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By Mr. Pickett of Somerville, petition of William A. Pickett for
legislation to make changes in the law relative to product liability.
Commerce and Labor.

In the Year One Thousand Nine Hundred and Seventy-Eight.

An Act to alleviate certain problems regarding products

LIABILITY INCLUDING THE STATUTE OF LIMITATIONS: ALTERATIONS,
MODIFICATION OR MISUSE OF PRODUCTS: RULES OF EVIDENCE
REGARDING ADVANCEMENTS AND CHANGES IN PRODUCTS: PUNITIVE
damages: work related INJURIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 260 of the General Laws, as most
2 recently amended, is hereby further amended by adding thereto the
3 following Section 2C.
4 Section 2C. Time Period within which suit must be com-
-5 menced on account of product related injuries.
6 (a) Products Liability Action: Definition: “Products liability
7 action” shall include all actions brought for or on account of
8 personal injury, bodily injury, death, property damage, or any
9 consequential damage caused by or resulting from the manufac-

-10 ture, sale, lease, construction, design, formula, development of
11 standards, preparation, processing, assembly, testing, listing,
12 certifying, warning, instructing, marketing, advertising, packaging
13 or labeling ofany product. It shall include, but not be limited to, all
14 actions based upon the following theories; negligence, breach of
15 warranty, express or implied; breach of or failure to discharge a
16 duty to warn or instruct, whether deliberate, negligent or innocent;
17 misrepresentation, concealment, or non-disclosure, whether
18 fraudulent, negligent, or innocent; or under any other substantive
19 legal theory in tort or contract whatsoever.

20 (b) Limitations for products liability actions:
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21 In any products liability action the plaintiff must commence a
22 cause of action within three (3) years of the time the injury is, or
23 should in the exercise of reasonable diligence have been discovered
24 by the plaintiff, but in no event shall any such action be
25 commenced later than eight (8) years after the manufacturer ofthe
26 ultimate product parted with its possession and control, or sold it,
27 whichever occurred last, except, where the defendant is a lessor,
28 bailor or licensor of a product, who is under any legal duty to
29 inspect, maintain, repair, modify, alter or improve the product in
30 question, the action must be commenced no later than eight (8)
31 years after the time at which the defendant ceases to have the use,
32 possession or control of the product or ceases to be under the legal
33 duty to inspect, maintain, repair, modify or improve it.
34 (c) Limitations for subsequent duties: Where the plaintiffs
35 cause of action is predicated upon conduct of the defendant,
36 whether by act or by omission, which began after the defendant
37 parted with possession and control of the product or sold the
38 product, whichever came last, the plaintiff must commence an
39 action within three (3) years of the time the injury is, or should in
40 the exercise of reasonable diligence have been discovered by the
41 plaintiff, but in no event shall any such action be commenced later
42 than four (4) years after the defendant first came under any
43 subsequent duty to alter, repair, recall, inspect or to issue warnings
44 or instructions about the product or otherwise to take any action
45 or precaution for the benefit of the injured party, provided, fur-
-46 ther, that the period set forth in this subsection (c) shall not act to
47 bar any action brought within the times prescribed by subsection
48 (d) of this section.
49 (d) Limitationsfor indemnity ofcontribution: Any action for
50 indemnity or contribution arising out of or connected with a
51 products liability action, other than an action arising out of a
52 written contract, shall be commenced within the same period of
53 time, plus 90 days, that the injured party could have brought an
54 action against the party from whom contribution or indemnity is
55 sought; provided, however, that if a defendant in a products liabil-
-56 ity action has given his seller written notice of the action pursuant
57 to General Laws, Chapter 106, Section 2-607 (5) (a), then such
58 action for indemnity or contribution may be commenced within
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ninety (90) days after final judgment or settlement of the original
products liability litigation against such defendant.

59
60

(e) Limitations Statute Inapplicable to Fraudulent Acts.61
Contractual Obligations or Certain Uniform Commercial62
Code Actions63

The limitation periods provided in this Section shall not apply to
any products liability action based upon the defendant’s
fraudulent misrepresentation, fraudulent concealment of
fraudulent non-disclosure.

64
65
66
67

Provided further that the limitations periods provided for in this
Section shall not apply to any action based upon a written
contractual obligation which provides for a different period of
limitation in which any action may be commenced, not otherwise
illegal.

68
69
70
71
72

SECTION 2. Chapter 231 of the General Laws as most
recently amended is hereby further amended by theaddition of the
following section 85Q and 85R.

2
3
4 Section 85 Q (a) Definitions: For the purpose ofthis section,

the following words and phrases shall have the following
meanings:

5
6
7 "Adequate Warnings”'. Warnings required under this section

shall be regarded as adequate if they would put intended users of
ordinary skill and judgment on notice of the material risks of the
product in question. There is ordinarily no duty to warn of risks
that are open and obvious. Where warnings identify material risks
to be avoided, it shall be necessary to specify the precautions to be
taken only where those precautions are not reasonablyapparent to
intended product users.

8
9

10
11
12
13
14
15 “Adequate instructions"'. Instructions required under this

section shall be regarded as adequate if they provide intended users
of ordinary skill and judgment with reasonable information about
the use, application, administration or limitations of the product in
question. Any warnings concerning the risks associated with the
failure to follow the proper instructions shall be measured in
accordance with the standards set out in sub-section (e) of this
section.

16
17
18
19
20
21
22

“Products Liability Action"'. Shall include all actions brought
for or on account of personal injury, bodily injury, death, property

23
24



HOUSE - No. 1157 [January4

25 damage or any consequential damage caused by or resulting from
26 the manufacture, sale, lease, construction, design, formula,
27 development of standards, preparation, processing, assembly,
28 testing, listing, certifying, warning, instruction, marketing,
29 advertising, packaging or labeling of any product. It shall include,
30 but not be limited to, all actions based upon the following theories:
31 negligence; breach of warranty, express or implied, breach of or
32 failure to discharge a duty to warn or instruct, whether deliberate,
33 negligent or innocent; misrepresentation, concealment, or non-
-34 disclosure, whether fraudulent, negligent, or innocent; or under
35 any other substantive legal theory in tort or contract whatsoever.
36 “Prescription Product Shall include any product or device,
37 including, but not limited to, any drug, vaccine, prosthetic or
38 medical device, which is utilized solely at the discretion or
39 prescription of a physician, hospital, clinic, public health authority
40 or other health care provider.
41 “Risk”: shall include, but not be limited to, all risks, dangers,
42 hazards, defects, conditions or adverse effects or side effects of the
43 product in question.
44 “User”-. Shall include: a purchaser; any individual who uses or
45 consumes the product; where the injured party is a minor or
46 incompetent, anyone acting for or on behalf of such party; any
47 employer or co-employee while acting within the scope of their
48 employment, or any other person who, while acting for or on
49 behalf of the injured party, was in possession and control of the
50 product in question.
51 (b) State of the Art Defenses
52: (1) In all products liability actions arising out of a defect in
53 design brought by a user of a product, it shall be an absolute
54 defense that the product was designed in accordance with the state
55 of the art existing at the time the manufacturer of the product
56 parted with possession and control or sold it, whichever occurred
57 last. When there are two or more possible product designs, the
58 adoption of any design in substantial use in the defendant’s trade
59 or business or in allied or similar trades or businesses shall be
60 treated as being in compliance with the state of the art. this
61 subsection shall not bar causes of action based upon the failure to
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conform to statutory or regulatory standards of product design.62
(2) In all products liability actions brought by a user, it shall be

an absolute defense that the risks complained of by the plaintiff as
inherent in the type of product involved were not discoverable
using prevailing research and scientific techniques under the state
of the art and were not discoverable using procedures required by
any federal or state regulatory authority charged with the
supervision or licensing of the product in question. Compliance
with prevailing research and scientific techniques and with
regulatory procedures shall be measured as of the time the
manufacturer parted with possession and control of or sold the
particular product involved in litigation, whichever occurred last.

63
64
65
66
67
68
69
70
71
72
73

(c) Liability in cases where a product has been modified or
altered

74
75

In any products liability action, the defendant shall be liable
only for the personal injury, bodily injury, death, property damage
or any consequential damage that would have occurred if the
product had been used in its original, unaltered and unmodified
condition. Product alteration or modification, for the purposes of
this sub-section, shall include failure to observe routine care and
maintenance, but shall not include ordinary wear and tear. This
sub-section shall apply to alterations or modifications made by the
plaintiff or by any other person, except those made in accordance
with specifications or instructions furnished by the manufacturer
or seller of the product.

76
77
78
79
80
81
82
83
84
85
86

(d) Inadmissibility of Evidence of Post-Accident Improve-
ments

87i
88-

If any products liability action evidence of any alteration,
modification, improvement, repair or change in or discontinuance
of the manufacturer, construction, design, formula, development
of standards, preparation, processing, assembly, testing, listing,
certifying, warning, instructing, marketing, advertising, packaging
or labeling of a product, whether made by the defendant or any
other party after the date of the personal injury, bodily injury,
death, property damages or any consequential damages shall not
be admissible for any purpose.

89
90
91
92
93
94
95
96
97

(e) Duty to Warn or Instruct98
99 (1) In any products liability action, other than an action
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involving prescription products, based upon the failure of the
defendant to provide the user with adequate warnings of the risk in
any product or instructions as to its proper use, administration,
application or limitations, the plaintiff shall be required to
establish all elements of the cause of action, not merely each
separate element, by a preponderance of the evidence as follows;

100
101
102
103
104
105

(A) The product was the immediate physical and producing
cause of the personal injury, death or property damage of which
the plaintiff complains; and

106
107
108

(B) In the case of a defendant-manufacturer, either109
110 i. upon parting with possession and control of its products,

that the defendant failed to provide in its pamphlets, booklets,
labels, inserts or other warnings accompanying its product,
adequate warnings about any material risk known to the defendant
or discoverable under the then existing state of the art, or that
defendant failed to provide adequate instructions as to the prod-
uct’s proper use, administration, application or limitations; or

11l
112
113
114
115
116

ii. after parting with possession and control of its product, that
a material risk was learned of by the defendant or was generally
recognized upon reasonable and credible evidence in light of the
then existing state of the art, and that the defendant failed to make
reasonable efforts to provide adequate warnings or instructions
about such risks to users.

117
118
119
120
121
122

In the case of a defendant-non-manufacturing seller, distributor
or retailer, either

123
124

i. upon parting with possession and control of the product,
that the defendant failed to provide any pamphlets, booklets,
labels, inserts or other written warnings of instructions in
defendant’s possession while the product was in its possession and
control; or

125
126
127
128
129

ii. after parting with possession and control of the product,
that the defendant failed to make reasonable efforts to provide to
users those warnings and instructions which it received subse-
quently to the parting of possession; and

130
131
132
133

(C) if adequate warnings and instructions had been received,
the user would have responded to them by not using the product as
it was in fact used; and

134
135
136

(D) an alternative use of the product, including no use at all,137
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would have enabled the user to avoid or reduce the harm or
damages sustained to the injured party.

138
139

(E) Then, upon establishing the elements set forth in
subsections (e) (1) A through (e) (1) Dofthis section, inclusive, the
plaintiff shall recover only for those damages that would not have
been sustained had the required warnings or instructions been
provided.

140
141
142
143
144

(2) Proof of any element contained in subsections (e) (1) A
through (e) (I) D of this section, inclusive, shall not create or
support any presumption, either rebuttable or conclusive, about
any other element of the plaintiffs cause of action.

145
1146

147
148

Section 85 R: Punitive Damages149
Unless specifically provided for by statute, no penalty, punitive

or exemplary damages, may be demanded, assessed or rendered in
any civil action, whether heretofore or hereafter commenced.

150
151
152

SECTION 3. Chapter 152 of the General Laws as most
recently amended is hereby further amended by deleting section 15
thereof and substituting therefor the following new section 15.

2
3
4 Section 15: Liability ofperson other than insured; entitlement

to benefits without election; third-party suits; standing to sue;
subrogation; costs and interest; settlements: product related
injuries.

5
6
7

(a) With respect to an injury or wrongful death not caused by
reason of the design, testing, manufacturing, labeling, condition,
sale, lease, bailment or distribution of a product or in any way
caused by a product, where such injury for which compensation is
payable was caused under circumstances creating a legal liability in
some person other than the insured to pay damages in respect
thereof, the employee shall be entitled, without election, to the
compensation and other benefits provided under this chapter. In
such case, either the employee or insurer may proceed to enforce
the liability of such person, but the insurer may not do so unless
compensation has been claimed or paid under an agreement. 1 he
sum recovered shall be for the benefit of the insurer, unless such

8
9

10
II
12
13
14
15
16

i l7
i 18

19

sum is greater than that paid by it to the employee, in which event
the excess shall be retained by or paid to the employee. For the
purposes of this subsection, “excess” shall mean the amount by
which the total sum received in payment for the injury, exclusive of

20
21
22
23
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24 interest and costs exceeds the compensation paid under this
25 chapter. The party bringing the action shall be entitled to retain
26 any costs recovered by him. Any interest received in such action
27 shall be apportioned between the insurer and the employee in
28 proportion to theamounts received by themrespectively, exclusive
29 of interest and costs. The expense of any attorney’s fees shall be
30 divided between the insurer and the employee in proportion to the
'3l amounts received by them respectively under this section. Except
32 in the case of a settlement by agreement by the parties to, and
33 during a trial of, such an action at law, no settlement by agreement
34 shall be made with such other person without the approval of the
35 industrial accident board after an opportunity has been afforded
36 both the insurer and the employee to be heard on the merits of the
37 settlement and on the amount, if any, to which the insurer is
38 entitled out of such settlement by way of reimbursement, which
39 amount shall be determined by said board at the time of such
40 approval. In the case of a settlement by agreement by the parties to
41 and during a trial of such an action at law, the justice presiding at
42 the trial shall have and exercise, relative to the approval of such
43 settlement by agreement and to the protection of the rights and
44 interests of the employee, all the powers hereinbefore granted to
45 the industrial accident board. Nothing in this subsection, or in
46 section eighteen or twenty-four shall be construed to bar an action
47 at law for damages for personal injuries or wrongful death by an
48 employee against any person other than the insured person em-
-49 ploying such employee and liable for payment of the compensa-
-50 tion provided by this chapter for the employee’s personal injury or
51, wrongful death and said insured person’s employees.
52 (b) With respect to an injury or wrongful death by reason of the
53 design, testing, manufacturing, labeling, condition, sale, lease,
54 bailment or distribution of a product, or in any way caused by a
55 product, where such injury for which compensation is payable was
56 caused under circumstances creating a legal liability in some
57 person other than the insured to pay damages in respect thereof,
58 the employee shall be entitled, without election, to the compensa-
-59 tion and other benefits provided under this chapter. In such case,
60 only the employee may proceed to enforce the liability of such
61 person and the compensation and other benefits provided under
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62 this chapter which have been claimed by or paid to the employee or
63 to which the employee is entitled, shall be admissible into evidence
64 in any action, litigation or proceeding commenced by the employee
65 against such person as mitigation of damages. The sum recovered
66 in such action, litigation or proceedings shall be for the sole benefit
67 of the employee and any suchrecovery shall not inure in any way to
68 the benefit of the insurer, regardless of the manner or form of any
69 release, loan receipt, settlement or agreement by and between the
70 employee and the insurer. Nothing in this subsection, or in section
71 eighteen or twenty-four shall be construed to bar an action at law
72 for damages for personal injuries or wrongful death by an
73 employee against any person other than the insured person
74 employing such employee and liable for payment of the
75 compensation provided by this chapter for the employee’s personal
76 injury or wrongful death and said insured person’s employees.

1 SECTION 4. This Act shall take effect upon its passage and
2 shall apply to all occurrences occurring after said effective date
3 except that the new Section 85R added to Chapter 231 by
4 SECTION TWO of this Act shall apply to all actions whether
5 commenced heretofore or hereafter it being the intent that such
6 Section 85R is an embodiment of the common law.
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