
HOUSE No. 1394
By Mr. Bickford of Berlin, petition of Walter E. Bickford, Andrew

S. Natsios, Genevra R. Counihan, Richard T. Moore, Bruce E.
Wetherbee and Jonathan L. Healy for legislation to ablish sovereign
immunity and to establish a Massachusetts tort claims act. The
Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Eight.

An Act to abolish sovereign immunity in Massachusetts.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 258 A the following chapter:

3
4

6 (1) “Claim” means a cause of action in tort upon which the
7 claimant has not yet brought suit.
8 (2) “Claimant” means a person or entity with a claim.
9 (3) “Claim date” means the date on which the injury-causing

10 conduct occurs.
11 (4) “Conduct” means an act or omission by a public actor.
12 (5) “Governmental unit” means a part of the executive branch
13 of the commonwealth, county, or municipality, including an
14 agency, board, bureau, commission, committee, council, depart-
-15 ment, division, institution or office.
16 (6) “Injury” means personal harm or property damage,
17 recognized in tort.
18 (7) “Misconduct” means a crime, intentional fraud, act of
19 malice, or intentional misrepresentation.
20 (8) “Public actor” means a person in the service, full or part-
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CHAPTER 2588
MASSACHUSETTS TORT CLAIMS ACT

5 Section I. When used in this act:
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21 time, with or without compensation, of a governmental unit.
22 Section 2. A court shall impose vicarious liability upon a
23 governmental unit, in the same manner and to the same extent as a
24 private party, for the injury causing conduct of its public actor. A
25 court may not impose vicarious liability upon a governmental unit
26 for its public actor’s (1) exercise of an administrative function
27 involving the making of a basic policy decision; (2) discretionary
28 conduct, unless, after considering the facts and competing
29 demands that a public actor knew or had reason to know at the
30 time of his conduct, a court finds it palpably unreasonable; (3)
31 conduct outside the scope of his authority; or (4) misconduct.
32 Section 3. A court may impose a personal liability upon a
33 public actor only for conduct outside the scope of his authority or
34 for his misconduct.
35 Section 4. (a) The attorney general shall provide a claim form
36 that includes enough information to apprise him of the cir-
-37 cumstances of a claim. He may require additional information
38 reasonably necessary for pre-suit settlement.
39 (b) Claimant may present a completed claim form to the
40 attorney general not later than the ninetieth day after the claim
41 date. Receipt of a completed claim form by the attorney general
42 constitutes presentation. The attorney general shall determine the
43 identity of an injury-causing public actor and governmental unit,
44 and immediately notify them of a claim.
45 (c) Claimant may make a motion for late presentation of a
46 claim form before the first anniversary of the claim date. In ruling
47 on this motion a court shall consider affidavits showing the reason
48 for failure to make timely presentation. If late presentation
49 substantially prejudices a governmental unit, a court may not
50 allow the motion.
51 (d) The attorney general may raise as an absolute defense to a
52 claim (1) late presentation, if not cured by subsection (c), or (2)
53 failure to bring suit before the second anniversary of the claim
54 date.
55 (e) Legal incapacity tolls the time limitations for presentation
56 and for bringing suit until a claimant attains capacity.
57 Section 5. The attorney general shall supervise a reasonable
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58 attempt to settle a claim. The commonwealth, county, or
59 municipality, which has the closest relationship, as determined by
60 the attorney general, to the injury-causing public actor, shall pay a
61 settlement or judgment upon the attorney general’s warrant.
62 Section 6. (a) Claimant may bring suit in superior court six
63 months after the presentation date. A defendant may join a
64 governmental unit as a third party defendant within one month

after plaintiff has brought suit against defendant. If a defendant
:y66 joins a governmental unit, a court shall continue the suit as to all
67 parties for six months to allow for settlement.
68 (b) In assessing damages against a governmental unit, a court
69 may not (1) assess interest for the time prior to judgment, (2) apply
70 principles of implied warranty, products liability, or strict liability,
71 (3) award punitive or exemplary damages, (4) award damages
72 which duplicate benefits that a claimant receives or willreceive, or
73 (5) award damages in excess of two hundred and fifty thousand
74 dollars to a claimant for a single injury-causing occurrence.
75 (c) A court shall award a successful claimant costs, reasonably
76 necessary expert witness fees, and reasonable attorney’s fees.
77 (d) Unless a plaintiff, at the claim date, resides in a state that
78 allows recovery similar to that under this act, a federal or state
79 court may not award him damages.
80 Section 7. The attorney general shall supervise the defense of a
81 governmental unit. He may require the assistance of any public
82 actor in the preparation or defense of a suit. If the attorney general
83 deems it necessary to protect state interests, he may supervise the
84 defense of a present or former public actor who may incur personal
85 liability under section three. When a conflict of interest occurs, the
86 commonwealth, at its own expense, shall provide a public actor
87 with independent counsel.
88 Section 8. The commonwealth, county, or municipality shall
89 provide for payment of a settlement or judgment. It shall use one or
90 more of the following methods as it deems appropriate: (1)
91 establish a fund, (2) purchase insurance, (3) issue bonds, or (4)
92 contribute to a commonwealth plan.
93 Section 9. Upon application by at least ten counties or
94 municipalities, the treasurer of the commonwealth shall develop a
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commonwealth plan for the payment of a settlement or judgment
of a participant. Upon approval by the general court the
commonwealth may also participate in the plan. The treasurer
shall determine the relative contribution of a participant and the
methods the plan uses, unless the general court determines
otherwise.

95
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SECTION 2. Chapter 231 of the General Laws is hereby
amended by striking out section 85, as most recently amended by
chapter 1123 of the acts of 1973, and inserting in place thereof:

1
2
3

Section 85. The total negligence in each plaintiffs case shall
equal one hundred per cent. If plaintiffs negligence exceeds half of
the total negligence, he may not recover. A court shall diminish
plaintiffs recovery by the percentage of the total negligence
attributable to him.
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If plaintiffs violation of a criminal enactment contributed to his
injury, a court shall consider it as evidence of his negligence. The
fact of a violation alone may not bar plaintiffs recovery.

9
10
II

A defendant may not raise the defense ofassumption of the risk.12
A court shall presume that plaintiff did not act or fail to act

negligently, unless proven otherwise.
13
14

SECTION 3. Section 1 of chapter 231 Bof the General Laws, as
appearing in section 1 of chapter 730 of the acts of 1962, is hereby
amended by adding the following paragraph:

1
9

3
(f) In a damage suit against a governmental unit under chapter

two hundred and fifty-eight B, a court shall determine the total
monetary damage that a plaintiff has suffered. From this a court
shall deduct a settlement by a defendant pro tanto. An
unsuccessful, non-settling defendant shall pay the remainder ofthe
total monetary damage.
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1 SECTION 4. Sections three A, three B, three C, and three Dof
chapter twelve; sections fifty-one, fifty-two, fifty-three, ninety-one,
ninety-two, and ninety-five of chapter thirty-three; sections one
hundred A, one hundred C, one hundred D, one hundred E,
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one hundred F, one hundred H, one hundred I, one hundred J of
chapter forty-one; section eighteen of chapter eighty-one;
sections fifteen, sixteen, seventeen, eighteen, nineteen, twenty,
twenty-one, twenty-two, twenty-three, twenty-four, and twenty-
five of chapter eighty-four; section thirteen A of chapter one
hundred and twenty; section sixty-four of chapter one hundred
and sixty-four; section twenty A of chapter two hundred and fifty;
and sections one A, one B, and one C of chapter two hundred and
fifty-eight are hereby repealed.
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SECTION 5. Section nine of chapter one of the General Laws,
as appearing in the Tercentenary Edition, is hereby amended by
striking out the first sentence.
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SECTION 6. Section ninety-three of chapter thirty-three of the
General Laws, as amended by section one of chapter five hundred
and ninety of the acts of nineteen hundred and fifty-four is hereby
further amended by striking out, in lines two and three, the words
“or section ninety-one”.
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1 SECTION 7. Section eleven A of chapter one hundred and
thirty-two of the General Laws, as amended by section four of
chapter six hundred and fifty-seven of the acts of nineteen hundred
and fifty-six, is hereby further amended by striking out the second,
third, and fourth sentences.
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