
No. 168 6HOUSE
By Mr. Mofenson of Newton, petition of Theodore D. Mann, Jack

H. Backman, David J. Mofenson and Lois G. Pines relative to defining
and clarifying proprietary rights in airspace and the alienation and
devolution thereof, and providing for joint development and multiple
use airspace plans. Transportation.

In the Year One Thousand Nine Hundred and Seventy-Eight

An Act defining and clarifying proprietary rights in airspace

AND THE ALIENATION AND DEVOLUTION THEREOF, AND PROVIDING
FOR JOINT DEVELOPMENT AND MULTIPLE USE AIRSPACE PLANS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting after
2 Chapter 184 A the following chapter:

3
4

5 Section I. Whenever used in this chapter, unless the context
6 otherwise requires, the following words or terms shall have the
7 following meanings:
8 “Airspace”, that space which extends from the surface of the
9 earth upward and which is either occupied or utilized or is

10 reasonably subject to being occupied or utilized, or is otherwise
11 necessary for the reasonable enjoyment and use of the land surface
12 and any structures thereon by the surface owner or owners, his or
13 their heirs, successors or assigns.
14 “Governmental entity”, any city, town or county, or any agency,
15 instrumentality, authority or subdivision of the Commonwealth,
16 including the Massachusetts Bay Transportation Authority, the
17 Massachusetts Port Authority, the Massachusetts Turnpike
18 Authority, and the Metropolitan District Commission.
19 Section 2. Airspace, as defined herein, is real property, and
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20 until title thereto or rights, interests or estates therein are
21 separately transferred, airspace is the property of the person or
22 persons holding title to the land surface beneath it. The airspace
23 owned by a surface owner or owners is that which lies within the
24 vertical upward extension of his or their surface boundaries.
25 Section 3. It is the intent of the legislature that airspace shall be
26 subject to being acquired, alienated, held, enjoyed, possessed,
27 granted, sold, conveyed, exchanged, transferred, licensed, par-
-28 titioned, assigned, demised, leased, released, charged, mortgaged,
29 encumbered, assessed, devised, condemned, zoned, platted,
30 divided, subdivided, and otherwise utilized and manipulated in the
31 same manner, upon the same conditions, and for the same uses and
32 purposes as other real property. All of the rights, privileges,
33 immunities, incidents, powers, remedies, burdens, servitudes,
34 duties, liabilities, limitations and restrictions which apply to titles,
35 estates, rights and interests in other real property shall apply to
36 airspace.
37 Section 4. All forms of titles, estates, rights and interests which
38 may presently exist or which may hereafter be created by law or
39 equity or under statutes pertaining to real property may be legally
40 created, transferred and conveyed in airspace, whether or not such
41 airspace is contiguous to the surface of the earth; and the same
42 shall constitute titles, estates, rights and interests in real property
43 under and subject to the laws pertaining thereto. All private
44 individuals, partnerships, corporations, railroads, foundations,
45 trustees, fiduciaries, and all other private persons whatever their
46 legal status, shall have the same powers, rights and duties with
47 respect to airspace as are possessed with respect to other real
48 property.
49 Section 5. (a) The Commonwealth and all governmental
50 entities shall have the same powers, rights and duties with respect
5 i to airspace as are possessed with respect to otherreal property. The
52 Commonwealth or any governmental entity which holds any right,
53 title, interest or estate in airspace may sell, convey, transfer, lease,
54 or grant easements or other rights of user in, the said right, title,
55 interest or estate in airspace, subject to such reservations,
56 restrictions and conditions as the Commonwealth orgovernmen-
-57 tal entity deems necessary. Notwithstanding anything in the
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58 previous sentence,where the Commonwealth or any governmental
59 entity holds only an easement for use as aright of way over land on

60 which is constructed a highway, street, road, alley or bridge, the
61 owner or owners of the fee in and to the land on which said
62 highway, street, road, alley or bridge exists shall possess all rights,
63 title, interest and estate in and to the airspace over said right of
64 way, provided that the owner or owners of the fee do not in any
65 manner interfere with, hinder or obstruct the full and free use of the
66 right of way by the public.
67 (b) The Commonwealth, and any governmental entity, may
68 join, cooperate or contract with the federal government or with
69 any other governmental entity or with private persons, cor-
-70 porations, partnerships, business associations, fiduciaries or
71 personal representatives in the acquisition, condemnation,
72 purchase, lease, sale, assignment, mortgage or use of title, rights,
73 interests and estates in airspace. This power shall include, but shall
74 not be limited to, the joint development and multiple use of rights
75 of way and adjoining property or airspace. In furtherance of such
76 functions, the aforementioned authorities shall have the following
77 powers:
78 (i) To do all things necessary to develop and effectuate a joint
79 development and multiple use plan for an area which is to be
80 developed, including the coordination of such plan and coopera-
-81 tion with all other affected agencies of federal, state or local
82 governments; to collect and distribute informational material
83 pertaining thereto; to cooperate and coordinate activities and
84 functions with interested or affected private persons, corporations,
85 partnerships, business associations, fiduciaries, personal repre-
-86 sentatives or groups; to employ consultants, planners and
87 professional or advisory personnel or services; to contract with
88 federal, state, regional or local authorities or agencies, or with
89 private persons, corporations, partnerships, business associations
90 or other such organizations or associations for the preparation of
91 transportation and land use studies; and to contract for services,
92 labor, supplies, equipment or other items with governmental
93 authorities or private persons, corporations, partnerships,
94 business associations, fiduciaries, personal representatives or
95 other persons as may be necessary to effectuate the joint
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development and multiple use plan;96
(ii) To apply for, accept, receive, spend and account for such

funds, grants, loans, gifts and services from federal, state, regional
or local governments or their instrumentalities or from private
persons or from other sources as may be needed to develop and
effectuate the joint development and multiple use plan; and to
provide and agree to such reasonable conditions and requirements
as may be necessary in connection therewith; and,

97
98
99

100
101
102
103

(hi) To perform such other acts and enter into such contracts or
execute such other legal documents as may be necessary or
appropriate to develop, effectuate or execute the joint develop-
ment and multiple usje plan. In the development, effectuation and
execution of the aforesaid joint development and multiple use
plan, the Commonwealth or any governmental entity shall
coordinate the plan, to the extent possible, with the master plan,
comprehensive plan or official map of the state, local, or regional
authority having jurisdiction over the planning, development and
zoning of the area involved. The Commonwealth, or any
governmental entity, shall have the power to condemn land or
airspace through the exercise of the power of eminent domain
whenever such condemnation is necessary and appropriate to
effectuate a joint development and multiple use plan.
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Section 6. All rights, titles, interests and estates in airspace shall
be subject to taxation to the same extent and in the same manner as
other real property is subject to taxation.
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Section 7. Airspace may be divided or apportioned horizontal-
ly, vertically, or in any geometric shape or design, in the exercise of
any of the powers, rights or duties established under this act.
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Section 8. The right, title, interest and estate of a decedent in
and to airspace shall pass at his death in the same manner as
provided by the laws relating to the devolution of other real
property.

124
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128 Section 9. Except as specifically provided herein, this act shall

not alter, amend, repeal, modify or affect any laws which pertain to
the powers, privileges, immunities, duties and liabilities of the
Commonwealth or any governmental entity or individual. This act
shall not alter, amend, repeal or modify the laws providing for the
exercise of the power of eminent domain, except as may be
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134 specifically provided herein and except that the power of eminent
135 domain may be exercised to condemn and acquire airspace
136 in the same manner as provided by law for the acquisition of other
137 real property or for rights or interests in the same. The procedure
138 and rules provided by law for condemnation of otherreal property
139 shall apply to the condemnation of airspace. The powers granted
140 under this act shall in no way extend the power of state and local
141 authorities having jurisdiction over highways, roads, streets,
1(142 alleys, bridges or rights of way to the point that (a) Federal
143 regulations pertaining to rights of way are violated; (b) con-
-144 stitutional limits on the power of such authorities are exceeded; or
145 (c) the right of the public to full and unobstructed use of highways,
146 roads, streets, alleys, bridges and rights of way is impaired.
147 Nothing in this act shall alter, amend, supersede, hinder,
148 contravene, prevent or affect the exercise of the rights, privileges
149 and immunities otherwise granted by statutory or common law to
150 individuals, partnerships, corporations, business associations or
151 governmental bodies engaged in aviation, air transportation or air
152 commerce.
153 Section 10. If any part of this act is declared invalid or
154 unconstitutional by any court of competent jurisdiction, the
155 remainder of the act and its application shall not be invalidated by
156 such judgment and if the application of any part of this act to a
157 particular person or persons, circumstance or circumstances, or
158 factual situation or situations is declared invalid or unconsti-
-159 tutional by a court of competent jurisdiction, the act shall con-
-160 tinue to apply to persons, circumstances or factual situations
161 unaffected by such decision or decisions.
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