
No. 1806HOUSE
By Mrs. Pines of Newton, petition of Lois G. Pines, John A.

Businger and Angelo M. Scaccia for legislation to establish a uniform
eminent domain code. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Eight

An Act establishing a uniform eminent domain code.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

2

3 Sec.
4 101. Short Title.
5 102. Scope of the Code.
6 103. Definitions.
7 104. Agreement on Compensation and Other Relief
g 105. Compliance with Federal Requirements.
9 Section 101. Short Title.
10 This Act may be cited as the “Uniform Eminent Domain
11 Code.”
12 Section 102. Scope of the Code.
13 (a) This Code provides standards for the acquisition of
]4 property by condemnors, the conduct of condemnation actions,
15 and the determination of just compensation. It does not confer
15 the power of eminent domain, and does not prescribe or restrict
17 the purposes for which or the persons by whom that power may
jg be exercised.
19 (b) The Code supplements the law of this state relating to the
20 acquisition of property and to the exercise of the power of eminent
21 domain. In the event of conflict between this Code and any other
22 law with respect to any subject governed by this Code, this Code
23 prevails.
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ARTICLE I

GENERAL PROVISIONS AND DEFINITIONS
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As used In this Act:25
(1) “action” means condemnation action;26
(2) “appraisal” means an opinion as to the value of or

compensation payable for property, prepared by or under the
direction of an individual qualified by knowledge, skill,
experience, training, or education to express an opinion as to the
value of property;

27
28
29
30
31

(3) “business” means a lawful activity, whether or not for
profit, other than a farm operation, conducted primarily for the
purchase, sale, lease, rental, manufacture, processing, or
marketing of products, commodities, or other property, or for
providing services;

32
33
34
35
36

(4) “condemn” means to take property under the power of
eminent domain;

37
38

(5) “condemnation action” includes all acts incident to the
process of condemning property after commencement of suit;

39
40

(6) “condemnee” means a person who has or claims an interest
in property that is the subject of a prospective or pending
condemnation action;

41
42
43

(7) “condemnor” means a person empowered to condemn;44
(8) “costs” means the reasonable fees, charges and expenses

necessarily incurred in an action, including the fees and charges of
expert witnesses, the cost of transporting the court and jury to
view the premises, and other recoverable costs;

45
46
47
48

(9) “court” means a [ ] court of this state, and
includes, when the context requires, any [judge] [justice] of the
court;

49
50
51

(10) “crops” means any form of vegetation intended to be
removed and used or sold for commercial purposes, including
grass, flowers, fruits, vegetables, trees, vines, and nursery stock;

(11) “farm operation” means any activity conducted primarily
for the production of one or more agricultural products or
commodities, including timber, for sale or home use, and
customarily producing those products or commodities in

sufficient quantity to be capable of contributing materially to the
operator’s support;

52
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54
55
56
57
58
59
60

Section 103. Definitions.
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61 (12) “improvement” includes any building or structure, and
62 any facility, machinery, or equipment that cannot be removed
63 from the real property on which it is situated without substantial
64 damage to the real property or other substantial economic loss;
65 (13) “lien” means a security interest in property arising from
66 contract, mortgage, deed or trust, statute, common law, equity,
67 or creditor action;
68 (14) “litigation expenses” means the sum of the costs,
69 disbursements, and expenses, including reasonable attorney,
70 appraisal, and engineering fees, necessary to prepare for
71 anticipated or participation in actual court proceedings;
72 (15) “local public entity” means a public entity other than the
73 State;
74 (16) “person” includes a natural individual, partnership,
75 corporation, association, other legal or fiduciary entity, and a
76 public entity;
77 (17) “person property” means any property other than real
78 property;
79 (18) “property” means an interest in real or personal property
80 under the law of this State;
81 (19) “real property” means land and any improvements upon
82 or connected with land; and includes an easement, servitude, or
83 other interest therein; and
84 (20) “work” includes construction, alteration, repair; remodel-
-85 ing, excavation, demolition, rehabilitation, relocation and
86 landscaping.
87 Section 104. Agreement on Compensation and Other Relief.
88 At any time before or after commencement of an action, the
89 parties may agree to and carry out according to its terms a
90 compromise or settlement as to any matter, including all or any
91 part of the compensation or other relief.
92 Section 105. Compliance with Federal Requirements.
93 Notwithstanding any provision of this Code, a condemnor may
94 comply with any federal statute, regulation, or policy prescribing
95 a condition precedent to the availability or payment of federal
96 financial assistance for any program or project which the
97 condemnor is authorized to exercise the power of eminent
98 domain.
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Sec101
201. Application of Article.
202. Negotiation and Appraisal.

102
103

203. Offer to Purchase at Full Apprased Value.104
204. Payment or Deposit Before Surrender of Possession
205. Notice to Terminate Occupancy.

105
106

206. Rental Basis for Continued Occupancy.
207. Coercive Action Forbidden.

107
108

208. Offer to Acquire Uneconomic Remnant.109
209. Acquisition of Improvements to be Removed.110
210. Compensation for Tenant-Owned Buildings and

Structures.
111
112

211. Expenses Incidental to Transfer of Title.
2F2. Waiver.

113
1 14
115 213. Takings Without Condemnation Action.

214. Interpretation and Effect of Article.1 16
! 17 Section 201. Application of Article.

(a) In order to encourage and expedite the acquisition of
property by agreement, to avoid litigation and relieve congestion
in the courts, to assure consistent treatment of owners, and to
promote public confidence in practices and procedures relating to
the acquisition of property for public use, a condemnor, when
acquiring property, shall comply with applicable provisions of
Sections 202 through 211.

118
1 19
120
121
122
123
124

(b) Sections 202 through 211 apply to the purchase and
acquisition of materials, supplies, equipment, or other personal
property only if the condemnor determines to exercise its power
of eminent domain with respect to that property.

125
126
127
128
129 Section 202. Negotiation and Appraisal,

(a) A condemnor shall make every reasonable and diligent
effort to acquire property by negotiation.

130
131

(b) Before initiating negotiations, the condemnor shall cause
the property to be appraised to determine the amount that would
constitute just compensation for its taking. The owner or his
representatives shall be given a reasonable opportunity to
accompany the appraiser during his inspection of the property.

132
133
134
135
136

ARTICLE II

POLICIES GOVERNING LAND ACQUISITION
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37 Section 203. Offer to Purchase at Full Appraisal Value.
\3B (a) Before initiating negotiations for the purchase of property,
139 the condemnor shall establish an amount which it believes to be
[4O just compensation therefor and promptly shall submit to the
[4l owner an offer to acquire the property for the full amount so
142 established. The amount shall not be less than the condemnor’s
143 approved appraisal of just compensation for the property.
144 (b) In establishing the amount believed to be just compensa-
-145 tion, the condemnor shall disregard any decrease or increase in
146 the fair market value of the property caused by the project for
147 which the property is to be acquired or by the reasonable
148 likelihood that the property will be acquired for that project,
149 other than a decrease due to physical deterioration within the
150 reasonable control of the owner.
151 (c) The condemnor shall provide the owner of the property
152 with a written appraisal, if one has been prepared, or if one has
153 not been prepared, with a written statement and summary,
154 showing the basis for the amount it established as just
155 compensation for the property. If appropriate, the compensation
156 for the property to be acquired and for the damages to remaining
157 property shall be separately stated.
158 Section 204. Payment or Deposit Before Surrender of Posses-
-159 sion.
160 An owner shall not be required to surrender possession of
161 property before the condemnor;
162 (1) pays the agreed purchase price;
163 (2) pays, or deposits for the benefit of the owner in accordance
164 with this Code, not less than the amount established as just
165 compensation for the property as shown by an appraisal
166 approved by the condemnor or the amount required by the court
167 under Section 603; or
168 (3) pays, or deposits in accordance with this Code, the amount
169 awarded by the judgment in the condemnation action.
170 Section 205. Notice to Terminate Occupancy.
171 Except in an emergency, a condemnor may not require a
172 person lawfully occupying property to move from a dwelling, nor
173 to move his business or farm operation, unless he has received
174 written notice from the condemnor at least 90 days before the
175 date by which the move is required.
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I

176 Section 206. Rental Basis fur Continued Occupancy.
If a condemnor, after acquiring property, rents all or part of

the property to the former owner or tenant for a short term or for
a period subject to termination by the condemnor on short notice,
the amount of rent charged may not exceed the lower of (1) the
fairly prorated rent, payable under the terms of the tenant’s
immediately preceding uncxpired lease, if any, or (2) the fair
rental value of the property to a short-term occupant.

177
178
179
180
181
182
183

Section 207. Coercive Action Forbidden.184
In order to compel an agreement on the price to be paid for the

property, a condemnor may not advance the time of condemna-
tion, defer negotiations or condemnation and the deposit of funds
in court for the use of the owner, nor take any other
action coercive in nature.

185
186
187
188
189
190 Section 208. Offer to Acquire Uneconomic Remnant.
191 (a) If the acquisition of only part of a property would leave its

owner with an uneconomic remnant, the condemnor shall offer to
acquire the remnant concurrently and may acquire it by purchase
or by condemnation if the owner consents.

192
193
194

(b) “Uneconomic remnant” as used in this section means a
remainder following a partial taking of property, of such size,
shape, or condition as to be of little value or that gives rise to a
substantial risk that the condemnor will be required to pay in
compensation for the part taken an amount substantially
equivalent to the amount that would be required to be paid if it
and the remainder were taken as a whole.

195
196
197
198
199
200
201

Section 209. Acquisition of Improvements to be Removed.202
A condemnor that acquires any interest in real property shall

also acquire at least an equal interest in all buildings, structures,
or other improvements located upon the real property acquired,
which the condemnor requires to be destroyed or removed or
which will be adversely effected by the use to which the real
property will be put.

203
204
205
206
207
208

Section 210. Compensationfor Tenant-Owned Buildings and
Structures.

209
210

(a) If a building structure, or other improvement to be acquired
by a condemnor under Section 209 is owned by a tenant,

21 1
212

(1) it shall be deemed for the purpose of determining213
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214 compensation to be a part of the real property to be acquired
215 notwithstanding the right or obligation of the tenant, as against
216 the owner of any other interest in the real property, to remove it
217 at the expiration of his term; and
218 (2) the compensation awarded shall include an amount
219 sufficient to pay the tenant the larger of (i) the enhancement to
220 the fair market value of the real property contributed by the
221 improvement, or (ii) the fair market value of the improvement
222 assuming its removal from the real property
223 (b) Payment under this section shall not duplicate any
224 payment authorised by law, and may be made only if the owner
225 of the real property disclaims any interest in the improvement. In
226 consideration for the payment, the tenant shall assign, transfer.
227 and release to the condemnor all of his interest in the
228 improvement.
229 (c) This section does not deprive the tenant of any right to
230 reject payment hereunder and to seek to obtain payment for his
231 interest in or damage to the improvement under any other law
232 Section 211. Expenses Incidental to Transfer of Title.
233 (a) As soon as practicable after payment of the purchase price.
234 or payment of or deposit in court of funds to satisfy the judgment
235 in a condemnation action, whichever is earlier, the condemnor
236 shall pay, or reimburse the owner for, any reasonable and
237 necessarily incurred expenses for:
238 (I) recording fees, transfer taxes, and similar expenses
239 incidental to conveying the property to the condemnor;
240 (2) penalty costs for prepayment of any debt secured by a
241 preexisting lien, entered into or created in good faith, en-
242 cumbering the property; and
243 (3) the prorated portion of property taxes allocable to a period
244 after the date of vesting of title in, or the effective date oi
245 possession of the property by, the condemnor, whichever is
246 earlier.
247 (b) The condemnor shall pay the owner interest at the annual
248 rate of [6] percent upon any part of the amount required by
249 subsection (a) that is not paid within 60 days after the owner has
250 made written demand for payment.
251 Section 212. Waiver.
252 If not inconsistent with the requirements of an applicable



HOUSE No. 1806 [January8

statute or regulation, a failure to satisfy the requirements or
limitations imposed under Sections 201 through 211, inclusive;

253
254

(I) is waived by the failure of the property owner, in the
exercise of reasonable diligence, to object to or seek relief based
upon noncompliance; and

255
256
257

(2) may be waived by written agreement between the property
owner and the condemnor.

258
259

Section 213. Takings Without Condemnation Action.260
(a) If property is to be acquired by a condemnor through the

exercise of its power of eminent domain, the condemnor shall
commence a condemnation action for that purpose. A condem-
nor shall not intentionally make it necessary for an owner of
property to commence an action, including an action in inverse
condemnation, to prove the fact of the taking [or damaging] of
his property.

261
262
263
264
265
266
267
268 (b) The judgment and any settlement in an inverse condemna-

tion action awarding or allowing compensation to the plaintiff for
the taking [or damaging] of property by a condemnor shall
include the plaintiffs litigation expenses.

269
270
271

Section 214. Interpretation and Effect if Article.272
(a) A failure to satisfy the requirements or limitations of

Sections 201 through 213 does not affect the validity of the
condemnor’s interest in any property which it acquires by
purchase or condemnation.

273
274
275
276

(b) This Article shall be construed to be consistent with the
requirements of federal law governing financial assistance for any
project or purpose.

277
278
279

ARTICLE 111280

281

Sec.282
301. Entry for Suitability Studies.
302. Court Order Permitting Entry.
303. Deposit of Probable Compensation.
304. Modification of Court Order.

283
284
285

PROCEEDINGS BEFORE ACTION

286
305. Recovery of Damages, Costs, and Expenses.
306. Preliminary Efforts to Purchase.

287
288
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289 307. Scope of Efforts to Purchase.
290 308. Purchase Efforts Waived or Excused.
291 309. Condemnation Authorization.
292 3 10. Contents of Authorization.
293 311. Effect of Condemnation Authoriation.
294 Section 301. Entry for Suitability Studies.
295 (a) A condemnor and its agents and employees may enter upon
296 real property and make surveys, examinations, photographs,
297 tests, soundings, borings, and samplings, or engage in other
298 activities for the purpose of appraising the property or
299 determining whether it is suitable and within the power of the
300 condemnor to take for public use, if the entry is:
301 (1) preceded by reasonable efforts to notify the owner, and any
302 other person known to be in actual physical occupancy of the
303 property, of the time, purpose, and scope of the planned entry
304 and activities;
305 (2) undertaken during reasonable daylight hours;
306 (3) accomplished peaceably and without inflicting substantial
307 injury; and
308 (4) not in violation of any other statute.
309 (b) The entry and activities authorized by this section do not
310 constitute a trespass, but the condemnor is liable under Section
31 1 305 for resulting damages.
312 Section 302. Court Order Permitting Entry.
313 (a) If reasonable efforts to accomplish a lawful entry or to
314 perform authorized activities upon real property under Section
315 301 have been obstructed or denied or would be futile, the
316 condemnor may apply to the court [in the county where the
317 property or any part is located] for an order permitting entry.
318 (b) Unless after notice good cause to the contrary is shown, the
319 court shall make its order permitting and describing the purpose
320 of the entry and setting forth the nature and scope of activities the
321 court determines are reasonably necessary and authorized to be
322 made upon the property. In addition to requiring a deposit under
323 Section 303, the order may include terms and conditions with
324 respect to the time, place, and manner of entry and authorized
325 activities upon the property which will facilitate the purpose of
326 the entry and minimize damage, hardship, and burden.
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Section 303. Deposit of Probable Compensation.327
(a) An order permitting entry under Section 302 shall includea

determination by the court of the probable amount that will fairly
compensate the owner and any other person in lawful possession
or physical occupancy of the property for damages for physical
injury to the property, and for substantial interference with its
possession or use, found likely to be caused by the entry and
activities authorized by the order, and shall require the
condemnor to deposit that amount with the court before entry.

328
329
330
331
332
333
334
335

(b) Unless sooner disbursed by court order, the amount
deposited shall be retained on deposit for [six months] following
termination of the entry. The court for good cause may extend
the period of retention.

336
337
338
339

Section 304. Modification of Court Order.340
(a) After notice and hearing, the court may modify an order

made under Section 302.
341
342

(b) If a deposit is required or the amount required to be
deposited is increased by an order of modification, the court shall
specify the time within which the required amount must be
deposited, and may direct that any further entry or specified
activities or studies under the order as modified be stayed until
the required deposit has been made.

343
344
345
346
347
348
349 Section 305. Recovery of Damages, Cost, and Expenses.

(a) A condemnor is liable for physical injury to, and for
substantial interference with possession or use of, property
caused by his entry and activities upon the property. This liability
may be enforced in a civil action against the condemnor or by
application to the court in the circumstances provided by
subsection (c). [A notice of claim is not a prerequisite to the
action or motion.]

350
351
352
353
354
355
356

(b) In an action or other proceeding for recovery of damages
under this section, the prevailing claimant shall be allowed his
costs. In addition, the court shall award the claimant his
litigation, expenses incurred in any proceeding under Section 302
or 304 if it finds that the condemnor:

357
358
359

360
361

(1) entered the property unlawfully;362
(2) entered the property lawfully but thereafter engaged in

activities upon the property that were abusive or lacking in due
regard for the interests of the owner or occupant; or

363
364
365
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366 (3) failed substantially to comply with, or wrongfully exceeded
367 or abused the authority of, an order made under Section 302 or
368 304.
369 (c) If funds are on deposit under Section 303 or 304, the owner
370 or other person entitled to damages under subsection (a) may
371 apply to the court for an award of the amount he is entitled to
372 recover. The court shall determine the amount and award it to the
373 person entitled thereto and direct that its payment be made out of
374 the money on deposit. If the amount on deposit is insufficient to
375 pay the full amount, the court shall enter judgment against the
376 condemnor for the unpaid portion.
377 Section 306. Preliminary Efforts to Purchase.
378 (a) Except as provided in Section 308, an action to condemn
379 property may not be maintained over timely objection by the
380 owner unless the condemnor made a good faith effort to acquire
381 the property by purchase before commencing the action.
382 (b) An offer to purchase made in substantial compliance with
383 Sections 202 and 203, accompanied or followed by reasonable
384 negotiation efforts consistent with Section 307, is prima facie
385 evidence of “good faith” under subsection (a).
386 Section 307. Scope of Efforts to Purchase.
387 (a) In attempting to acquire the property by purchase under
388 Section 306, the condemnor, acting within the scope of its powers
389 and to the extent not otherwise forbidden by law, may negotiate
39Q-and contract with respect to:
391 (1) any element of valuation or damages recognized by law as
392 relevant to the amount of just compensation payable for the
393 property;
394 (2) the extent or nature of the property interest to be acquired
395 (3) the quantity, location, or boundary of the property;
396 (4) the acquisition, removal, relocation, or disposition of
397 improvements upon the property and of personal property not
398 sought to be taken;
399 (5) the date of proposed entry and physical dispossession;
400 (6) the time and method of payment of agreed compensation
401 or other amounts authorized by law; and
402 (7) any other terms or conditions conducive to acquisition of
403 the property by agreement.
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(

(b) This section does not authorize a condemnor to enter into a
contract in violation of law or in excess of its authority.

404
405

Section 308. Purchase Efforts Waived or Excused.406
A condemnor’s failure or inability substantially to comply with

Section 306 does not bar the maintenance of a condemnation
action, notwithstanding timely objection, if:

407
408
409

(I) compliance is waived by written agreement between the
property owner and the condemnor;

410
411 (2) one or more of the owners of the property is unknown,

cannot with reasonable diligence be contacted, is incapable of
contracting and has no legal representative, or owns an interest
which cannot be acquired by contract;

412
413
414
415

(3) due to conditions not caused by or under the control of the
condemnor, there is a compelling need to avoid the delay in
commencing the action which complince would require;

416
417
418

(4) facts known to the condemnor support its reasonable belief
that an offer and negotiations for purchase would be futile or
useless; or

419
420
421

(5) noncompliance is excused in whole or in part by order of
the court under Section 508.

422
423

Section 309. Condemnation Authorization.424
[.Alternative A\425

(a) A condemnor [other than a natural person] may not
commence a condemnation action until it has first adopted a
written resolution in substantial conformity with Section 310,
authorizing commencement and prosecution of the action.

426
427
428
429

[Alternative B]430
[(a) A condemnor [other than a natural person] may not

commence a condemnation action until it has first adopted an
order, ordinance, resolution or other written statement required
or permitted by law constituting a formal authorization for
commencement and prosecution of the action. In addition to
other legal requirements, the condemnation of the matters
designated in Section 310.]

431
432
433
434
435
436
437

(b) The authorization may be amended or rescinded at any
time before or after the commencement of the condemnation
action.

438
439
440
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441 Section 310. Contents of Authorization.
442 (a) In addition to other requirements imposed by law, the
443 condemnation authorization required by Section 309 shall
444 include;
445 (I) a general statement of the proposed public use for which
446 the property is to be taken and a reference to the specific statute
447 that authorizes the taking of the property by the condemnor;
448 (2) a description of the general location and extent of the
449 property to be taken, with sufficient detail for reasonable
450 identification; and
451 (3) a declaration that;
452 (i) the proposed use is required by public convenience and
453 necessity; and
454 (ii) a taking of the described property is necessary and
455 appropriate for the proposed public use.
456 (b) If possession of the property is to be taken before
457 judgment, the authorization shall direct designated officers or
458 agents of the condemnor to take appropriate action in
459 anticipation of, and to invoke procedures authorized by law for,
460 obtaining early possession of the property.
461 (c) This section does not affect the determination of priorities
462 between public uses.
463 Section 311. Effect of Condemnation Authorization.
464 (a) Except as otherwise provided by law and in this section, a
465 sufficient condemnation authorization conclusively establishes
466 the matters referred to in Section 310(a) (3) if adopted by:
467 (1) a public entity; or
468 (2) a condemnor with respect to a project authorized by a
469 legislative or administrative body of a public entity having
470 authority to review the matters referred to in Section 310(a) (3).
471 (b) A condemnation authorization creates a [rebuttable]
472 presumption that the matters referred to in Section 310 (a) (3) are
473 true if (1) it is not conclusive under subsection (a); (2) it was
474 adopted or last amended more than six months before
475 commencement of the action to which it relates; or (3) the
476 condemnor is a local public entity and the property described in
477 its condemnation authorization is not located entirely within its
478 territorial boundaries. This presumption is one affecting the
479 burden of proof.
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480 (c) A condemnation authorization has no effect to the extent
that its adoption or contents were influenced or affected by fraud,
corruption, bad faith, or gross abuse of discretion.

481
482
483 ARTICLE IV
484

485 Sec
401. Procedure Generally.486
402. Commencement of Condemnation Action; Venue.
403. Time for Commencement of Condemnation Action.
404. Contents of Complaint.

487
488
489

405. Consolidation and Separation of Properties and490
Issues.491

406. Service of Process.492
407. Recording Notice of Pending Action.

Section 401. Procedure Generally.
493
494

The procedure for the condemnation of property under the
power of eminent domain is governed by the [Code] [Rules] of
Civil Procedure except as otherwise provided in this Code.

495
496
497

498

499 Section 402. Commencement of Condemnation Action:
Venue.500

501 A condemnation action is commenced by filing a complaint for
condemnation with the [ ] court in the county in which502
the property or any part thereof sought to be taken is located. The
court in which the action is commenced is the proper cburt for
trial of the action, but the place of trial may be changed as in
other civil actions.

503
504
505
506

Section 403. Time for Commencement of Condemnation
Action.

507
508

A condemnor must commence a condemnation action within
[six] months after the date ofadoption of the original or amended
condemnation authorization upon which it relies for the taking of
the property, but not later than [three] months after negotiations
for the purchase of the property have terminated.

509
510
51 I
512
513

Section 404. Contents of Complaint.
(a) In addition to other allegations required or permitted by

514

COMMENCEMENT OF ACTION BY CONDEMNOR

EMINENT DOMAIN CODE

515
law, the complaint shall;516
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517 (1) designate as a plaintiff each person on whose behalf the
518 property is sought to be taken;
519 (2) name as defendants all persons who to the plaintiffs
520 knowledge are owners of or who have or claim any interest in the
521 property sought to be taken; defendants whose names are not
522 known may be included under the designation “unknown
523 claimants”;
524 (3) contain a legal description of the property and of the
525 interest therein sought to be taken; and
526 (4) allege the basis of the plaintiffs right to take the property by
527 eminent domain and maintain the action, including (i) a reference
528 to the plaintiffs legal authority to take the property; and (ii) a
529 statement of the purpose for which the property is sought to be
530 taken.
531 (b) If a plaintiff claims any interest in the property sought to be
532 taken or that the property is devoted to a public use, the
533 complaint must describe that interest or public use.
534 (c) For purposes of information and notice, the complaint shall
535 be accompanied by a map or diagram portraying as far as
536 practicable the property sought to be taken and the property that
537 will be affected by the taking, showing their location in relation to
538 the project for which the property is to be taken.
539 Section 405. Consolidation and Separation of Properties and
540 Issues.
541 (a) The plaintiff may include in the complaint in a condemna-
-542 tion action, to the extent permitted by the law of venue, only
543 properties under substantially identical ownership that are sought
544 to be taken.
545 (b) Upon noticed motion, the court may order the consolida-
-546 tion of two or more condemnation actions pending in that court if
547 it finds that (1) all defendants in the actions have consented to the
548 proposed consolidation or, after notice, have failed to object
549 thereto, or (2) consolidation would promote the interests of
550 justice and the economical resolution of similar or related issues
551 of law or fact in the actions, but would significantly prejudice
552 rights of any party or significantly increase the expenses of any
553 defendant.
554 (c) Upon noticed motion, the court may order a separation of
555 condemi ation actions previously consolidated, or may direct that
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556 designated issues, or issues relating to designated property, be
557 tried and determined in the action before other issues, or issues
558 relating to other property, are tried.

559

560 Section 406. Service of Process.
561 (a) Except as provided in subsection (b), the summons
562 together with a copy of the complaint shall be served upon each
563 defendant in the manner provided for personal service under the
564 [Rules] [Code] of Civil Procedure.
565 (b) If service cannot be made under subsection (a), the
566 defendant shall be served with process by any method reasonably
567 calculated to give the defendant actual notice and afford him an
568 opportunity to be heard.

569

570 Section 407. Recording Notice of Pending Action.
571 (a) After commencement of a condemnation action, the
572 plaintiff shall cause a notice of the pendency of the proceedings to
573 be recorded in the office of the [recorder] in each county in which
574 any real property described in the complaint is located,
575 (b) The notice shall contain:
576 (1) the title of the action and the court, docket number, and
577 date of filing of the complaint;
578 (2) A legal description of the real property sought to be taken
579 as described in the complaint; and
580 (3) the name of each plaintiff and each defendant designated in
581 the complaint.
582 (c) The notice shall be filed for record and indexed in the same
583 manner as a notice of his pendens in other cases.
584 (d) If after the filing of a notice the complaint in the action is
585 amended to enlarge the quantity of, or nature of the interest in,
586 the real property to be taken, or to add or substitute parties, the
587 plaintiff shall cause a supplemental notice to be recorded in
588 conformity with this section.
589 (e) Upon entry of a judgment of dismissal, any party may
590 cause a notice of the dismissal to be recorded in the same office.

COMMENCEMENT OF ACTION

EMINENT DOMAIN CODE
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591 (f) A recorded notice of the pendency of a condemnation
592 action under this section constitutes notice to purchasers and
593 encumbrancers of the described property to the same extent as
594 like notices of pending litigation in other cases relating to real
595 property.

596

597

Sec.598
501. Required Response.
502. Answer.

599
600
601 503. Disclaimer.

504. Rights After Default.
505. Additional Pleadings.

602
603
604 506. Hearing on Preliminary Objections.

507. Burden of Proof at Hearing on Objections.
508. Disposition of Defendant’s Objections.

605
606
607 Section 501. Required Response.

The defendant’s response shall consist of an answer, which
must include any counterclaim or cross-complaint under Section
505, or a disclaimer of any interest in the action.

608
609
610
611

(a) In addition to other matters required or permitted by law, a
defendant shall state in his answer:

612
613

(1) the nature and extent of the interest claimed by him in the
property sought to be taken; and

614
615

(2) the nature of and basis for any preliminary objections.616
(b) The preliminary objections must include any available

ground for objecting to the maintenance of the action, including
the grounds that:

617
618
619

(1) the plaintiff is not lawfully entitled to take the defendant’s
property for the purpose described in the complaint;

620
621

(2) a mandatory condition precedent to the commencement or
maintenance of the action has not been satisfied; and

622
623
624 (3) the court lacks jurisdiction of the defendant or of the

subject matter, or is not the proper venue, or the complaint or any
other procedural aspect of the action is defective, insufficient, or
improper.

625
626
627

ARTICLE V

DEFENDANT’S RESPONSE

Section 502. Answer.
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628 (c) Subject to the power of the court to permit an amendment
to the answer, the defendant waives (1) any ground of objection
not fairly set forth in his answer, and (2) any interest in or
compensation for any property sought to be taken in the action,
except for his property as described or not controverted in the
answer.

629
630
631
632
633
634

(a) A disclaimer need not be in any particular form, shall be
signed by the defendant [or his attorney], and shall contain a
statement that the defendant claims no interest in the property
that is the subject of the action or in the compensation that may
be awarded.

635
636
637
638
639

(b) A disclaimer may be filed at any time, whether or not the
defendant is in default, and supersedes any answer previously
filed by him.

640
641
642

(c) Subject to subsection (d), a defendant who has filed a
disclaimer has no right to notice of, or to participate in, any
further proceedings, or to share in any award of compensation or
damages.

643
644
645
646

(d) The court may implement the disclaimer by appropriate
orders, including if justified an award of costs and litigation
expenses.

647
648
649

Section 504. Rights After Default.650
A defendant whose [right to respond has been terminated by

default] [default has been entered]:
651
652

(1) is entitled to notice of and the right to respond to any
supplemental or amended complaint filed by the plaintiff, unless
the court in the order authorizing the filing of the supplemental or
amended complaint determines that the rights of the defaulted
defendant will not be affected thereby and that notice need not be

653
654
655
656
657

given;658
(2) is entitled to notice under Section 1208 of his right to

receive a share of the award; and
659
660

(3) may file at any time a disclaimer under Section 503.661
Section 505. Additional Pleadings.662
(a) Except as provided in subsections (b) and (c), the plaintiff

may not file a reply or other pleading responsive to an answer.
New matter alleged in an answer is deemed denied.

663
664
665

Section 503. Disclaimer.
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666 (b) The defendant shall assert by way of [counterclaim] [cross-
-667 complaint] all claims he has against the plaintiff relating to the
668 property sought to be taken in the action. Any claim not so
669 pleaded is forever barred. The [counterclaim] [cross-complaint]
670 and pleadings responsive thereto shall conform to the [Code]
671 [Rules] of Civil Procedure.
672 (c) The court on noticed motion and for good cause may
673 permit a defendant to assert by way of [cross-claim] [third-party
674 claim] [cross-complaint] any claim he has against another
675 defendant, or against any person not a party to the action,
676 relating to the property sought to be taken. The pleading and
677 pleadings responsive thereto shall conform to the [Code] [Rules]
678 of Civil Procedure.
679 Section 506. Hearings on Preliminary Objections.
580 Preliminary objections shall be heard and determined [by the
681 court] on the court’s own motion, or on noticed motion by a
682 party, before final determination of the amount of just
683 compensation. The court may consolidate for hearing all
684 preliminary objections asserted in separate actions pending in
685 that court to take properties for the same use.
686 Section 507. Burden of Proof at Hearing on Objections.
687 [(a) Except as provided in Section 311 and Subsection (b), the
688 plaintiff has the burden of proof on-all issues of fact raised in
689 connection with a preliminary objection.]
690 [(b)] If in support of a preliminary objection a defendant
691 alleges fraud, corruption, bad faith, or gross abuse of discretion
692 on the part of the plaintiff or any of its officers, agents, or
693 employees, the defendant has the burden of proving by clear and
694 convincing evidence the facts relating to that particular allega-
-695 tion.
696 Section 508. Disposition of Defendant's Objections.
697 [(a) If the court determines that a preliminary objection is
698 meritorious, the court shall make an appropriate order including:
699 (1) dismissal of the action, in whole or in part, if the plaintiff is
700 not authorized to take the property, or some part thereof, or the
701 acts or omissions consistuting the basis for the objection will
702 necessarily inflict irreparable injury upon the defendant;
703 (2) conditional dismissal, in whole or in part, unless, within a
704 specified period, the plaintiff takes corrective or remedial action
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705 prescribed in the order, including, if appropriate, the adoption of
a new or amended condemnation authorization; or706

707 (3) any other disposition required by the circumstances.]
708 [(b)] In addition to other requirements of an order sustaining a

preliminary objection or determining that the failure or omission
constituting the basis of the objection was reasonably excusable,
the court in the interest of justice may require the plaintiff to pay
to the defendant all or part of his litigation expenses incurred
because of the plaintiffs failure or omission constituting the basis
of the objection. An award of litigation expenses shall be included
in the order if the court finds that the plaintiff acted or failed to
act without justification.

709
710
71 1
712
713
714
715
716

ARTICLE VI717

718
719

720 Sec
721 601. Deposit of Appraised Value of Property.

602. Notice of Deposit.722
723 603. Motion to Increase or Reduce Amount Deposited.
724 604. Motion for Withdrawal of Deposited Funds Before

Judgment.725
726 605. Determination of Application for Withdrawal;

Waiver of Objections.727
728 606. Effect of Withdrawal.
729 607. Deposit and Withdrawal Inadmissible in Evidence.

608. Deposit at Interest.730
609. Order of Possession.731

732 610. Notice of Order of Possession.
Section 601. Deposit of Appraised Value of Property.733

734
735

DEPOSIT AND POSSESSION PRIOR
TO JUDGMENT

(a) At any time before judgment, the plaintiff may deposit with
the court the full amount indicated by an appraisal which the
condemnor believes to be just compensation for all or a specified
part of the property sought to be taken. The deposit may be made
whether or not the plaintiff applies for an order of possession or
intends to do so.

736
737
738
739

(b) 11 within [3o] days after the commencement of the act on the
plaintiff does not make a deposit or makes a deposit covering less

740
741
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742 than all properties sought to be taken, the court after hearing on
743 noticed motion and for good cause may order the plaintiff to
744 make a deposit of the full amount of compensation for the
745 property in which the moving defendant claims an interest, based
746 upon an appraisal in accordance with subsection (a).
747 (c) If the plaintiff fails to comply substantially with the order
748 for deposit within the time allowed by the order, the defendant
749 may move to dismiss the action under Section 1301.
750 (d) If a deposit has previously been made under this section, the
751 court may require an additional deposit to be made as a condition
752 to the allowance of leave to amend the complaint to increase the
753 amount or change the nature of the interest in the property
754 sought to be taken.
755 (e ) On noticed motion, or in an emergency upon ex parte
756 application, the court may permit the plaintiff to make a deposit
757 if the plaintiff presents facts by affidavit showing that (1) good
758 cause exists for permitting an immediate deposit to be made, (2)
759 an adequate appraisal has not been completed and cannot
750 reasonably be prepared before making the deposit, and (3) the
76] amount of the deposit proposed to be made is not less than the
762 full amount of compensation the plaintiff, in good faith, estimates
763 will be payable for the property. In its order permitting a deposit
764 under this subsection, the court shall require a copy or written
765 summary of the required appraisal to be served within a
766 reasonable time, accompanied by the deposit of any additional
767 amount of compensation shown by the appraisal.
768 Section 602. Notice of Deposit.
769 On making a deposit under Section 601, the plaintiff
770 immediately shall serve on all parties who have appeared in the
77] action a notice that the deposit has been made, accompanied by a
772 copy of the written appraisal or summary of the appraisal upon
773 which the amount of the deposit was based, or by a copy of all
774 affidavits upon which an order for deposit under Section 601 (e)
775 was based.
776 Section 603. Motion to Increase or Reduce Amount
772 Deposited.
778 ( a ) Upon noticed motion by the plaintiff, or by a defendant for
779 whose property a deposit was made, the court shall determine or
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780 redetermine whether the amount deposited is the reasonably
estimated compensation for the taking of that property.781

782 (b) If the court determines that the estimated compensation for
the property of the defendant making the motion exceeds the
amount deposited and that the plaintiff has not taken possession
of the property, it shall enter an order requiring the plaintiff to
increase the deposit, or denying the plaintiff the right to take
possession of the property before judgment until the amount on
deposit has been increased to not less than the estimated
compensation specified in the order.

783
784
785
786
787
788
789

(c) If the court determines that the estimated compensation for
the property of the defendant making the motion exceeds the
amount deposited and that the plaintiff has taken possession of
the property pursuant to an order of possession, it shall require
the plaintiff to increase the amount on deposit to not less than the
estimated compensation specified in the order.

790
791
792
793
794
795

(d) If the plaintiff fails to increase the deposit by the amount
and within the time allowed by the court in an order under
subsection (b) or (c), the defendant who obtained the order may
move to dismiss the action under Section 1301.

796
797
798
799

(e) If the court determines that the amount deposited exceeds
the estimated compensation for the property for which the
deposit was made, it may permit the plaintiff to withdraw the
excessive portion of the deposit if it has not been withdrawn by
the defendant.

800
801
802
803
804

Section 604. Motion for Withdrawal of Deposited Funds
Before Judgment.

805
806

(a) By motion before entry of judgment, the defendant may
apply to the court for leave to withdraw all or any portion of the
amount on deposit. The motion shall specify the applicant’s
property for which the deposit was made and request leave to
withdraw a stated amount from the funds on deposit.

807
808
809
810
811

(b) The defendant shall give notice of the motion, and of the
time and place of the hearing thereon, to the plaintiff who made
the deposit and to all other parties who have appeared in the
action. Before the hearing, the plaintiff may serve any other
person with notice of the time and place for the hearing, together
with a statement that his failure to object at or before the hearing
will be deemed a waiver of any objections he has to the proposed
withdrawal.

812
813
814
815
816
817
818
819
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820 (c) This section does not prevent the court from authorizing a
821 defendant to withdraw deposited funds without notice or hearing
822 if the plaintiff consents in writing.
823 Section 605. Determination of Application for Withdrawal:
824 Waiver of Objections.
825 (a) A party who receives notice of hearing under Section 604
826 waives all objections to the proposed withdrawal that are not
827 timely asserted, and has no claim against the plaintiff for
828 compensation to the extent of any amount withdrawn pursuant
829 to the order of the court. The plaintiff remains liable for
830 compensation that may be awarded to any party who did not
831 receive notice, and to any other owner of record, but if the
832 liability is enforced plaintiff may recover from.a defendant to the
833 extent he has been overpaid.
834 (b) An order permitting withdrawal may impose terms and
835 conditions which justice requires, including if appropriate a
836 requirement that the defendant provide security, in an amount
837 and manner approved by the court, to guarantee repayment of
838 any amount he withdraws in excess of the total amount to which
839 he is entitled as finally determined by the judgment.
840 Section 606. Effect of Withdrawal.
841 A defendant who withdraws money under this Article waives
842 all objections and defenses to the action and to the taking of his
843 property, except for any claim to greater compensation.
844 Section 607. Deposit and Withdrawal Inadmissible in
845 Evidence.
846 The amount deposited or withdrawn under this Article is not
847 admissible in evidence and may not be referred to at the trial.
848 Section 608. Deposit at Interest.
849 Upon motion of a party at any time after a deposit has been
850 under this Article, the court may direct that the money on deposit
851 and not withdrawn be invested in [investments lawful lor
852 fiduciaries] subject to reasonable terms and conditions. Interest
§53 earned or other increments derived from the investment shall be
354 allocated, credited, and disbursed between the parties as directed
355 by the court. As between the parties to the action, the money
33g invested remains at the risk of the party who made the motion.
357 Section 609. Order of Possession.
353 (a) As used in this section, “record owner” means the owner of
359 the legal or equitable title to the fee or any lesser interest in
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860 property as shown by recorded deeds or other recorded
861 instruments.
862 (b) At any time before entry of judgment, upon motion by the
863 plaintiff after notice to the record owner of the property and to
864 persons in actual physical occupancy, if any, the court may direct
865 the plaintiff to take possession of all or a designated part of the
866 property on or after a specified date on such terms and conditions
867 as justice requires, if the court determines that:
868 (!) the plaintiff has deposited the estimated amount of just
869 compensation, or before the date of taking possession will have
870 done so, in accordance with Sections 601 to 603; and
871 (2) all legal requirements for the taking of possession of the
872 property by plaintiff have been waived or satisfied, or will be
873 satisfied before the time possession is to be taken.
874 (c) In determining the date of possession and any terms and
875 conditions to be specified in the order, the court shall consider, in
876 addition to the matters required by subsection (b), all relevant
877 facts presented at the hearing, including;
878 (1) the extent to which objections to plaintiffs right to take the
879 property, that have not been resolved in favor of plaintiff, are
880 insubstantial on their merits;
881 (2) the extent to which the plaintiff has a compelling need to
882 lake possession at a particular time, in view of its construction
883 schedule or plan of operation for the property and the situation
884 and other circumstances of the property with respect to the
885 schedule or plan;
886 (2) the extent to which the property owner or other person in
887 physical occupancy of the property would sustain substantial
888 hardship if possession were taken on the date requested by the
889 plaintiff; and
890 (4) the extent to which any additional cost or loss which the
891 plaintiff would sustain by reason of a postponement of
892 possession, or any additional hardship which the defendant or

893 occupant would sustain by reason of a taking of possession on the
894 date requested by plaintiff, may be minimized by the imposition
895 of reasonable conditions or limitations upon the plaintiffs
895 possession or may be mitigated through reasonable efforts by the
897 respective parties.
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898 (d) The court for good cause may authorize the plaintiff to take
899 possession of the property without serving notice upon a record
900 owner not occupying the property.
901 Section 610. Notice of Order of Possession.
902 Promptly after the making of the order, and not later than the
903 time possession is actually taken, the plaintiff shall give notice of
904 the order for possession to all parties who have appeared in the
905 action and to any persons in actual physical occupancy of the
906 property described in the order.

907

908

909 Sec.
910 701. Application of Article.
911 702. Scope of Discovery.
912 703. Protective Orders.
913 704. Duty to Supplement or Amend Response.
914 705. Effect ofArticle on Admissibility of Evidence.
915 706. Effect of Discovery Proceedings Upon Trial
916 Evidence.
917 707. Pretrial Order.
918 708. Offer of Settlement.
919 Section 701. Application of Article.
920 Discovery and pretrial conferences in condemnation actions
921 are governed by the [Rules] [Code] of Civil Procedure, except as
922 otherwise provided in this Article.
923 Section 702. Scope of Discovery.
924 (a) Without leave of court, and without showing any need for
925 the information south or of hardship or prejudice if discovery is
926 withheld, a party to a condemnation action may:
927 (1) [by request for production] require any other party to
928 produce for inspection and copying, or to furnish a copy of, any
929 written appraisals, reports, maps, diagrams, charts, tables, or
930 other documents in his possession or under his control that
931 contain engineering, economic, valuation, comparable sales, or
932 other data pertaining to the issue of compensation;

ARTICLE Vll

PROCEEDINGS BEFORE TRIAL
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(2) by written interrogatory require any other party to disclose
the identity and location of each person whom the other party
expects to call as a witness at the trial on any question relating to
the issue of compensation, to state the substance of the facts and
opinions to which the witness is expected to testify, and to
summarize the grounds for each opinion;

933
934
935
936
937
938

(3) by written interrogatory or deposition require any other
party to disclose the identity and location of every person,
including an employee or agent, whom he has caused to examine
the property sought to be taken, or whom he has consulted or
employed to provide information or to express an opinion
relating thereto, in order to assist in determining the amount of
compensation, whether or not the person so identified is expected
to be called as a witness at the trial; and

939
940
941
942
943
944
945
946

(4) by deposition examine any person whose identity is
discoverable under paragraphs (2) and (3), and whom the other
party expects to call as a witness at the trial, with respect to his
findings and opinions on any question relating to the issue of
compensation.

947
948
949
950
951

(b) A party may discover the findings and opinions, on any
question relating to the issue of compensation, of a person whose
identity is discoverable under paragraphs (2) and (3) of subsection
(a), but whom the other party does not expect to call as a witness
at the trial, only with leave of court first obtained on noticed
motion for good cause shown and subject to reasonable
conditions required by the court.

952
953
954
955
956
957
958

Section 703. Protective Orders.959
(a) Discovery under Section 702 is subject to the power of the

court to make orders which justice requires to protect a person
from annoyance, embarrassment, oppression, or undue burden or
expense, but discovery authorized by Section 702 may not be
denied or limited soley because the documents, information,

960
961
962
963
964

facts, opinions, or other matters sought either were or were not

prepared, obtained, or procured in anticipation of litigation or in
preparation for trial in the particular action.

965
966
967

(b) The party taking the deposition of an independent expert
witness shall pay the expert a reasonable fee for time spent in
preparing for and in giving his deposition.

968
969
970
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971 Section 704. Duty to Supplement or Amend Response.
972 A party who has responded to a request for discovery is under a
973 duty seasonably to supplement or amend his response by
974 supplying any subsequently obtained information upon the basis
975 of which he knows that an earlier response by him was incorrect
976 when made or, though correct when made, is no longer true or
977 accurate, if a failure to supply the information would tend
978 prejudicially to mislead the other party.
979 Section 705. Effect of Article on Admissibility of Evidence.
980 This Article does not make admissible any evidence not
981 otherwise admissible nor permit a witness to base an opinion on
982 any matter not a legally proper basis for the opinion.
983 Section 706. Effect of Discovery Proceedings Upon Trial
984 Evidence.
985 (a) Except as provided in subsection (b),
986 (1) a party required to produce documentary data under this
987 Article, over objection by a party who was entitled to production
988 thereof, may not call a witness to testify at the trial on any
989 question relating to valuation or compensation, unless copies of
990 all appraisals, reports, maps, diagrams, charts, tables, or other
991 documents prepared by or under the direction of the witness, or
992 upon which his testimony is based in whole or in part, were
993 supplied in substantial compliance with this Article; and
994 (2) a party who was requested to disclose the identity of a
995 person by discovery proceedings under this Article may not call
996 and examine that person at the trial, over objection by the party
997 seeking the disclosure, with respect to any issue relating to
998 valuation or compensation, unless the witness was identified and
999 all additional properly requested information relating to the

1000 witness or his testimony was supplied in substantial compliance
1001 with this Article.
1002 (b) Upon such conditions as are just, the court may permit a
1003 party to call, or elicit an opinion or other testimony from, a
1004 witness whose testimony is barred under subsection (a), if the
1005 court determines that the failure to respond to discovery was due
1006 to excusable mistake, inadvertence, or surprise, and did not
1007 materially impair the ability of the objecting party fairly to
1008 present the merits of his case.
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1010 The court may [hold a pretrial conference and], in addition to
1011 other matters, include in its pretrial order terms and conditions
1012 reasonably necessary to enforce any agreement between the
1013 parties respecting the scope or design of the project, the location
1014 or relocation of improvements, or the performance of work by
1015 the plaintiff, and in connection therewith may define the scope of
1016 the issues and order of presentation of evidence at the trial.
1017 Section 708. Offer of Settlement.
1018 (a) Not less than [ten] days before the trial on the issue of the
1019 amount of compensation, either party may file and serve on the
1020 other party an offer of settlement, and within [five] days
1021 thereafter the party served may respond by filing and serving his
1022 offer of settlement. The offer shall state that it is made under this
1023 section and specify the amount, exclusive of interest and costs,
1024 which the party serving the offer is willing to agree is just
1025 compensation for the property sought to be taken. The offer
1026 supersedes any offer previously made under this section by the
1027 same party.

1028 (b) An offer of settlement is deemed rejected unless an
1029 acceptance in writing is filed and served on the party making the
1030 offer, before the commencement of the trial on the issue of the
1031 amount of compensation.
1032 ( c) the offer is rejected, it may not be referred to for any
1033 purpose at the trial, but may be considered solely for the purpose
1034 °f awarding costs and litigation expenses under Section 1205.
1035 (d) This section does not limit or restrict the right of a

1036 defendant to payment of any amounts authorized by law in
1Q37 addition to compensation for the property taken from him.

1038 ARTICLE VIII

1039 INFORMAL PROCEDURE FOR DISPUTES
1040 INVOLVING LIMITED AMOUNTS

1041 Sec.
1042 801. Informal Claims Procedure Authorized.
1043 802. Request for Informal Procedure.
1044 803. Hearing.
1045 804. Demand for retrial.

1009 Section 707. Pretrial Order.
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Section 801. Informal Claims Procedure Authorized.1046
This Article applies whenever only the amount of compensa-

tion is in dispute and (I) the total compensation demanded by all
defendants is less than [s2o,ooo], excluding interest and costs, or
(2) the difference between the latest offer of the condemnor and
the latest demand by all defendants is less than [ss,ooo]. [The
Supreme Court may adopt rules governing proceedings under
this Article.]

1047
1048
1049
1050
1051
1052
1053

Section 802. Request for Informal Procedure.1054
A party may file with the court a written request that the issue

of the amount of compensation be determined under this Article,
identifying the property, and setting forth the amount of the
plaintiffs latest offer and the defendant’s latest demand for
compensation.

1055
1056
1057
1058
1059
1060

(a) If the court determines that the request should be granted, it
shall hold a hearing upon reasonable notice to the parties to
determine compensation.

1061
1062
1063

(b) The court shall proceed without a jury and in an informal
manner. The parties may present oral and documentary proof
and may argue in support of their respective positions, but the
rules of evidence need not be followed. Neither party is required
to offer the opinion of an expert or to be represented by an
attorney. Unless demanded by a party and at his own expense, a
record of testimony received at the hearing need not be kept.

1064
1065
1066
1067
1068
1069
1070

(c) Costs shall be claimed and taxed as in other condemnation
actions. Upon entry of judgment, the clerk shall serve upon the
parties a copy of the judgment with notice of its entry, together
with instructions as to the procedure for demanding a retrial.

1071
1072
1073
1074

Section 804. Demand for Retrial.1075
1076 (a) Either party, within 30 days after entry of the judgment,

may reject the judgment and file a written demand for trial under
Article IX. The action shall be restored to the docket of the court
as though proceedings under this Article had not occurred.

1077
1078
1079

(b) If the condemnor files a demand under subsection (a) and
ultimately obtains a judgment no more favorable to him, the
court may require him to pay, in addition to costs, the defendant’s
litigation expenses incurred after the demand was filed.

1080
1081
1082
1083

Section 803. Hearing.
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1084

1085
1086

1087 Sec-
901. Setting for Trial.1088

1089 902. Trial by Jury; Waiver.
1090 903. Right to Open and Close; Order of Presentation of

Evidence.1091
1092 904. Burden of Proof.
1093 905. Separation of Issues of Compensation and Appor-
1094 tionment.
1095 906. Separate determination of Facts.

907. Power of Court to Control Scope of Trial Participa-1096
1097 tion.

Section 901. Setting for Trial.1098
(a) To the extent practicable, actions under this [Code] shall be

heard and tried in advance of other civil actions.
1099
1100

(b) The court may require any severable nonjury issue to be
tried separately in advance of the trial on the issue of the amount
of compensation.

1101
1102
1103

Section 902. Trial by Jury; Waiver.1104
[Alternative A]1105

(a) The amount of compensation [and any additional issue for
which the right to trial by jury is secured by the Constitution]
shall be determined by a jury only if a party entitled to participate
in the trial of the issue [expressly] demands trial by jury. The
court shall determine all other issues without a jury.

1106
1107
1108
1109
1110

[Alternative B]mi
(a) The amount of compensation [and any additional issue for

which the right to trial by jury is secured by the constitution] shall
be determined by a jury unless, and to the extent that, the parties
entitled to participate in the trial of the issue [expressly] waive the
right to trial by jury. The court shall determine all other issues
without a jury.

1112
1113
1114
1115
1116
1117

(b) The number of jurors, method used for impanelling and
selecting jurors, number and method for exercising challenges,
form of oath to be administered, number of jurors required to

1118
1 119
1120

ARTICLE IX

PROCEDURE FOR DETERMINING
JUST COMPENSATION
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1121 return a verdict, and all other procedures relating to trial by jury,
1122 to the extent practicable, shall conform to the requirements
1123 applicable in civil actions under the [Code] [Rules] of Civil
1124 Procedure.
1125 Section 903. Right to Open and Close; Order of Presentation
1126 of Evidence.
1127 (a) The defendant shall make the first opening statement,
1128 proceed first in the presentation of evidence on the issue of the
1129 amount of compensation, and make the final closing argument.
1130 (b) The court may designate the order in which multiple parties
1131 make their respective opening statements and closing arguments,
1132 and the order in which they present evidence.
1133 Section 904. Burden of Proof.
1134 No party has the burden of proof on the issue of the amount of
1135 compensation.
1136 Section 905. Separation of Issues of Compensation and
1137 Apportionment.
1138 The court or jury shall first determine the total compensation
1139 as between the plaintiff and all defendants claiming an interest in
1140 the property. The court or jury shall then determine any further
1141 questions in the action, including the apportionment of the
1142 amount awarded. After the amount of compensation has been
1143 determined, the plaintiff may withdraw from further participa-
-1144 tion in the trial.
1145 Section 906. Separate Determination of Facts.
1146 If there is a partial taking, the court may determine, or may
1147 direct the jury in its verdict to determine, separately:
1148 (1) the fair market value of the property being taken;
1149 (2) thefair market value of the entire property before the taking
1150 and the fair market value of the remainder after the taking; and
1151 (3) the amount representing loss of good will, compensable
1152 under Section 1016.
1153 Section 907. Power of Court to Control Scope of Trial
1154 Participation.
1155 The court in the interest of justice may limit the scope of trial
1155 participation by any party on the issue of the amount of
H57 compensation, and may require that the presentation of evidence,
1 ]53 examination of witnesses, and statements or argument to the trier
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1159 0f fact by a party be restricted to matters germane to the amount
1160 of compensation for the particular property that party seeks to
1161 acquire or in which he claims an interest.
H62 ARTICLE X

1163

1164 Sec.
1165 1001. Compensation Standards.

1002. Compensation for Taking.
1003. Date of Valuation.

1166
1167
1168 1004. Fair Market Value Defined.
1169 1005. Effect of Condemnation Action on Value.
1170 1006. Compensation to Reflect Project as Planned.

1007. “Entire Property.”1171
1172 1008. Special Assessment Proceedings Excluded.

1009. Use by Defendant: Risk of Loss.
1010. Compensation for Growing Crops and and Im-

1173
1174
1175 provements.

1011. Improvements Partially Located on Land Not1176
Taken,1177

1012. Compensation for Divided Interests.
1013. Taking of Leasehold Interest.
1014. Acquisition of Property Subject to Lien.
1015. Property Subject to Life Tenancy.

1178
1179
1180
1181

1016. Loss of Goodwill.1182
Section 1001. Compensation Standards.1183
(a) An owner of property acquired by eminent domain is

entitled to compensation determined under the standards
prescribed in this Article.

1184
1185
1186

(b) Unless otherwise provided by law, the right to compensa-
tion accrues upon the date of filing of the complaint.

1187
1188

(c) Except as specifically provided in this Article, compensa-
tion, damages, or other relief to which a person is otherwise
entitled under this Code or other law are not affected, but
duplication of payment is not permitted.

1189
11.90
1191
1192

Section 1002. Compensation for Taking.
(a) Except as provided in subsection (b), the measure of

1193
1194

COMPENSATION
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compensation for a taking of property is its fair market value
determined under Section 1004 as of the date of valuation.

195
1196

(b) If there is a partial taking of property, the measure of
compensation is the greater of (1) the value of the property taken
as determined under subsection (a) or (2) the amount by which
the fair market value of the entire property immediately before
the taking exceeds the fair market value of the remainder
immediately after the taking.

1197
1198
1199
1200
1201
1202

Section 1003. Date of Valuation.1203
(a) Except as provided in subsection (b), the date of valuation

is the earlier of (1) the date upon which the plaintiff first makes a
deposit under Article VI or (2) the date upon which the trial of the
issue of the amount of compensation commences.

1204
1205
1206
1207

(b) On motion of the defendant made not later th an [6o] days
before the date of trial of the issue of the amount of compensa-
tion:

1208
1209
1210
1211 (1) If the amount first deposited by the plaintiff is determined

to be insufficient under Section 603 and the plaintiff does not
deposit the additional amount required by the court’s order
within [3O days] after the order is made, the court may designate
as the date of valuation the earlier of (i) the date on which the
plaintiff thereafter deposits the required additional amount or (ii)
the date upon which the trial of the issue of the amount of
compensation begins.

1212
1213
1214
1215
1216
1217
1218
1219 ()2) If the court determines that the date of valuation required

by subsection (a) is more than [one year] after the commencement
of the action and that the defendant did not cause the delay, the
court shall designate as the date of valuation the date on which
the action was commenced.

1220
1221
1222
1223
1224 (3) If the court determines that the plaintiff entered into

possession of the defendant’s property without the consent of the
defendant, and not under the authority of an order for
possession, the court may designate as the date of valuation the
date on which the plaintiff entered into possession.

1225
1226
1227
1228
1229 (c) At a retrial of the issue of compensation, the date of

valuation is the date determined to be applicable under this
section for the purpose of the original trial.

1230
1231
1232 Section 1004. Fair Market Value Defined.
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1233 (a) Except as provided in subsection (b), (1) the fair market
value of property for which there is a relevant market is the price
which would be agreed to by an informed seller who is willing but
not obligated to sell, and an informed buyer who is willing but
not obligated to buy; and (2) the fair market value of property for
which there is no relevant market is its value as determined by any
method of valuation that is just and equitable.

1234
1235
1236
1237
1238
1239

(b) The fair market value of property owned by a public entity
or other person organized and operated upon a nonprofit basis is
deemed to be not less than the reasonable cost of functional
replacement if the following conditions exist: (1) the property is
devoted to and is needed by the owner in order to continue in
good faith its actual use to perform a public function, or to render
nonprofit educational, religious, charitable, or eleemosynary
services; and (2) the facilities or services are available to the
general public.

1240
1241
1242
1243
1244
1245
1246
1247
1248

(c) The cost of functional replacement under subsection (b)
includes (1) the cost of a functionally equivalent site; (2) the cost
of relocating and rehabilitating improvements taken, or if
relocation and rehabilitation is impracticable, the cost of
providing improvements of substantially comparable character
and of the same or equal utility; and (3) the cost of betterments
and enlargements required by law or by current construction and
utilization standards for similar facilities.

1249
1250
1251
1252
1253
1254
1255
1256

Section 1005. Effect of Condemnation Action on Value.1257
(a) The fair market value of the property taken, or of the entire

property if there is a partial taking, does not include an increase
or decrease in value before the date of valuation that is caused by
(1) the proposed improvement or project for which the property is
taken; (2) the reasonable likelihood that the property would be
acquired for that improvement or project; or (3) the condemna-
tion action in which the property is taken.

1258
1259
1260
1261
1262
1263
1264

(b) If, before completion of the project as originally adopted,
the project is expanded or changed to require the taking of
additional property, the fair market value of the additional
property does not include a decrease in value before the date of
valuation, but does include an increase in value before the date on
which it became reasonably likely that the expansion or change in

1265
1266
1267
1268
1269
1270
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1271 the scope of the project would occur, if the decrease or increase is
1272 caused by any of the factors described in Subsection (a).
1273 (c) Notwithstanding subsections (a) and (b), a decrease in
1274 value before the date of valuation which is caused by physical
1275 deterioration of the property within the reasonable control of the
1276 property owner, and by his unjustified neglect, may be considered
1277 in determining fair market value.
1278 Section 1006. Compensation to Reflect Project as Planned.
1279 (a) If there is a partial taking of property, the fair market value
1280 of the remainder on the valuation date shall reflect increases or
1281 decreases in value caused by the proposed project including any
1282 work to be performed under an agreement between the parties.
1283 (b) The fair market value of the remainder, as of the date of
1284 valuation, shall reflect the time the damage or benefit caused by
1285 the proposed improvement or project will be actually realized.
1286 Section 1007. "Entire Property”.
1287 For the purpose of determining compensation under this
1288 Article, all parcels of real property, whether contiguous or
1289 noncontiguous, that are in substantially identical ownership and
1290 are being used, or are reasonable suitable and available for use in
1291 the reasonably foreseeable future, for their highest and best use as
1292 an integrated economic unit, shall be treated as if the entire
1293 property constitutes a single parcel. Any issue arising under this
1294 section shall be decided by the court [trier of fact].
1295 Section 1008. Special Assessment Proceedings Excluded.
1296 If there is a partial taking of property and special assessments
1297 or charges are imposed upon the remainder to pay for all or part
1298 of the project, the increase in value of the remainder caused by the
1299 project shall be considered in determining its value after the
1300 partial taking only to the extent the increase exceeds the amount
1301 of the special assessments or charges.
1302 Section 1009. Use by Defendant; Risk of Loss.
1303 (a) Unless the court otherwise directs, the defendant may use
1304 the property sought to be taken for any lawful purpose before the
1305 date on which the plaintiff is authorized to take possession.
1306 Thereafter, the defendant may use the property only with the
1307 consent of, and subject to any limitations required by, the
1308 plaintiff. The uses authorized by this subsection include any work



HOUSE No. 1806 [January36

1309 on the property and the planting, cultivation, and removal of
crops. The compensation awarded the defendant shall include an
amount sufficient to compensate for loss caused by any
restriction or limitation imposed by the court upon his right to
use the property.

1310
1311
1312
1313
1314 (b) As between the plaintiff and defendant, the defendant has

the risk of loss due to damage, destruction, or unauthorized
removal of improvements or crops situated upon the property
until the earliest of (1) the date after which, by order ofthe court,
the defendant’s right to use the property is substantially limited or
forbidden; (2) the date upon which the plaintiff is authorized to
take possession; or (3) the date upon which title is transferred to
the plaintiff.

1315
1316
1317
1318
1319
1320
1321

Section 1010. Compensation for Growing Crops and Im-
provements.

1322
1323

(a) The compensation for crops growing on the property on
the date of valuation is the higher of (1) the current fair market
value of the crops in place, assuming the right to bring them to
maturity and to harvest them, or (2) the amount by which the
existence of the crops enhances the fair market value of the
property.

1324
1325
1326
1327
1328
1329

(b) The compensation for an interest in improvements
required to be taken under Section 209 is the higher of (1) the fair
market value of the improvements, assuming their immediate
removal from the property, or (2) the amount by which the
existence of the improvements enhances the fair market value of
the property.

1330
1331
1332
1333
1334
1335

(c) If crops or improvements are destroyed, removed, or
damaged by defendant after the date of valuation, the amount of
compensation shall be adjusted to reflect the extent to which the
fair market value of the property has thereby been reduced.

1336
1337
1338
1339

(d) Crops or improvements that are first placed upon the
property after the date of valuation shall be excluded from
consideration in determining the amount of the award, except
that the award shall be adjusted to include the reasonable and
necessary cost of providing (1) improvements required by law,
and (2) improvements, other than ordinary and routine
maintenance, made for the primary purpose of protecting persons

1340
1341
1342
1343
1344
1345
1346
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347 and property from a risk of injury caused by the condition of a
348 damaged or partially completed structure, or for the purpose of
349 protecting partially installed machinery or equipment from
350 damage, deterioration, or vandalism.
351 Section 1011. Improvements Partially Located on Land Not
.352 Taken.
353 If a compensable improvement is located in part upon the
354 property sought to be taken and in part on property not sought to
355 be taken, the court, upon motion by either party and upon a

1356 determination that justice so requires, may direct the plaintiff to
1357 acquire the entire improvement, including that portion of it
1358 located upon the property not sought to be taken, together with
1359 any easement or other interest reasonably necessary for use of the
1360 improvement or for the purpose of its demolition, removal, or
1361 relocation.
1362 Section 1012. Compensation for Divided Interests.
1363 The amount of compensation for the taking of property in
1364 which divided interests exist is based upon the fair market value
1365 of the property considered as a whole, giving appropriate
1366 consideration to the effect upon market value of the terms and
1367 circumstances under which the separate interests are held.
1368 Section 1013. Taking of Leasehold Interest.
1369 (a) If all or part of the property taken includes a leasehold
1370 interest, the effect of the condemnation action upon the rights
1371 and obligations of the parties to the lease is governed (1) by the
1372 provisions of the lease, and (2) in the absence of applicable
1373 provisions in the lease, by this section.
1374 (b) If there is a partial taking and the part of the property
1375 taken includes a leasehold interest that extends to the remainder,
1376 the court may determine that (1) the lease terminates as to the
1377 part of the property taken but remains in force as to the
1378 remainder, in which case the rent reserved in the lease is
1379 extinguished to the extent it is affected by the taking; or (2) the
1380 lease terminates as to both the part taken and the remainder; if
1381 the part taken is essential to the purposes of the lease or the
1382 remainder is no longer suitable for the purpose of the lease.
1383 (c) The termination of partial termination of a lease under this
1384 section shall occur at the earlier of (1) the date on which, under an
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1385 order of the court, the plaintiff is permitted to take possession of
the property, or (2) the date on which title to the property is
transferred to the plaintiff.

1386
1387
1388 (d) This section does not affect or impair a lessee’s right to

compensation if his leasehold interest is taken in whole or in part.1389
1390 Section 1014. Acquisition of Property Subject to Lien.

Notwithstanding the provisions of an agreement, if any,
relating to a lien encumbering the property;

1391
1392

(1) if there is a partial taking, the lienholder may share in the
amount of compensation awarded only to the extent determined
by the court to be necessary to prevent an impairment of his
security, and the lien shall continue upon the part of the property
not taken as security for the unpaid portion of the indebtedness
until it is paid; and

1393
1394
1395
1396
1397
1398

(2) neither the plaintiff nor defendant is liable to the lienholder
for any penalty for prepayment of the debt secured by the lien,
and the amount awarded by the judgment to the lienholder shall
not include any penalty therefor.

1399
1400
1401
1402

Section 1015. Property Subject to Life Tenancy.1403
If the property taken is subject to a life tenancy, the court may

include in the judgment a requirement that:
1404
1405

(1) the award be apportioned and distributed on the basis of
the respective values of the interests of the life tenant and
remainderman;

1406
1407
1408

(2) the compensation be used to purchase comparable
property to be held subject to the life tenancy;

1409
1410

(3) the compensation be held in trust and administered subject
to the terms of the instrument that created the life tenancy; or

1411
1412

(4) any other equitable arrangement be carried out.1413
Section 1016. Loss of Goodwill.1414
(a) In addition to fair market value determined under Section

1004, the owner of a business conducted on the property taken, or
on the remainder if there is a partial taking., shall be compensated
for loss of goodwill only if the owner proves that the loss (I) is
caused by the taking of the property or the injury to the
remainder, (2) cannot reasonably be prevented by a relocation of
the business or by taking steps and adopting procedures that a
reasonably prudent person would take and adopt in preserving

1415
1416
1417
1418
1419
1420
1421
1422
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1423 the goodwill; (3) will not be included in relocation payments
1424 under Article XIV, and (4) will not be duplicated in the
1425 compensation awarded to the owner.
1426 (b) Within the meaning of this section, “goodwill” consists of
1427 the benefits that accrue to a business as a result of its location,
1428 reputation for dependability, skill, or quality, and any other
1429 circumstances resulting in probable retention of old or acquisi-
-1430 tion of new patronage.

1431

1432

1433 Sec.
1434 1101. Scope of Article.
1435 1102. View of Property Taken.
14361436 1103. Opinion Evidence Competent to Prove Value.
1437 1104. Supporting Evidence.
1438 1105. Evidence Relating to Remainder Value in Partial
1439 Taking.
1440 1106. Matters upon Which Opinion Testimony May Be
1441 Based.
1442 1107. Sales of Subject Property.
1443 1108. Comparable Sales.
1444 1109. Leases.
1445 1110. Capitalization of Rental Income.

1111. Reproduction or Replacement Cost.
1112. Conditions in General Vicinity.

1446
1447

1113. Matter upon Which Opinion May Not Be Based.1448
1449 Section 1101. Scope of Article.
1450 (a) Actions under this Code are governed by the rules of
1451 evidence applicable in other civil actions and as supplemented by
1452 this Article.
1453 (b) This Article does not create or diminish any right to
1454 compensation or damages, and does not affect the meaning of
1455 “just compensation” under the law of this State.
1456 Section 1102. View of the Property Taken.

ARTICLE XI

EVIDENCE IN CONDEMNATION ACTIONS
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(a) Upon motion of a party or its own motion, the court may
direct the jury to be placed in charge of an officer of the court and
taken personally to view the property sought to be taken. Upon
like motion, if the case is tried before the court without a jury, the
judge presiding at the trial may view the property. The court may
prescribe additional terms and conditions consistent with this
section.

1457
1458
1459
1460
1461
1462
1463

(b) During a view of the property by the jury, the judge
presiding at the trial shall be present and supervise the
proceedings. The parties, their attorneys, engineers, and other
representatives may be present during a view by the juryor judge.

1464
1465
1466
1467

(c) If a view is taken by a jury, only the judge presiding at the
trial or a person designated by the court may make to the jury
during the view a statement relating to the subject matter of the
action.

1468
1469
1470
1471
1472 (d) The physical characteristics of the property and of

surrounding property, and any other matters observed during a
view, may be considered by the trier of fact solely for the purpose
of understanding and weighing the valuation evidence received at
the trial, and do not constitute independent evidence on the issue
of the amount of compensation.

1473
1474
1475
1476
1477
1478 Section 1103. Opinion Evidence Competent to Prove Value.
1479 (a) Upon proper foundation, opinion evidence as to the value

of property may be given in evidence only by one or more of the
following persons:

1480
1481
1482 (1) a witness qualified by knowedge, skill, experience, training,

or education to express an opinion as to the value of the property;1483
1484 (2) an owner of the property; or
1485 (3) a shareholder, officer, or regular employee designated to

testify on behalf of an owner of the property, if the owner is not a
natural person.

1486
1487
1488 (b) This section does not preclude the admissibility of other

evidence explaining and enabling the trier of fact to understand
and weigh opinion testimony given under Subsection (a).

1489
1490
1491 [(c) The court, for good cause, and in the interest of expediting

the trial, may limit the number of witnesses permitted to give
testimony for any party in the form of an opinion with respect to
the issue of the amount of compensation.]

1492
1493
1494
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1495 Section 1104. Supporting Evidence.
1496 For the purpose of supporting an opinion as to the value of
1497 property, evidence may be received relating but not limited to the
1498 following factors:
1499 (1) extent of loss of property and improvements;
1500 (2) present use of the property, and the highest and best use for
1501 which it is reasonably suitable and available in the reasonably
1502 foreseeable future;
1503 (3) extent of loss of a legal nonconforming use
1504 (4) extent of damage to crops; and
1505 (3) existing zoning or other restrictions upon use, and the
] 506 reasonable probability of a change in those restrictions.
1507 Section 1105. Evidence Relating to Remainder Value in
1508 Par Oal Taking.
1509 (a) For the purpose of supporting an opinion as to the value of
1510 a remainder after a partial taking, evidence may be received
15U relating but not limiting to the following factors:
1512 (1) extent of increase or decrease in the productivity and
1513 convenience of use of the remainder reasonably attributable to

1514 the taking;
1515 (2) extent of improvement in or impairment of access to the
1516 public highways from the remainder upon completion of the
1517 project;
1518 (3) extent of benefit or detriment caused by the project due to a
1519 change in the grade of a right of way abutting the remainder;
1520 (4) extent of enhancement or loss of appearance, view, or light
1521 and air as a consequence of the project;
1522 (5) extent of benefit or damage resulting from severance of
1523 land or improvements;
1524 (6) extent of benefit or damage resulting from the distance or
1525 proximity of the remainder, or improvements on the remainder,
1526 t 0 project in view of its character and probable use, including
1527 any increase or decrease in noise, fumes, vibration or other
1528 environmental degradation; and
1529 (7) cost fencing not provided by the plaintiffand reasonably
1530 neces sary to separate the land taken from the remainder.
1531 (b) If there is a partial taking of property, evidence may be
1532 received as to the value of the part taken considered as part of the
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1533 whole, based on its contribution to the value of the whole, oras to
its value considered independent of the whole.1534

1535 Section 1106. Matters upon Which Opinion Testimony May
Be Used.1536

1537 As the basis for an opinion as to value, a valuation witness
qualified under Section 1103 (a) may consider any nonconjectural
matters ordinarily relied upon by experts in forming opinions as
to the fair market value of property, whether or not they are
admissible in evidence.

1538
1539
1540
1541
1542 Section 1107. Sales of Subject Property.
1543 As a basis for an opinion as to value, a valuation witness

qualified under Section 1103 (a) may consider the price and other
circumstances of any good faith sale or contract to sell all or part
of the property sought to be taken, or all or part of any remainder
that will be left after a partial taking of the property, whether the
sale or contract was entered into before or after the valuation
date.

1544
1545
1546
1547
1548
1549

Section 1108. Comparable Sales.1550
As a basis for an opinion as to value, a valuation witness

qualified under Section 1103 (a) may consider the price and other
terms and circumstances of any good faith sale or contract to sell
and purchase comparable property. A sale or contract is
comparable within the meaning of this section if it was made
within a reasonable time before or after the valuation date and
the property is sufficiently similar in the relevant market, with
respect to situation, usability, improvements, and other
characteristics, to warrant a reasonable belief that it is
comparable to the property being valued.

1551
1552
1553
1554
1555
1556
1557
1558
1559
1560
1561

As a basis for an opinion as to value, a valuation wdtness
qualified under Section 1103 (a) may consider the terms and
circumstances of any lease made in good faith that included all or
part of the property being valued or of comparable property
whether the lease was made before or after the valuation date.

1562
1563
1564
1565
1566

Section 1110. Capitalization of Rental Income.1567
As a basis for an opinion as to value, a valuation witness

qualified under Section 1103 (a) may consider the actual or
reasonable net rental income attributable to the property when

1568
1569
1570

Section 1109. Leases.
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used for its highest and best use, capitalized at a fair and
reasonable interest rate.

1571
1572
1573 Section 111 I. Reproduction or Replacement Cost.

As a basis for an opinion as to value, a valuation witness
qualified under Section 1103 (a) may consider the cost of
reproducing or replacing existing improvements on the property
sought to be taken which enhance its value for its highest and best
use, less any depreciation resulting from physical deterioration or
from functional or economic obsolescence.

1574
1575
1576
1577
1578
1579

Section 1112. Conditions in Genera! Vicinity.1580
As a basis for an opinion as to value, a valuation witness

qualified under Section 1103 (a) may consider the nature,
condition, and use of properties in the general vicinity of the
property being valued.

1581
1582
1583
1584

Section 1113. Matter upon Which Opinion May Not Be
Based.

1585
1586
1587 Notwithstanding the provisions of Sections 1103 to 1112, the

following factors are not admissible as a basis for an opinion as to
the value of property:

1588
1589
1590 (I) the price or other terms and circumstances of an

acquisition of comparable property, where that property was or
could have been acquired in that transaction under the power of
eminent domain;

1591
1592
1593
1594 (2) the price at which property was optioned, offered, or listed

for purchase, sale or lease;1595
1596 (3) the assessed value of property for purposes of taxation;
1597 (4) an opinion as to the value of property other than the

property being valued;1598
1599 (5) the terms and circumstances of a trade or exchange of

property, and1600
(6) except as provided in Section 1104(5), the influence upon

the value of the property being valued of an exercise of the police
power or of other noncompensable damage.

1601
1602
1603

1604 ARTICLE XII

1605 JUDGMENT AND POSTJUDGMENT PROCEDURE
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1606 Sec.
1201. Contents of Judgment.1607

1608 1202. Interest on Compensation Awarded.
1203. Interest on Judgment.1609
1204. Adjustment of Taxes.
1205. Recoverable Costs.

1610
1611
1612 1206. Crediting Amounts Paid or Withdrawn from

Deposited Funds.1613
1614 1207. Performance of Work to Reduce Amount of
1615 A ward.

1208. Payment of Judgment by Plaintiff.
1209. Order Transferring Title.

1616
1617

1210. Effect of Failure to Pay Judgment.1618
1211. Payment after Judgment from Funds Deposited

with Court.
1619
1620

1212. Order for Possession after Judgment.
Section 1201. Contents of Judgment.

1621
1622

(a) The judgment may, and in the case of a partial taking shall,
describe the proposed project in relation to the property taken,
and shall:

1623
1624
1625

(1) describe the property condemned and declare the right of
the plaintiff to take it by eminent domain;

1626
1627

(2) recite the verdict or decision and declare that title to the
property will be transferred to the plaintiff after the plaintiff has
paid to the defendant, or to the court for the benefit of the
defendant, the amount of compensation awarded and any
additional amounts allowed;

1628
1629
1630
1631
1632

(3) describe the interest of each defendant in the property
condemned, and state the amount of the award to which each
defendant is entitled; and

1633
1634
1635

(4) determine all other questions arising from the taking,
including questions relating to taxes, encumbrances, liens,
rentals, insurance, or other charges.

1636
1637
1638

(b) If the court determines that any issue under paragraph (3)
or (4) of subsection (a) cannot be tried expeditiously and that no
party will be prejudiced by reserving it for later determination,
the court may enter a preliminary judgment that includes the
recitals required by paragraphs (1) and (2) of subsection (a),

1639
1640
1641
1642
1643
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1644 directs the plaintiff to deposit in court the amount of
1645 compensation awarded, and describes any issue reserved. A
1646 preliminary judgment so entered is appealable as to all matters
1647 and issues actually determined therein and not reserved. A
1648 supplementary judgment of apportionment determining any
1649 reserved issue shall be entered after that issue has been resolved.
1650 Section 1202. Interest on Compensation Awarded.
1651 (a) Except as provided in subsection (b), the judgment shall
1652 include interest at the [legal] rate [of % per year] upon the
1653 unpaid portion of the compensation awarded. The interest shall
1654 (1) commence to accrue upon the earlier of the date of valuation
1655 or date on which the plaintiff takes physical possession of the
1656 defendant’s property, and (2) be calculated to the earlier of the
1657 date of payment or date of [entry] [filing] of the judgment.
1658 (b) The judgment may not include interest upon the amount
1659 represented by funds deposited by the plaintiff for the period after
1660 the date on which the deposited funds were available for
1661 withdrawal by the defendant.
1662 Section 1203. Interest on Judgment.
1663 The unpaid portion of the amount awarded by the judgment
1664 shall bear interest at the [legal] rate [of % per year] computed
1665 from the date of [entry] [filing] of the judgment to the date of
1666 payment. “Judgment,” within the meaning of this section, means
1667 a judgment under Section 1201 (a) or a preliminary judgment
1668 ur»der Section 1201 (b).
1669 Section 1204. Adjustment of Taxes.
1670 (a) The judgment shall require the plaintiff to pay to the
1671 defendant, in addition to any other amount awarded, the
1672 prorated portion of taxes paid by the defendant to any public
1673 agency properly allocable to the tax period following the earlier
1674 of (1) the date upon which the plaintiff took possession of the
1675 property condemned, or (2) the date of [entry] [filing] of the
1676 judgment.
1677 (b) If the current taxes payable on the property being
1678 condemned have not been paid before [entry] [filing] of the
1679 judgment, the court shall deduct from the award in favor of the
1680 defendant the prorated portion of the unpaid taxes properly
1681 allocable to the part of the tax period preceding the earlier of (1)
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1682 the date upon which the plaintiff took possession of the property
condemned, or (2) the date of [entry] [filing] of the judgment, and
shall order the amount so deducted to be paid to the appropriate
taxing authority.

1683
1684
1685
1686 (c) After the earlier of (1) the date upon which the plaintiff

took possession of the property condemned, or (2) the date of
[entry] [filing] of the judgment, neither the defendant nor any
property of the defendant not taken in the action is liable for
payment of taxes upon, and the plaintiff is exclusively liable to
the appropriate taxing authorities for all unpaid taxes relating to,
the property taken, subject to any exemption, cancellation, or
rebate provided by law.

1687
1688
1689
1690
1691
1692
1693

(d) The adjustment of taxes required by this section shall be
determined by the court. Upon motion of a party or its own
motion, the court may give reasonable notice to the appropriate
taxing authorities and an opportunity for them to be heard with
respect to the adjustment of the taxes. If the notice and
opportunity to be heard are given, the court’s determination is
conclusive as to the respective tax liabilities of the plaintiff and
defendant.

1694
1695
1696
1697
1698
1699
1700
1701

(e) The term “taxes,” as used in this section, includes ad
valorem property taxes, ad valorem special assessment taxes, and
water, sewer, or other service charges which are collected together
with, or in substantially the same manner as, ad valorem taxes. It
does not refer to special assessments upon benefited property that
are secured by a specific lien on that property.

1702
1703
1704
1705
1706
1707

Section 1205. Recoverable Costs.1708
(a) If the judgment determines that the plaintiff has the right to

take all or part of the defendant’s property, the costs incurred by
the defendant shall be claimed, taxed, and allowed to the
defendant by the same procedure as in other civil actions, except
as otherwise provided in this section.

1709
1710
1711
1712
1713

(b) If the amount of compensation awarded to the defendant by
the judgment, exclusive of interest and costs, is equal to or greater
than the amount specified in the last offer of settlement made by
the defendant under Section 708, the court shall allow the

1714
1715
1716
1717
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1718 defendant his costs under subsection (a) and in addition his
1719 litigation expenses in an amount not exceeding the greater of
1720 [ ] dollars of [2s] percent of the amount by which the
1721 compensation awarded exceeds the amount of the plaintiffs last
1722 offer of settlement made under Section 203 or 708.
1723 (c) If the amount of compensation awarded to the defendant by
1724 the judgment, exclusive of interest and costs, is equal to or less
1725 than the amount specified in the last offer of settlement made by
1726 the plaintiff under Section 708, the defendant shall not be entitled
1727 to his costs incurred after the date of service of the offer.
1728 Section 1206. Crediting Amounts Paid or Withdrawn from
1729 Deposited Funds.
1730 (a) The judgment shall credit against the total amount awarded
1731 to the defendant any payments made before the date of [entry]
1732 [filing] of the judgment by plaintiff to the defendant as
1733 compensation for the property taken, plus any funds which the
1734 defendant withdrew from money deposited by the plaintiff.
1735 (b) If the amount to be credited against the award under
1736 subsection (a) exceeds the total amount awarded, the judgment
1737 shall require the defendant to pay the excess to the plaintiff or
1738 other person entitled thereto.
1739 Section 1207. Performance of Work to Reduce Amount of
1740 Award.
1741 (a) If the court finds that the plaintiff and defendant have
1742 entered into an agreement under which the plaintiff has
1743 completed, or has undertaken to perform, described work, or ifa
1744 pretrial order required the performance of work by the plaintiff,
1745 the court may include in the judgment a determination that the
1746 plaintiff has satisfied, or may satisfy, the judgment in whole or in
1747 part by performing the work as described.
1748 (6) The provisions included in the judgment under subsection
1749 (a) shall describe or incorporate the terms and conditions of the
1750 agreement or pretrial order, and to the extent the agreement or
1751 order fails to provide therefor shall include requirements relating
1752 to:
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1753 (1) the location and nature of the work and the time for its
commencement and completion; and1754

1755 (2) the amount of compensation awarded which is or will be
satisfied by performance of the work by the plaintiff, rather than
by payment in money together with any proper adjustments in the
amount of interest allowable on the amount awarded.

1756
1757
1758

(c) For good cause, the court may require the plaintiff to
deposit funds with the court, or to execute and file with the clerk
a bond with sureties approved by the court, in an amount not less
than the estimated cost of the work, to guarantee its faithful and
timely performance; and the court may impose other reasonable
terms and conditions including a reservation of continuing
jurisdiction to assure that the work will be properly performed in
accordance with the judgment.

1759
1760
1761
1762
1763
1764
1765
1766

Section 1208. Payment of Judgment by Plaintiff.1767
(a) Within [3o] days after [entry] [filing] of the judgment, or

within [lo] days after the judgment has become final, whichever is
later, the plaintiff shall pay the full amount required by the
judgment after crediting all amounts withdrawn by the defendant
after judgment from funds on deposit. The court for good cause
may extend the time within which payment must be made for an
additional period not exceeding [9o] days.

1768
1769
1770
1771
1772
1773
1774

(b) Payment may be made by the plaintiff by paying money
personally to the defendant, or to the legal representative of the
defendant, taking a receipt therefor and filing a copy with the
court; or by depositing the amount of the award with the court
for the defendant. By making a deposit under this section, the
plaintiff does not waive its right to review.

1775
1776
1777
1778
1779
1780

(c) Within [ten] days after a deposit of the award under
subsection (b), the plaintiff shall give written notice thereof to
each defendant for whom a disclaimer is not on file and who has
not received personal payment in full. If the plaintiff fails to give
the prescribed notice to a defendant entitled thereto, interest shall
be added to that defendant’s undistributed share of any funds on
deposit with the court for the purpose of payment, at the [legal]
rate [of % per year], from the date of deposit of the award
under subsection (b) to the date on which the written notice is
served, or to the date on which the defendant actually receives

1781
1782
1783
1784
1785
1786
1787
1788
1789
1790
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791 from the clerk of court the amount to which he is entitled under
792 the judgment, whichever is earlier. The court may make any
793 proper orders reasonably necessary to enforce the plaintiffs
794 obligation to pay interest as provided in this subsection.
795 Section 1209. Order Transferring Title.
796 (a) Upon proof that the plaintiff has fully satisfied the
797 judgment, the court shall make an order transferring to and
798 vesting in the plaintiff the title to property taken.
799 (b) The transfer order shall:
800 (1) describe the property taken, recite or incorporate by

aBOl reference the provisions of the judgment, and set forth the court’s
1802 determination that it has been satisfied; and
1803 (2) declare that title to the defendant’s property as described
1804 therein is transferred to and vested in the plaintiff upon the
1805 effective date of the order.
1806 (c) The party obtaining the transfer order shall promptly serve
1807 a copy of the order upon each party [and may file a copy for
1908 record in the place and manner provided by law for the
1809 recordation or registration of deeds and conveyances.
1810 Section 1210. Effect of Failure to Pay Judgment.
1811 (a) If the plaintiff fails to make full payment of the judgment,
1812 or of the full amount awarded for any separate item or parcel of
1813 property described therein, within the time allowed under Section
1814 1208, the defendant:
1815 (1) may treat the failure to make payment as an abandonment
1816 of the condemnation action with respect to the property for which
1817 payment has not been made, and may move to vacate the
1818 judgment and for a dismissal under Section 1301; or
1819 (2) may apply to the court for enforcement of the judgment by
1820 an Y appropriate enforcement process authorized by law,
1821 [including levy of execution, foreclosure of a vendor’s lien on the
1822 property taken, or issuance of a mandatory injunction or writ of
1823 rnandamus to compel payment].
1824 O’) 1° determining questions arising under subsection (a), the
1825 court ma Y rnake appropriate orders to adjust the rights of the
1826 P art'es > including orders with respect to the possession and use of
1827 t *le proPerty and the performance of any work thereon, and may
1828 award damages, interest, and costs to the defendant as justice
]829 requires.
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1830 Section 1211. Payment after Judgmentfrom Funds Deposited
1831 wnh Court.
1832 ( a) After the [entry] [filing] of the judgment, stating the amount
1833 0f the award to which a defendant is entitled, and subject to the
1834 limitations of this section, that defendant may apply to the court
1835 for payment to him of the amount to which he is entitled under
1836 the judgment from funds deposited with the court by the plaintiff,
1837 whether the deposit was made before or after judgment, and
1838 whether or not the judgment has been appealed or a motion for
1839 new trial or to vacate or set aside the judgment has been made.
1840 (b) The court shall direct that payment be made for the
1841 defendant of the amount to which he is entitled under the
1842 judgment, less any amount previously paid to him as shown by
1843 receipts filed with the court, upon the filing by the defendant ofa
1844 receipt. Acceptance by the defendant of the money waives all the
1845 defendant’s objections and defenses in the action except his claim
1846 to greater compensation.
1847 (c) For good cause shown, the court may permit payment
1848 under this section before the date on which the judgment is final
1849 upon condition that the defendant provide security for the
1850 repayment of any amount received by him which exceeds the
1851 amount to which he is finally determined to be entitled
1852 (d) A defendant who receives money under this section in
1853 excess of the amount to which he is finally determined to be
1854 entitled shall repay the excess to the plaintiff, or to any other
1855 party entitled thereto, without interest.
1856 (e) If the defendant fails to pay any amount required by the
1857 judgment within [3o] days after the judgment becomes final, the
1858 court on motion may enforce payment out of the security, ifany,
1859 provided under subsection (c), or issue any appropriate process,
1860 Section 1212. Order for Possession after Judgment.
1861 (a ) At any time after judgment, the plaintiff may apply to the
1862 court for an order of possession. The application may be granted
1863 whether or not the judgment has been appealed or a motion for
1864 new trial or to vacate or set aside the judgment has been made,
1865 (b) The court shall authorize the plaintiff to take possession of
1866 the property if:
1867 (') the judgment determines that the plaintiff is entitled to take
1868 the property; and
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1869 (2) the plaintiff has paid the full amount required by the
1870 judgment in the manner provided by Section 1208(b).
1871 (c) The court shall specify the date after which the plaintiff is
1872 authorized to take possession of the property. Unless the
1873 defendant consents in writing to an earlier date, possession may
1874 not be taken earlier than [ten] days after the date on which the
1875 order is served or 90 days after notice to terminate occupancy was
1876 given under Section 205 if that section is applicable, whichever is
1877 later. The court may enforce the order for possession by an
1878 appropriate writ or proceeding, including contempt.
1879 (d) The plaintiff does not abandon or waive the right to appeal
1880 from the judgment, move for a new trial, or vacate or set aside the
1881 judgment, by making application for or taking possession under
1882 this section.

1883 ARTICLE XIII
!884 DISMISSAL AND ABANDONMENT
1885 1301. Involuntary Dismissal.
1886 1302. Voluntary Dismissal.
1887 1303. Award of Litigation1303. Award of Litigation Expenses.
1888 1304. Restitution of Property and Damages.
1889 Section 1301. Involuntary Dismissal.
1890 On motion of the defendant, the court shall dismiss the action
1891 in whole or in part, as justice requires, if:
1892 (1) upon sustaining a preliminary objection to the plaintiffs
1893 complaint, the court determines that a dismissal is required;
1894 (2) the plaintiff, by amending the complaint, so changes the
1895 extent, scope, or nature of the property sought to be taken that a
1896 dismissal of the action is required as to the superseded portion of
1897 the original action;
1898 (3) the plaintiff has unjustifiably failed to exercise reasonable
1899 diligence in prosecuting the action;
1900 (4) the plaintiff has unjustifiably failed to exercise reasonable
1901 diligence in prosecuting the action;
1902 (4) the plaintiff has failed or refused to comply with an order
1903 for deposit made under Section 601 or an order to increase the
1904 amount on deposit made under Section 603 (c); or
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1905 (5) the plaintiff has failed to pay the full amount required by
the judgment within the time allowed.1906

1907 Section 1302. Voluntary Dismissal.
1908 (a) The court may dismiss the action in whole or in part upon

motion of the plaintiff at any time prior to payment of the
judgment. In its order of dismissal, the court may impose any
conditions that are just and equitable, including a requirement of
restitution of property or money.

1909
1910
1911
1912
1913 (b) The plaintiffs motion to dismiss the action may be denied

if the court determines, after noticed hearing, that because of the
condemnation action the defendant has substantially changed his
position to his detriment.

1914
1915
1916
1917 Section 1303. Award of Litigation Expenses.
1918 (a) The court shall award the defendant his litigation expenses,

in addition to any other amounts authorized by law, if the action
is wholly or partly dismissed for any reason.

1919
1920
1921 (b) If the scope of the property to be taken is reduced as the

result of (1) a partial dismissal, (2) a dismissal of one or more
plaintiffs, or (3) a final judgment determining that the plaintiff
cannot take part of the property originally sought to be taken,
the court shall award the defendant the portion of his ligitation
expenses attributable to the property within the scope of the
reduction.

1922
1923
1924
1925
1926
1927

(c) Costs and litigation expenses authorized by this section
may be claimed, taxed, and awarded under the same procedures
that apply to costs in other civil actions.

1928
1929
1930
1931 Section 1304. Restitution of Property and Damages.

If the action is dismissed for any reason, and the defendant has
vacated the property under an order of possession or in
reasonable contemplation of its taking by the plaintiff, the court,
upon demand of the defendant, shall order the plaintiff to (1)
deliver possession of the property to the defendant or other
person entitled thereto, and (2) pay damages to the defendant as
justice requires, including damages for any injury to or
impairment of the value of the property not within the reasonable
control of the defendant.

1932
1933
1934
1935
1936
1937
1938
1939
1940
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941
942

943 Sec.
1401. Declaration of Policy.
1402. Definitions.

944
945

1403. Moving and Related Expenses.
1404. Replacement Housing for Homeowners.

946
1947

1405. Replacement Housing for Tenants and Certain Others.
1406. Relocation Assistance Advisory Program.

948
i 949

1407. Replacement Housing Prerequisite to Requiring Person
to Move.

950
1951

1408. Implementing Regulations.
1409. Fund Availability.

1952
1953

1410. Administration.1954
1411. Payments Not Income or Resources.
1412. Review of Application of Aggrieved Person.

.1955
1956

Section 1401. Declaration of Policy.1957
(a) The purpose of this Article is to establish a uniform policy

for the fair and equitable treatment of persons displaced by public
and private condemnors in order that they will not suffer
disproportionate injuries as a result of programs designed for the
benefit of the public as a whole. All costs under this Article are
part of the costs and expenses of the project or improvement
which caused the displacement.

1958
1959
1960
1961
1962
1963
1964

(b) If, as a condition of the eligibility of a condemnor for
federal assistance of any kind, payments are required by federal
law in amounts greater than or under circumstances not
authorized by this Article, the condemnor shall comply with the
requirements of federal law instead of this Article.

1965
1966
1967

1968
1969

Section 1402. Definitions.
As used in this Article:

1970
1971

(1) “Displaced person” means a person who moved from real
property, or who moves his personal property from real property:

1972
973

(i) as a result of the acquisition of the real property in whole or
in part by a condemnor;

974
975

(ii) as a result of a written order by the acquiring condemnor to
vacate the real property for a program or project undertaken by
it; or

976
977
978

ARTICLE XIV
RELOCATION ASSISTANCE
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*979 (iii) solely for the purposes of Sections 1403(a) and (b) and
*9BO Section 1406, as a result of the acquisition of, or as the result of
*9Bl the written order of the acquiring condemnor to vacate other real
1982 property, on which the person conducts a business or farm
1983 operation, for the program or project.
1984 (2) “Business” means any lawful activity, except a farm
1985 operation, conducted primarily:
1986 (i) for the purchase, sale, exchange, lease, or rental of personal
1987 and real property, and for the manufacture, processing, or
1988 marketing of products, commodities, or any other personal
1989 property;
1990 (ii) for providing services to the public;
1991 (iii) by a nonprofit organization; or
1992 (iv) solely for the purposes of Section 1403(a) for assisting in
1993 the purchase, sale, resale, manufacture, processing, or marketing
1994 of products, commodities, personal property, or services by the
1995 erection and maintenance of an outdoor advertising display,
1996 whether or not such display is located on the premises on which
1997 any of above activities are conducted.
1998 (3) “Mortgage” includes any form of lien or security interest
1999 given to secure advances on or the unpaid purchase price of, real
2000 property, together with the credit instruments, if any, secured
2001 thereby.
2003 Section 1403. Moving and Related Expenses.
2004 (a) Whenever the acquisition of real property for public use by
2005 a condemnor results in the displacement of any person, the
2006 condemnor shall pay the displaced person as part of the cost
2007 acquisition;
2008 (*) his actual reasonable expenses in moving himself, his
2009 family, business, farm operation, or other personal property to a
2010 new location, not exceeding the cost of moving a reasonable
2011 distance:
2012 (2) his actual direct losses of tangible personal property as a
2013 result of moving or discontinuing a business or farm operation,
2014 not exceeding an amount equal to the reasonable expenses that
2015 would have been required to relocate the property within a

2016 reasonable distance; and
2017 (3) his actual reasonable expenses in searching for a replace-
-2018 ment business or farm.
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2019 (b) The condemnor shall pay to a displaced person eligible for
payments under subsection (a), who moves from a dwelling and
who elects to accept the payments authorized by this subsection
in lieu of the payments authorized by subsection (a), a reasonable
moving expense allowance, but not more than $3OO, and in
addition a dislocation allowance of $2OO.

2020
2021
2022
2023
2024
2025 (c) The condemnor shall pay to a displaced person eligible for

payments under subsection (a), who moves or discontinues his
business or farm operation and who elects to accept the payment
authorized by this subsection in lieu of the payment authorized by
subsection (a), a fixed relocation payment in an amount equal to
the average annual net earnings of the business or farm operation,
but the payment shall be not less than $2,500 nor more than
$lO,OOO. [ln the case of a business, payment shall be made under
this subsection only if the business (1) cannot be relocated
without a substantial loss of patronage, and (2) is not a part of a
commercial enterprise having at least one other establishment not
being acquired which is engaged in the same or similar business.]
For purposes of this subsection, “average annual net earnings”
means one-half of any net earnings of the business or farm
operation, before federal, state, and local income taxes, during
the two taxable years immediately preceding the taxable year in
which the business or farm operation moves from the real
property being acquired or during any other more equitable
period for establishing earnings, including any compensation
paid by the business or farm operation to the owner, his spouse,
or his dependents during the two-year or other period.

2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042
2043
2044
2045

Section 1404. Replacement Housing for Homeowners.2046
(a) In addition to payments required by Section 1403, the

condemnor shall pay an amount not exceeding $15,000 to any
person displaced from a dwelling actually owned and occupied by
him for not less than 180 days before the initiation of negotiations
for acquisition of the property.

2047
2048
2049
2050
2051

(b) The additional payment required by subsection (a) shall
include the following elements:

2052
2053

(I) the amount, if any, which when added to the acquisition
cost of the dwelling acquired, equals the reasonable cost of a
comparable replacement dwelling that is a decent, safe, and

2054
2055
2056
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2057 sanitary dwelling adequate to accommodate the displaced person,
2058 reasonably accessible to public services and places of employment
2059 aruj available on the private market;
2060 (2) the amount, if any, that will compensate the displaced
2061 owner for any increased interest costs he is required to pay for
2062 financing the acquisition of a comparable replacement dwelling.
2063 jhis amount shall be paid only if the dwelling acquired was
2064 encumbered by a mortgage which was a valid lien on the dwelling
2065 for not less than 180 days before initiation of megotiations for
2066 acquisition of the dwelling. The amount shall be equal to the
2067 excess in the aggregate interest and other debt service costs of that
2068 amount of the principal of the mortgage on the replacement
2069 dwelling which is equal to the unpaid balance of the mortgage on
2070 the acquired dwelling, reduced to discounted present value. The
2071 discount rate shall be the prevailing interest rate paid on savings
2072 deposits by commercial banks in the community in which the
2073 replacement dwelling is located; and
2074 (3) reasonable expenses incurred by the displaced person for
2075 evidence of title, recording fees, and other closing costs incident
2076 to the purchase of the replacement dwelling, but not including
2077 prepaid expenses.
2078 (c) The additional payment authorized by this section shall be
2079 made only to a displaced owner who purchases or enters into a
2080 contract for rehabilitation or construction of a decent, safe, and
2081 sanitary replacement dwelling which is to be occupied not later
2082 than the end of the one year period beginning on the date on
2083 which he receives final payment of the award or proceeds of the
2084 acquired dwelling, or on the date on which he moves from the
2085 acquired dwelling, whichever is later.
2086 Section 1405. Replacement Housing for Tenants and Certain
2087 Others.
2088 (a) 1° addition to payments required by Section 1403, the
2089 condemnor, as part of the costs of acquisition of real property
2090 improved with a dwelling, shall make a payment to or for any
2091 displaced person not eligible to receive a payment under Section
2092 1404 who is displaced from any dwelling which was actually and
2093 lawfully occupied by the displaced person for not less than 90
2094 days before the initiation of negotiations for acquisition of the
2095 property.



HOUSE -No. 18061978] 57

2096 (b) The payment shall be either:
9097 (1) the additional amount, in excess of his current rent,

2098 reasonably necessary to enable the displaced person to lease or

2099 rent, for a period not to exceed four years, a decent, safe and
2100 sanitary dwelling adequate to accommodate him in areas not
2101 generally less desirable in regard to public utilities and public,
2102 commercial, and farming facilities, and reasonably accessible to
2103 his place of employment, not exceeding $4,000; or

2104 (2) the amount necessary to enable the displaced person to
2105 make a down payment, including incidental expenses described in

7106 Section 1404(b) (3), on the purchase of a decent, safe, and
2107 sanitary dwelling adquate to accommodate him in areas not
2108 generally less desirable in regard to public utilities, and public,
2109 commercial and farming facilities, not exceeding $4,000, but if the
2iioamount exceeds $2,000, the displaced person must match any
2i ii amount exceeding $2,000 in making the down payment.
2112 Section 1406. Relocation Assistance Advisory Program.
2113 (a) A condemnor shall provide a relocation assistance advisory
2114program to aid any person, business, or farm operation displaced
2115 because of its acquisition of real property. If the condemnor
2116 determines that any person occupying property immediately
2117 adjacent to the real property acquired is caused substantial
2118 economic injury because of the acquisition, it may offer that
2119 person relocation assistance advisory services under the program.
2120 (b) A public entity may establish local relocation assistance
2131 offices to assist in obtaining replacement housing and other
2122 facilities for persons who find it is necessary to relocate their
2123 dwellings, businesses, or farm operations because of the
2124 acquisition of real property.
2125 ( c) Relocation assistance advisory programs shall include
2126 measures, facilities or services necessary or appropriate in order
2127 t0:
2128 (1) determine the need, if any, of displaced persons for
2129 relocation assistance;
2130 (2) provide current and continuing information on the
2131 availability, prices and rentals, of comparable decent, safe and
2132 sanitary sale and rental housing for displaced persons, and of
2133 comparable locations for displaced business or farm operations;
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2134 (3) assure, to the extent reasonably feasible, that within a
reasonable time before displacement there will be available in
areas not generally less desirable in regard to public utilities and
public and commercial facilities, and at rents or prices within the
financial means of the families and individuals displaced, decent,
safe, and sanitary dwellings, equal in number to the number of,
and available to, displaced persons who require those dwellings
and reasonably accessible to their places of employment;

2135
2136
2137
2138
2139
2140
2141

(4) assist a person displaced from his business or farm
operation in obtaining and becoming established in a suitable
replacement location;

2142
2143
2144

(5) supply information concerning federal, state and local
housing programs, disaster loan programs, and other federal,
state or local programs offering assistance to displaced persons;

2145
2146
2147

(6) provide other advisory services to displaced persons in
order to minimize hardships to them in adjusting to relocation;
and

2148
2149
2150

(7) secure, to the greatest extent practicable, the coordination
of its relocation assistance program with the project work
necessitating the displacement and with other planned or
proposed activities of public entities in the community or nearby
areas which may affect the implementation of its relocation
assistance program.

2151
2152
2153
2154
2155
2156
2157 Section 1407. Replacement Housing Prerequisite to Requiring

Person to Move.2158
No person shall be required to move from his dwelling because

of its acquisition by a condemnor, unless replacement housing, as
described in Section 1406(c) (3) is available.

2159
2160
2161

Section 1408. Implementing Regulations.2162
The State [Department of Administration] shall adopt

regulations to assure that:
2163
2164

(1) the payments and assistance authorized or required by this
Article shall be administered in a fair and reasonable manner and
as uniformly as practicable;

2165
2166
2167

(2) a displaced person who makes proper application for a
payment authorized by this Article will be paid by the condemnor
promptly after a move, or, in hardship cases, will be paid in
advance; and

2168
2169
2170
2171
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2172 (3) any person aggrieved by a determination of a public entity
2173 as to eligibility or lack of eligibility for, or as to the amount of,
2174 any relocation assistance service or payment authorized by this
2175 Article, may have his application reviewed by the [governing
2176 body or other head of the public entity] [Department of
2177 Administration],
2178 Section 1409. Fund Availability.
2179 (a) Funds appropriate or otherwise available to a condemnor
2180 for the acquisition of property for a particular program or project
2181 shall be available to, and the condemnor may, obligate an expend
2182 those funds to carry out the provisions of this Article in
2183 connection with the program or project. Expenditures under this
2184 section are costs of the program or project.
2185 (b) If comparable replacement housing is not available and the
2186 condemnor determines that the required housing cannot
2187 otherwise be made available, the condemnor may obligate and
2188 expend funds authorized for the project for which the property is
2189 being acquired to provide the housing.
2190 Section 1410. Administration.
2191 In order to prevent unnecessary expense and duplication of
2192 functions and to promote uniform and effective administration of
2193 public relocation assistance programs for displaced persons, a
2194 condemnor may contract with any public entity, individual, firm.
2195 association or corporation for relocation assistance services
2196 required by this Article, carry out its obligations under this
2197 Article by providing relocation assistance in whole or in part by
2198 its own personnel, or utilize the services of state or local housing
2199 agencies or other agencies having experience in the administra-
2200 tion or conduct of similar relcoation or housing assistance
2201 activities.
2202 Section 1411. Payments Not Income or Resources.
2203 Payments received by a displaced person under this Article
2204 shall not be considered as income or resources for the purpose of
2205 (1) detemrining the eligibility or extent of eligibility of, or the
2206 amount of aid to be given to, any person for public assistance
2207 purposes under any law of this State, or (2) applying any state [or
2208 municipal] income tax, corporation tax, or other tax law ot this
2209 State -
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2210 Section 1412. Review of Application of Aggrieved Person.
2211 After exhaustion of administrative remedies, a determination
2212 by a condemnor as to eligibility or lack of eligibility for, or as to
2213 the extent of, any relocation assistance service or payment
2214 authorized by this Article, may be reviewed by a court of
2215 competent jurisdiction and modified or set aside, if it is found to
2216 be arbitrary, unreasonable, or an abuse of discretion.

2217 ARTICLE XV
2218 ARBITRATION OF COMPENSATION
2219
2220 1501. Arbitration of Compensation Authorized.

1502. Enforceability of Agreement.2221
2222 1503. Timing of Arbitration.
2223 1504. Effect of Pending Condemnation Action.

1505. Absence of Concurrent Condemnation Action.
1506. Arbitration Procedure.

2224
2225
2226 1507. Abandonment of Acquisition.

1508. Recordation of Agreement.2227

2228 Section 1501. Arbitration of Compensation Authorized.
2229 (a) A condemnor and a condemnee or two or more

condemnees may enter into and comply with the terms of an
agreement in conformity with this Article for the arbitration of
any issue relating to the amount or the apportionment of
compensation for the taking of property.

2230
2231
2232
2233
2234 (b) An agreement to arbitrate does not constitute and shall not

be construed as a waiver of or excuse for non compliance with
any requirement of Article 11 or 111 relating to the acquisition of
property except to the extent expressly provided in the agree-
ment.

2235
2236
2237
2238
2239 Section 1502. Enforceability of Agreement.
2240 Except as specifically provided in this Article, an agreement to

arbitrate under Section 1501 has the same effect, and an
arbitration thereunder may be conducted, and the award may be
judicially confirmed, in conformity with the same procedures, as
in other arbitrations under the law of this State. To the extent
that this Article and any agreement in conformity with it are
inconsistent with any other law, this Article prevail:

2241
2242
2243
2244
2245
2246
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2247 Section 1503. Timing of Arbitration.
2248 An arbitration agreement under this Article may be made and
2249 carried into effect either before or after a condemnation action
2250 has been commenced. The agreement does not waive or restrict
2251 the right to commence and prosecute a condemnation action,
2252 including the taking of possession before judgment, except to the
2253 extent expressly provided in the agreement.
2254 Section 1504. Effect of Pending Condemnation Action.
2255 if a condemnation action has been commenced and is pending
2256 between the parties to an arbitration agreement under this
2257 Article:
2258 (1) a petition, motion, or other proceeding thereafter initiated
2259 in connection with the arbitration shall be filed in and determined
2260 by the court in the condemnation action;
2261 (2) the court in the condemnation action may stay the
2262 determination of an issue of compensation in the action until
2263 arbitration pursuant to the agreement has been concluded; and
2264 (3) the total or apportioned amounts of compensation as
2265 determined by the arbitration award and confirmed by the court
2266 shall be included in the judgment of condemnation as the amount
2267 of compensation for the property.
2268 Section 1505. Absence of Concurrent Condemnation Action.
2269 In the absence of a pending condemnation action relating to
2270 the property, a petition, motion, or other proceeding initiated in
2271 connection with arbitration pursuant to an agreement under this
2272 Article shall be filed in and determined by a court that would
2273 have both jurisdiction and proper venue of the condemnation
2274 action if it had been commenced immediately prior thereto.
2275 Unless the agreement for arbitration otherwise provides, the total
2276 or apportioned amounts of compensation as determined by the
2277 arbitration award and confirmed by the court shall be entered as
2278 a judgment with the same effect and subject to the same terms and
2279 conditions as a judgment of condemnation of the property.
2280 Section 1506. Arbitration Procedure.
2281 Unless the arbitration agreement provides otherwise, the
2282 conduct of the arbitration shall be subject to the following rules;
2283 (I) The locale for the arbitration is the county in which the
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(

2284■ subject property, or the major portion of that property, is located
(2) The law of this State relating to the criteria for ascertaining228() just compensation and damages, and the elements thereof, shall2287 be applied.2988 r r .

‘ ° (3) The arbitration tribunal shall be the judge of the relevancy2289 ancj materiality of the evidence offered, and conformity to the2290 ie ga i ru i es Gf evidence shall not be required.
2291 -pbe amoun t of compensation determined by the arbitra--2292 tion award must be within the range of the evidence presented by2293 the parties.
“294 (5) The condemnor shall pay the compensation of and all
2295 expenses and fees incurred by the arbitrators.
2296 Section 1507. Abandonment of Acquisition.
2297 Subject to the requirements of subsection (b), an arbitra-
-2298 tion under this Article may sepcify the terms and conditions, if
2299 any, under which the condemnor may abandon acquisition of the
2300 property.
2301 (b) Unless the arbitration agreement expressly waives the
2302 property owner’s right to reimbursement, in the event of
2303 abandonment of acquisition after an arbitration agreement has
2304 been entered into, he is entitled to recover from the condemnor;
2305 (1) the same litigation expenses that would be recoverable
2306 upon dismissal of an action for the acquisition of the property;
2307 and
2308 (2) all other expenses, not included in recoverable litigation
2309 expenses, reasonably and necessarily incurred by him in
2310 preparation for and in participating in the arbitration and in
231 1 judicial proceedings in connection with the arbitration, including
2312 reasonable attorney, appraisal, and engineering fees.
2313 (c) If abandonment of acquisition occurs after the rendition of
2314 an award in the arbitration proceedings, the amount of the
2315 expenses payable under this section shall be determined as an
2316 additional issue in the arbitration, unless the arbitration
2317 agreement expressly provides otherwise. If the abandonment
2318 occurs before the rendition of the award, the amount shall be
2319 determined by the court in a condemnation action, if one is
2320 commenced, or in an independent action brought against the
2321 condemnor.
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2322 Section 1508. Recordation of Agreement.
2323 (a) An agreement under this Article, or a memorandum
2324 summarizing its terms and describing the subject property, after
2325 being executed and acknowledged by the parties, may be
2326 recorded, or rerecorded, in the same manner and with the same
2327 effect as a conveyance of real property.
2328 (b) The record of the agreement or summary of agreement
2329 ceases to be notice to any person for any purpose after two years
2330 following the date of recordation or rerecordation under
2331 subsection (a).

2332
2333

2334 1601. Time of Taking Effect.
2335 1602. Application.
2336 1603. Uniformity of Application and Construction.
2331 1604. Severability.

2338 1605. Repealer.
2339 Section 1601. Time of Taking Effect.
2340 This Code shall take effect July 1, 1976.
2341 Section 1602. Application.
2342 (a) Articles I through V of this Code apply only to
2343 condemnation actions commenced on or after its effective date.
2344 (b) Articles I and Articles VI through XV of this Code apply to
2345 the fullest extent practicable to pending condemnation actions
2346 commenced before its effective date with respect to issues on
2347 which a judgment has not been entered, and with respect to.issues
2348 that are retried on or after its effective date pursuant to an order
2349 of a trial or appellate court.
2350 (c) In any condemnation action in which an appeal or a motion
2351 to modify or vacate the verdict or judgment, or to grant a new
2352 tf ial, was pending on the effective date of this Code, the law
2353 applicable before the effective date of this Code, governs the
2354 determination of the appeal or motion.
2355 Section 1603. Uniformity of Application and Construction.
2356 This Code shall be applied and construed as to effectuate its
2357 general purpose to make uniform the law with respect to the
2358 suhject of this Code among states enacting it.

ARTICLE XVI
EFFECTIVE DATE AND REPEALER
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c

c

2360 If any provision of this Code or application thereof to any
2361 person or circumstance is held invalid, the invalidity does not
2362 affect other provisions or applications of the Code that can be
2363 given effect without the invalid provision or application, and to
2364 this end the provisions of this Code are severable.
2365 Section 1605. Repealer.
2366 The following acts and all other acts and parts of acts
2367 inconsistent with this Code are hereby repealed: [Here should
2368 follow the acts to be specifically repealed, including any acts
2369 regulating the procedure for condemnation actions.]

2359 Section 1604. Severability.
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