
No. 655HOUSE
By Mr. Feeney of Boston, petition of John J. Roddy and Michael

Paul Feeney for legislation to regulate the repossession of collateral
consisting of consumer goods. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Nine.

An Act regulating the repossession of collateral consisting of

CONSUMER GOODS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section thirteen lof chapter two hundred fifty-
-2 five of the General Laws is hereby amended by deleting subsec-
-3 tion (b) thereof and inserting in its place;
4 (b) After a default by a debtor under a consumer credit transac-
-5 tion consisting of the debtor’s failure to make one or more pay-
-6 ments as required by the agreement, the secured creditor may not
7 bring an action against the debtor or, except at the request of the
8 debtor, attempt to obtain possession of collateral consisting of
9 consumer goods until he gives the debtor the notice required by this

10 section. Said notice shall be deemed to be delivered when deliv-
-11 ered to the debtor or when mailed to the debtor at the debtor’s
12 address last known to the creditor. If a debtor cures a default after
13 receiving such notice and again defaults, the creditor shall give
• 4 another notice before bringing action or proceeding against the
15 collateral with respect to the subsequent default, but no notice is
16 required in connection with a subsequent default if, within the
17 period commencing on the date of the consumer credit transaction
18 subject to this section and the date of the subsequent default, the
19 debtor has cured a default after notice three or more times.

*

1 SECTION 2. Section thirteen lof chapter two hundred fifty-
-2 five of the GeneralLaws is hereby amended by deleting subsection
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3 (d) thereof and inserting the following in its place:
4 (d) No court shall enteragainst a debtor under a consumer credit
5 transaction involving a loan secured by a non-possessory security
6 interest in consumer goods a deficiency judgment which include a
7 finance charge or insurance premiums allocable in either case to
8 instalments due after repossession. A debtor whose goods have
9 been repossessed shall not be liable in a civil action fora deficiency

10 unless the secured party files an affidavit signed either by the pur-
-11 chaser at the sale or by the secured party stating the price for which
12 the goods were sold and the date and place of sale. Such affidavit
13 shall be filed with the complaint.

1 SECTION 3. Section thirteen lof chapter two hundred fifty-
-2 five of the General Laws is hereby amended by deleting subsection
3 (e) thereof and inserting the following in its place:
4 (e) Unless the secured creditor has first notified the debtor under
5 a consumer credit transaction involving a loan secured by a non-
-6 possessory security interest in consumer goods that the creditor has
7 elected to accelerate the unpaid balance of the obligation because
8 of default, brought action against the debtor, or proceeded against
9 the collateral, the debtor may cure a default consisting of a failure

10 to pay money by tendering the amount of all unpaid sums due at
11 the time of tender, without acceleration, plus any unpaid delin-
-12 qucncy or deferral charges. Cure shall restore the debtor to his
13 rights under the agreement as though the defaults cured had not
Id occurred, subject to the provisions of subsection (b).

1 SECTION 4. Chapter two hundred fifty-five of the General
2 Laws is hereby amended by deleting section thirteen J thereofand
3 inserting the following in its place:
4 (a) Subject to the provisions of this section a secured creditor
5 under a consumer credit transaction involving a loan secured by a
6 non-possessory security interest in consumer goods may take pos-
-7 session of collateral. In taking possession the secured creditor may
8 proceed without a prior hearing only if the default is material and
9 consists of the debtor’s failure to make one or more payments as
10 required by the agreement or the occurence of an event which sub-
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11 stantially impairs the value of the collateral, and only if possession
12 can be obtained without use of force, without a breach of peace
13 and, unless the debtor consents to an entry, at the time of such
14 entry, without entry upon property owned by or rented to the
15 debtor.
16 (b) Except as provided in subsection (a) a creditor under a consu-
-17 mer credit transaction may obtain possession of collateral consist-
-18 ing of consumer goods only after a prior hearing. In any
19 proceeding where possession of collateral consisting of consumer
20 goods is part of the relief sought by a creditor no court shall allow a
21 secured creditor to take possession of such collateral until the right
22 of the creditor to take possession has been determined at a hearing
23 at W'hich the debtor has an opportunity to be heard, having been
24 notified in writing of such hearing at least seven days in advance
25 thereof.
26 (c) Unless the creditor has taken possession of the collateral at
27 the request of thedebtor, the debtor underaconsumer credit trans-
-28 action involving a loan secured by a non-possessory security inter-
-29 est in consumer goods may redeem the collateral from the creditor
30 at any time within twenty days of the creditor's taking possession of
31 the collateral, or thereafter until the creditor has either disposed of
32 the collateral, entered into a contract for its disposition, or gained
33 the right to retain the collateral.
34 (d) The creditor may after gaining possession sell or otherwise
35 dispose of the collateral. Unless displaced by the provisions of this
36 section and section thirteen I, the rights and obligations of the par-
-37 ties, including redemption and disposition of the collateral, shallbe
38 governed by the provisions of Part 5 of Article 9 of the Uniform
39 Commercial Code. If, in connection with a consumer credit trans-
-40 action which involves a loan with an unpaid balance of two thou-
-41 sand dollars or less and which is at the time of default secured by a
42 non-possessory security interest in consumer goods, the creditor
43 takes possession of or accepts surrender of the collateral, the debt-
-44 or shall not be liable for any deficiency. If the agreement between
45 the creditor and debtor provides that the debtor is to obtain insur-
-46 ance protecting the creditor as loss payee and if, prior to therepos-
-47 session or surrender of the collateral, loss or damage occurs which
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48 would give rise to insurance proceeds under the terms of the policy
49 in force, then nothing in this section shall be deemed to limit the
50 creditor’s rights to so much of the insurance proceeds as does not
51 exceed the fair market value of the collateral existing just prior to
52 the loss or damage and, if insurance asrequired by the agreement is
53 not in force at the time of the loss or damage, nothing in this section
54 shall be deemed to limit the creditor’s rights in proceeding against
55 any third party who is responsible for the loss or damage in the
56 name of the debtor otherwise. For the purposes of this section the
57 unpaid balance of a consumer credit transaction shall be that
58 amount which the debtor would have been required to pay upon
59 prepayment.
60 (e)(1) If the unpaid balance of a consumer credit transaction
61 involving a loan secured by a non-possessory security interest in
62 consumer goods was two thousand dollars or more at the time of
63 default, the creditor shall be entitled to recover from the debtor the
64 deficienty, if any, resulting from deducting the fair market value of
65 the collateral from the unpaid balance due and shall also be entitled
66 to any reasonable repossession and storage costs, provided he has
67 complied with all provisions of this section.
68 (2) In a proceeding for a deficiency the fair market value of the
69 collateral shall be a question for the court to determine. Periodi-
-70 cally published trade estimates of the retail value of goods shall, to
71 the extent they are recognized in the particular trade or business, be
72 presumed to be the fair market value of the collateral.

1 SECTION 5. Section twenty Aof chapter two hundred fifty-
-2 five B of the General Laws is hereby amended by deleting subsec-
-3 tion (b) thereof and inserting the following in its place;
4 (b) After a default by a buyer under a consumer credit transac-
-5 tion consisting of the buyer’s failure to make one or more install-
-6 ments as required by theagreement, the secured creditor may not
7 bring an action against the buyer or, except at the request of the
8 buyer, proceed against the collateral until he gives the buyer the
9 notice described in this section. The notice so required shall be
10 deemed to be delivered when delivered to the debtor or when
11 mailed to the debtorat the debtor’s address last known to thecredi-
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12 tor. If a buyer cures a default after receiving notice and again
13 defaults, the creditor shall give another notice before bringing an
14 action or proceeding against the collateral with respect to the sub-
-15 sequent default, but no notice is required in connection with a sub-
-16 sequent default if, within the period commencing on the date of the
17 consumer credit transaction subject to this section and the date of
18 the subsequent default, the debtor has cured a default after notice
19 three or more times.

1 SECTION 6. Section twenty Aof chapter two hundred fifty-
-2 five B of the General Laws is hereby amended by deleting subsec-
-3 tion (d) thereof and inserting the following in its place:
4 (d) During the twenty-one day period after delivery of a notice
5 required by subsection (b) the creditor may not because of that
6 default accelerate the unpaid balance of the obligation, bring
7 action against the buyer, or proceed against the collateral.

1 SECTION 7. Section twenty Bof chapter two hundred fifty-
-2 five B of the General Laws is hereby amended by deleting subsec-
-3 tion (c) thereof and inserting the following in its place:
4 (c) Unless the holder has repossessed the collateral at the request
5 of the buyer, the buyer under a secured consumer credit transac-
-6 tion may redeem the collateral from the holder at any time within
7 twenty days of the creditor’s taking possession of the collateral, or
8 thereafter until the creditor has either disposed of the collateral,
9 entered into a contract for its disposition, or gained the right to

10 retain the collateral in satisfaction of the buyer’s obligation.

1 SECTION 8. Section twenty-one of chapter two hundred
2 fifty-five Dof the General Laws is hereby amended by deleting sub-
-3 section (b) thereof and inserting the following in its place;
4 (b) After a default by a buyer under a consumer credit transac-
-5 tion consisting of the buyer’s failure to make one or more install-
-6 merits as required by the agreement, the secured creditor may not
7 bring an action against the buyer or, except at the request of the
8 buyer, proceed against the collateral until he gives the buyer the
9 notice described in this section. The notice so required shall be
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10 deemed to be delivered when delivered to the debtor or when
11 mailed to the debtorat the debtor’s address last known to the credi-
-12 tor. If a buyer cures a default after receiving notice and again
13 defaults, the creditor shall give another notice before bringing an
14 action or proceeding against the collateral with respect to the sub-
-15 sequent default, but no notice is required in connection with a sub-
-16 sequent default, if within the period commencing on the date of the
17 consumer credit transaction subject to this section and the date of
18 the subsequent default, the debtor has cured a default after notice
19 three or more times.

1 SECTION 9. Section twenty-one of chapter two hundred
2 fifty-five Dof the GeneralLaws is hereby amended by deleting sub-
-3 section (d) thereof and inserting the following in its place:
4 (d) During the twenty-one day period after a delivery of a notice
5 required by subsection (b) the holder may not because of that
6 default accelerate the unpaid balance of the obligation, bring
7 action against the buyer, or proceed against the collateral.

1 SECTION 10. Section twenty-two of chapter two hundred
2 fifty-five Dof the GeneralLaws is hereby amended by deleting sub-
-3 section (c) thereof and inserting the following in its place:
4 (c) Unless the holder has repossessed the collateral at the request
5 of the buyer, the buyer under a secured consumer credit transac-
-6 tion may redeem the collateral from the holder at any time within
7 twenty days of the creditor’s taking possession of the collateral, or
8 thereafter until the creditor has either disposed of the collateral,
9 entered into a contract for its disposition, or gained the right to

10 retain the collateral in satisfaction of the buyer’s obligation.






