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By Mr. Flaherty of Boston, petition of Michael F. Flaherty for legis-
lation to provide for impasse procedures for certain public employees
under the collective bargaining law. Public Service.
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An Act providing for impasse procedures for certain public

EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Section 9 and section 9A of Chapter 150 E of the GeneralLaws as
2 enacted by Chapter 1078 of the Acts of 1973 is hereby amendedby
3 striking out both sections of Chapter ISOE and inserting in place
4 thereof the following:
5 Section 9. (1) Where an employee organization has been
6 certified or recognized as the bargaining agent for a bargaining
7 unit of employees of a city, town, district, county, or the board of
8 trustees of the community or state colleges or state universities
9 other than police and firefighters, as a condition of such

10 recognition or certification, shall in a manner prescribed by the
11 board, give notice to the board and the employer specifying
12 whether collective bargaining negotiation disputes to which it is a
13 party shall be resolved by (a) referral to compulsory conciliation
14 and mediation or (b) by referral to final and binding interest
15 arbitration. The dispute resolution process specified by the
16 bargaining agent as provided in this subsection shall be the process
17 applicable to that bargaining unit for the resolution of all
18 negotiation disputes from the date on which any notice to
19 bargaining collectively with respect to thatbargaining unit is given

20 next following the specification of the process and thereafter until
21 the process is altered in accordance with subsection 9(7,1.The
22 validity and enforceability of the selection made in behalf of a
23 bargaining unit shall not be affected by a change in the bargaining
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agent for the unit. Alteration in the selection must be made in
accordance with subsection 9(d).
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(2) A bargaining agent for a bargaining unit may, not less than
one year prior to the expiration of a collective bargaining
agreement applicable to the oargaining unit, inform the boardand
the employer by notice in the prescribed manner of the alteration
of the dispute resolution process applicable to the bargaining unit.
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31 An alteration in the dispute resolution process applicable to a

bargaining unit becomes effective on the day that any notice to
bargain collectively is given next following the alteration and
remains in effect until the process is again altered pursuant to
subsection 9(d). In no event may the selection be altered to effect
current negotiations concerning the terms of a collective
bargaining agreement.
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Section 9A. (1) After a reasonable period of negotiations over
the terms of a collective bargaining agreement, either party or the
parties acting jointly may petition the board for a determination of
the existence of an impasse. Upon receipt of such petition the
board shall commence an investigation forthwith to determine if
the parties have negotiated for areasonable period oftime and ifan
impasse exists, the board, within 10 days of the receipt of such
petition, shall notify the parties of the result of its investigation.
Failure of the board to notify the parties within 10 days shall be
taken to mean that an impasse exists. If the parties have been
unable to reach an agreement 100 days prior to the date for the
submission of the budget needed to fund any agreement reached,
or in the case of school committee employees, if an agreement has
not been reached by January 1, of the fiscal year involved, the
parties shall be considered to be at impasse per se.
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Within five days after such determination the board shall
appoint a mediator to assist the parties in the resolution of the
impasse. In the alternative the parties may agree upon a person to
serve as a mediator and shall notify the board of such agreement
and choice of mediator. The appointed or selected mediator shall
commence mediation no later than five days of his appointment.
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After a reasonable period of mediation, not to exceed twenty
days from the date ofappointment, said mediator shall issue to the
board a report indicating the results of his services in resolvingthe
impasse. If the impasse continues after the conclusion of
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63 mediation, either party or the parties acting jointly may petition
64 the board to initiate fact-finding proceedings. Upon receipt of such
65 petition, the board shall within 5 days appoint a fact-finder
66 representative of the public, from a list of qulaified persons
67 maintained by the board. In the alternative, the parties may agree
68 upon a person to serve as fact-finder and shall notify the board of
69 such agreement and choice of the fact-finder. No person shall be
70 named as a fact-finder who has represented an employer or
71 employee organization within the preceding twelve months. The
72 fact-finder shall be subject to the rules of the board and, shall, in
73 addition to powers delegated to him by the board, have the power
74 to mediate and to make recommendations for the resolution of the
75 impasse.
76 The appointed fact-finder shall hold hearings and hear evidence
77 and arguments presented by the parties in accordance with rules
78 promulgated by the board and based on this evidence and
79 argumentation shall make findings of facts involving each and
80 every issue in dispute between the parties and recommendations
81 for the resolution of the impasse. The fact-finder when acting
82 under this subsection shall have the authority to mediate the
83 dispute when mutually requested by the parties
84 The fact-finder shall transmit his findings and any recommen-
85 dations for the resolution of the impasse on each and every issue to
86 the board and to both parties within thirty days after the date of his
87 appointment. If the impasse remains unresolved ten days after the
88 transmittal of such findings and recommendations the board shall
89 make them public.
90 (2) If the impasse continues after the publication of the fact-
91 finders report and it in volves a bargaining unit of employees of the
92 Commonwealth the issues in dispute shall be returned to the
93 parties for further bargaining.
94 Any arbitration award in a proceeding voluntarily agreed to by
95 the parties to resolve an impasse shall be binding on the parties and
96 on the appropriate legislative body and made effective and
97 enforceable pursuant to the provisions of Chapter One Hundred
98 and Fifty C, provided that said arbitration proceeding has been
99 authorized by the appropriate legislative body.

*9O (3) if the impasse continues after the publication of the fact-
-101 finders report and it involves a bargaining unit of employees of a
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city, town, district, county, or the board of trustees of the
community or state colleges or state universities other than police
and firefighters, and which has chosen to refer to the dispute to
compulsory interest arbitration pursuant to section 9, the board
will order the matter to a tripartite panel for resolution through
final and binding arbitration.
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108 Said panel shall be comprised of three arbitrators one selected

by the employer or in the case of school employees by the School
Committee, one selected by the employee organization and a third
impartial arbitrator who shall act as chairman of the panel who
shall be selected by the previously selected arbitrators. In the event
that either party fails to select an arbitrator or for any reason there
is a delay in the naming of an arbitrator, or ifthe arbitrators fail to
select a third arbitrator within the time prescribed by the board, the
board shall appoint the arbitrator or arbitrators necessary to
complete the panel which shall act with the same force and effect as
if the panel had been selected without intervention by the board.
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119 The arbitration panel shall, acting through its chairman, hold

hearings within ten days after the date of appointment of the
chairman at a place within the locality of the municipality or the
board of trustees of the community or state colleges or state
universities involved, where feasible. The chairman shall give at
least seven days notice in writing to each of the other arbitrators
and to the representatives of the employer and employee
organization of the time and place of the hearing. The chairman
shall preside over the hearing and shall take testimony. The
proceedings shall be informal and shall be open to the public. Any
oral or documentary evidence and other data deemed relevant by
the arbitration panel may be received into evidence. The
arbitrators shall have the power to administer oaths and to require
by subpoena the attendance and testimony of witnesses, the
production of books, records and other evidence relative to or
pertinent to the issues presented to them for determination. Ifany
person refuses to obey a subpoena or refuses to be sworn or to

testify or if any witness, party or representative of a party is guilty
of any contempt while in attendance at any hearing thearbitration
panel may, or the district attorney, if requested by the panel, shall,
invoke the aid of the superior court within the jurisdiction in which
the hearing is being held, which court shall issue appropriate
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orders.141
Arecord of the proceedings shall be kept and the chairman shall

arrange for the necessary recording service. Transcripts may be
ordered at the expense of the party ordering them, but the
transcripts shall not be necessary for an award by the panel. The
hearings may be continued at the discretion of the panel and shall
be concluded within 30 days from the time of commencement. At
the conclusion of the hearing each party shall immediately submit
a written statement containing its last and best offer for each of the
issues in dispute to the panel, which shall take said statements
under advisement. Within ten days after the conclusion of the
hearings a majority of the panel shall select one of either the two
written statements on each issue or the fact-finders recommenda-
tion on each and every issue separately and shall give written notice
of the selection on each and every issue to the parties. The
selections shall be final and binding upon the parties and upon the
appropriate legislative body and shall be incorporated into a
written agreement between the parties.
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159 If at any time prior to the panel’s notification to the parties ofits

selections the parties may mutually resolve each or all of the issues
in dispute and agree to be bound accordingly. Said parties or their
respective representatives shall notify the panel of their agreement
and the terms thereof and request that the arbitration proceedings
be terminated. The panel acting through its chairman shall
terminate the proceedings.
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The factors, among others to be given weight by the arbitration
panel in arriving at a decision shall include:
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168 1. The financial ability of the municipality to meet costs
169 2. The interests and welfare of the public.
170 3. The hazards of employment, physical, education, and mental

qualifications, job training and skills involved.171
172 4. A comparison of wages, hours and conditions of employment

of the employees involved in the arbitration proceedings with the
wages, hours and conditions of employment of other employees
performing similar services and with other employees generally in
public and private employment in comparable communities.
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177 5. The decisions and recommendations of the fact-finder178 6. The average consumer prices for goods and services,

commonly known as the cost of living.179
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7. The overall compensation presently received by the
employees, including direct wages and fringe benefits.
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8. Changes in any of the foregoing circumstances during the
pendency of the arbitration proceedings.
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9. Such other factors, not confined to the foregoing, which are
normally or traditionally taken into consideration in the
determination of wages, hours and conditions of employment
through voluntary collective bargaining, mediation, fact-finding,
arbitration or otherwise between the parties, in the public service
or in private employment.
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190 10. The stipulation of the parties.
191 Any determination or decision of the arbitration panel if

supported by material and substantive evidence on the whole
record shall be binding upon the parties and may be enforced at the
instance of either party or of the arbitration panel in the superior
court in equity pursuant the procedure of Chapter 150C.
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(4) The commencement of a new finance year prior to the final
award by the arbitration panel shall not be deemed to render a
dispute moot onto otherwise impair the jurisdiction or authority of
the arbitration panel or its award. Any award of the arbitration
panel may be retroactive regardless of the fiscal year involved to its
effective date which shall be no earlier than the date that
negotiations terminating in arbitration were requested.
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(5) If the impasse continues after the publication of the fact-
finders report and it involves a bargaining unit of employees of a
city, town, district, county, or board of trustees of the community
or state colleges or state universities other than police and
firefighters and which has chosen to refer the dispute to
compulsory conciliation and mediation pursuant to section 9, the
employee organization may notify the employer and the board of
its intention to engage in a strike or withholding of services. Said
notice shall be given by the employee organization by certified mail
14 days prior to the commencement ofany such action.
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In the event the employee organization so notifies the board of
its intent to engage in a work stoppage or a strike the board shall
order the employer and its representative and the bargaining
agent’s representative to engage in continuous negotiations under
the supervision of a board appointed mediator.
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(6) Any arbitration award in a proceeding voluntarilyagreed to2 IS
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219 by the parties to resolve an impasse shall be binding on the parties
220 and on the appropriate legislative body and made effective and
221 enforcement pursuant to the provisions of Chapter One Hundred
222 and Fifty C, provided that said arbitration proceeding has been
223 authorized by the appropriate legislative body or in the case of
224 school employees, by the appropriate school committee.
225 (7) If an employer or its representative or an employee
226 organization willfully disobeys a lawful order pursuant to this
227 section or willfully encourages or offers resistance to such order the
228 party injured by the non-compliance may petition, a court of
229 competent jurisdiction to enforce such order through civil
230 contempt proceedings with the imposition of incarceration or fines
231 at the discretion of the court. Fines imposed pursuant to this
232 section shall not exceed the actual monetary damages incurred by
233 the party injured by the non-compliance.
234 (8) Any time limitation prescribed in this section may be
235 extended by mutual agreement of the parties and the board.
236 Section 98. (1) It shall be unlawful for a public employee or any
237 employee organization representing a public employee who is
238 a. Not included in a bargaining unit for which an exclusive
239 representative has been designated or recognized under section 4
240 or
241 b. Included in a bargaining unit which has selected to refer
242 negotiation disputes compulsory mediation and conciliation
243 pursuant to section 9 and has not completed all of the requirements
244 set forth in section 9A or
245 c. Included in a bargaining unit which has selected to refer
246 negotiation disputes to final and binding interest arbitration
247 pursuant to section 9 or
248 d. Is employed as a firefighter or police officer of a city, town or
249 district or
250 e. Is employed by the Commonwealth except the board of
251 trustees of the community, or state colleges or universities or
252 f. Is included in a bargaining unit covered by an existing and
253 valid collective bargaining agreement which includes a no-strike
254 clause; to engage in, induce, encourage any strike, work stoppage,
255 slowdown, or withholding of services by such employees.
256 (2) a. It shall be lawful for any employee who is not prohibited
257 from striking under paragraph I to engage in a strike as defined in
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258 section 1 of this chapter.
259 b. Where a strike is occurring or which is about to occur
260 endangers the public health or safety, the public employer
261 concerned may petition a court of competent juridiction for
262 equitable relief. If the court finds that there is such imminent or
263 present danger, the court shall set requirements that must be
264 complied with to avoid or remove such imminent or present danger
265 including orders requiring the employer and its representatives to
266 cease any action which may be found to have contributed to the
267 impasse and the resulting strike.
268 (3) In the event any strike, work stoppage, slowdown or
269 withholding of services occurs which would be in violation of this
270 act, the public employer concerned may petition a court of
271 appropriate jurisdiction requesting equitable relief. Such equitable
272 relief shall not be granted unless the employer is found to have
273 itself complied with all requirements of this chapter or unless the
274 relief granted requires the employer to cease and desist from any
275 further violations of the act.
276 (4) Notwithstanding the provisions ofany general or special law
277 to the contrary, no court shall have jurisdiction to issue any order,
278 preliminary or permanent injunction in any case involving a strike
279 withholding of services or a work stoppage under this chapter
280 except a panel of three associate justices of the superior court
281 appointed by the chief justice of said court to act as a judicial board
2jp ofarbitration and there has been compliance of the provisions of
283 General Laws c214 section 9A. The findings of said panel shall be

284 binding on the parties but there shall be a right of appeal directly to

285 the supreme judicial court.
286 If an employer or its representative or an employee organization
287 willfully disobeys a lawful order of enforcement issued pursuant to

288 Ibis section or willfully encourages or offers resistance to such an

289 order, the judicial panel shall enforce such order through contempt

290 proceedings with a fine imposed on the non-complying party for
291 each day it is found in contempt, the amount of the fine to be
292 determined by the court not to exceed the actual monetary

293 damages incurred by the party injured by the non-compliance. The

294 enforcement of any arbitration award rendered shall not be
295 controlled by this subsection and shall be enforceable pursuant to

296 the procedures set forth in Chapter 150c.
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297 The procedures set forth in this chapter shall be the exclusive
298 method of obtaining judicial relief in labor disputes involving
299 public employers and their employees and their representatives.
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