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By Mr. Flaherty of Boston, petition of Michael F. Flaherty for legis-
lation to protect land titles from uncertain and obsolete easements and
similar rights and to provide proceedings in equity relative thereto. The
Judiciary.

An Act to protect land titles from uncertain and obsolete
EASEMENTS AND SIMILAR RIGHTS AND TO PROTECT PROCEEDINGS IN
EQUITY WITH RESPECT THERETO.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 184 of the General Laws is hereby
2 amended by adding at the end thereof the following section:
3 Section 35. No easements or other similar right in land, includ-

-4 ing the right to take minerals, water or other substance, shall in any
5 proceeding be enforceable or declared to be enforceable unless it is
6 determined that the right is at the time of the proceeding of actual
1 and substantial benefit to a person claiming said right. No such
8 right determined to be of such benefit shall be enforced or declared
9 to be enforceable, except in appropriate cases by award of money
10 damages if (1) changes in the character of the properties affected or
H their neighborhood or if other conditions or circumstances reduce
12 materially the need for the said right or the likelihood of its being
'2 exercised or render it obsolete or inequitable to enforce except by
'4 award of money damages, or (2) conduct of the persons from time
'5 to time entitled to said right, including non-user, has rendered it
16 inequitable to enforce said right except by award of money dam-

-12 ages, or (3) continuation of the right would impede reasonable use
18 of land for purposes for which it is most suitable, and would tend
19 to impair the growth of the neighborhood or municipality in a

ic Commontoealtt) of Jilaftsacljusetts

In the Year One Thousand Nine Hundred and Seventy-Nine.



1 [JanuaryHOUSE No. 1582

20 manner inconsistent with the public interest or to contribute to the
21 deterioration of properties, or to result in decadent or substandard
22 areas of blighted open areas, or (4) enforcement is for any other
23 reason inequitable or not in the public interest.
24 This section shall not apply to any easement or similar right in
25 land held by the Commonwealth or a political subdivision thereof
26 or by a company which is subject to regulation by the Massachu-
-27 setts Department of Public Utilities, the Federal Communications
28 Commission, or the Federal Power Commission, or their succes-
-29 sors as regulatory authorities.

1 SECTION 2. Chapter 240 of the General Laws is hereby
2 amended by inserting after section lOC the following three
3 sections: -

4 10D. The superior court and the land court shall have concur-
-5 rent jurisdiction of a civil action by any person or persons claiming
6 an estate of freehold, or an unexpired term of not less than ten
7 years, in land subject to an easement of other similarright to deter-
-8 mine and declare whether and in what manner and to what extent
9 and for the benefit of what land the easement or other similarright

10 is then exercisable. The complaint shall state the names and
11 addresses, so far as known to the plaintiff or plaintiffs, of the
12 owners of the subject parcels as to which the determination is
13 sought, of the owners of any benefited land and of any persons
14 benefited other than persons intrested in benefited land. There
15 shall be filed therewith (1) a certified copy of the instrument or
16 instruments creating the easement or other similar right and (2) a
17 plan or sketch showing the approximate locations ofthe parcels as
18 to which the determination is sought, and the other parcel or par-
-19 cels, if any, which may have the benefit of the easement or other
20 similar right, and the way, public or open to public use, upon which
21 the respective parcels abut or nearest thereto, and the street
22 numbers, if any, of such parcels.
23 l()E. The court shall, after consideration of the complaint,
24 instrument or instruments and plan or sketch, and such further
25 documents or evidence as it may require, prescribe the form of
26 notice to be given, the persons to be named or described therein.
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the manner of service of the notice, and the proof to be required of
such service. The court may (1) permit service by registered mail on
any person, (2) permit names an addresses of owners to be given
from the last assessments for local taxation and record search for
subsequent changes, (3) require notice to be published in a news-
paper or posted on the subject land or both, (4) name as representa-
tive of all persons entitled to exercise the easement or other similar
right, if it benefits more than four parcels, the owners of the bene-
fited land abutting the subject parcel or parcels and of such addi-
tional benefited land in or facing the same block or blocks or in the
same vicinity as it deems appropriate, describing the remaining
persons generally as the owners of certain identified land and per-
mitting service upon them by publication only, (5) order other or
additional notice at any time as it deems most effectual, and (6) if it
finds that there are persons benefited but not actually served and
for whom others served are not sufficiently representative, appoint
a disinterested person to represent them and order costs thereof
paid by the plaintiff or plaintiffs. Any person entitled to exercise
the easement or other similar right, whether or not named or de-
scribed in the notice, may become a party to the proceeding by fil-
ing answer within the time specified by the notice or by the court.
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IOF. Any determination or declaration that the easement or
other similar right may or may not be exercised, or may be exer-
cised only in a certain manner or to a certain extent or for the
benefit of certain land shall be in rem and operate directly upon the
subject land, and be binding upon all persons entitled to exercise
the easement or other similar right thereon. If the court determines
that the easement or other similar right is enforceable only by
award of money damages it shall, whether or not the exercise of
said easement or right is in any way prevented or denied, make such
award according to general rules of equity, and upon payment
thereof determine that the land is free of the easement or other
similar right.
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