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By Mr. Buffone of Worcester, petition of Charles J. Buffone relative
amending the competitive bidding law by closing loopholes which
cause unfair competition among general bidders and sub-bidders and
to speed up periodic payments and final payments on building contracts. State Administration.
to
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In the Year One Thousand Nine Hundred and Seventy-Nine.

An Act

to amend the competitive bidding statute

by closing

LOOPHOLES WHICH CAUSE UNFAIR COMPETITION AMONG GENERAL
BIDDERS AND SUB-BIDDERS AND TO SPEED UP PERIODIC PAYMENTS
AND FINAL PAYMENTS ON BUILDING CONTRACTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:
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SECTION 1. Chapter 149 of the General Laws is hereby
inserted by striking out section 44J and inserting in place thereof
the following section:
Section 44J. (1) If a general bidder has customarily performed
any sub-trade listed in item 2 of the general bid form with
employees on his own payroll who are mechanics and laborers as
defined in section twenty-six of this chapter, he may submit a
sub-bid for such sub-trade on the sub-bid form prescribed by
section 44G, which sub-bid by the general bidder shall be considered on a par with other sub-bids filed with the awarding authority. Such general bidder shall submit under Item 2of the general
bid form either (a) his own name and sub-bid price or (b) the name
and sub-bid price of the lowest responsible and eligible sub-bidder
for that sub-trade which is (i) lower than such general bidder’s
sub-bid (ii) available to use by such general bidder and (iii) not
restricted to use by such general bidder nor to use general bidder
and one or more general bidders.
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(2) The awarding authority shall reject any sub-bid by a general
19 bidder if he cannot show he has customarily performed the sub-20 trade with employees on his own payroll who are mechanics and
21 laborers as defined in section twenty-six of this chapter or if the
22 price is unduly low. As used herein “show” means to establish a
23 prior practice of customary performance by payroll records or
24 records of insurance premium payments computed on such payroll
25 records or by any other evidence of the general bidder which is
26 available. If the awarding authority rejects the sub-bid of the
27 general bidder, the awarding authority shall substitute the lowest
28 eligible and responsible sub-bidder for the sub-trade who is (i)
29 available for use by such general bidder, and (ii) not restricted to
30 use by such general bidder and one or more general bidders, and
31 the general bidder shall accept that substitution.
(3) A selected general bidder, whose sub-bid is not rejected under
32
section, shall perform that sub-trade with employees on his
this
33
own
payroll who are mechanics and laborers as defined in section
34
35 twenty-six of this chapter except for any part of a sub-trade listed
36 for performance by others in paragraph E of the “Form for Sub-37 bid” or for any part of a sub-trade for which sections forty-four C
38 or forty four H require a listing in paragraph Eor for any part of a
39 sub-trade for which said sections would require such a listing if the
40 cost for that part of the sub-trade had been estimated by the
41 awarding authority to be more than one thousand dollars. If he
42 fails to do so, either by performance of all or any part of the
43 sub-trade by employees on the payroll of another person, or by
44 performance of all or any part of the sub-trade by agreement to
45 place the employees of another person on the general contractor’s
46 payroll, the awarding authority may deduct from the general con-47 tractor all extra costs the awarding authority incurs because of any
48 such acts by the general contractor.
(4) the submission of a sub-bid and securing of a subcontract for
49
sub-trade
by a general contractor who was not eligible to submit a
a
50
sub-bid
for
that sub-trade as provided in sub-paragraphs I and 2or
51
52 any arrangement by the general contractor to perform all or part of
53 that sub-trade by employees on the payroll of another person, firm
54 or corporation or to place the employees of another person, firm or
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55 corporation on the payroll of the general contractor to perform
56 that sub-trade, shall be an unfair method of competition. In addi-57 tion to all other available remedies, the lowest sub-bidder for that
58 sub-trade whose sub-bid was available for use by that general
59 contractor and not restricted to use by that general contractor nor
60 to use by that general contractor and one or more other general
61 bidders may recover damages from the general contractor on the
62 ground that the unfair method of competition deprived that lowest
63 sub-bidder of a sub-contract in the amount of its sub-bid without
64 proof that the lowest sub-bidder would have received the
65 subcontract.

1 SECTION 2. Amend the second paragraph of section 44F of
2 said Chapter 149 by deleting the last sentence in the second para-3 graph and inserting in place thereof the following sentence:
4 General bids shall be publicly opened and read forthwith by the
5 awarding authority not later than the seventh day after the opening
6 of sub-bids, but if the awarding authority rejects all sub-bids for any
7 sub-trade or if the awarding authority does not receive any sub-8 bids for any sub-trade, the awarding authority may extend the
9 public opening of general bids up to an additional fourteen day
10 period to permit the receipt and opening of a new sub-bids for that
11 sub-trade or sub-trades before the opening of general bids.
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SECTION 3. Section 44H of Chapter 149 is hereby amended
by striking out the second sentence and inserting in its place the
following two sentences:
Not later than the second day. Saturdays, Sundays and legal
holidays excluded, after the opening of sub-bids, the awarding
authority shall mail to every person on record as having taken a set
of plans and specifications a list of sub-bidders arranged by subtrades and listing for each sub-trade the name, address and sub-bid
price of every sub-bidder submitting a sub-bid thereon and not
rejected by the awarding authority and the general bidders
excluded from using such sub-bid. The awarding authority may
issue an addendum making corrections in the list before the time
for opening general bids.
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SECTION 4. Section 39K. of Chapter 30 is hereby amended by
2 striking the entire section 39K and inserting in its place the follow-3 ing section 39K;
4
Section 39K. This section shall apply to payments on every con-5 tract for the construction, reconstruction, alteration, remodeling,
6 repair or demolition of a building in the amount of more than $5,000
7 by the Commonwealth and in the amount of more than $2,000 by
8 any county, city, town, district, authority, board, commission or
9 other public body.
10
(1) Periodic Estimates. Within fifteen days (twenty-four days in
the
case of the Commonwealth) after receipt of a periodic estimate
II
12 requesting payment of the amount due for the preceding month,
13 the awarding authority shall make a periodic payment to the
14 contractor for the work performed during the preceding month
15 and for the materials not incorporated in the work but delivered and
16 suitably stored at the site or at some location agreed upon writing,
17 less the sum of (a) the awarding authority’s itemized estimate of the
18 fair value of its claims against the contractor, (b) the total of all
19 demands for direct payments filed by subcontractors and not yet

20 paid to subcontractors nor deposited in joint accounts pursuant to
21 section thirty-nine F and (c) a retention not exceeding five percent
22 of the approved payment.
23
Every contractor and every subcontractor having possession of
24 materials to be incorporated in the work shall have the power to
25 transfer full and complete title to such materials to the awarding
26 authority for the purpose of securing payment for same in a
27 periodic estimate regardless of any condition expressed between
28 the contractor or the subcontractor and any seller of the materials.
29 An awarding authority shall make payment for all such suitably
30 stored materials upon the receipt of a bill of sale from the contrac-31 tor or subcontractor transferring full and complete title to the
32 material to the awarding authority and without requiring proof of
33 transfer of title from the supplier or proof that the contractor or
34 subcontractor has paid for the materials.
(2) Substantial Completion Estimates. The contract work is
35
36 substantially completed when the value of the work remaining to
37 be done is, in the itemized estimate of the awarding authority, less
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38 than one per cent of the original contract price or, for all or part of
39 new buildings for which the awarding authority has taken posses-40 sion of all or part of the work for use and/or occupancy, whichever
41 of the two occurs first. Upon substantial completion the contractor
42 shall send the awarding authority a certification of substantial
43 completion together with a list of the work items remaining to be
44 completed in the work substantially completed and a substantial
45 completion estimate for the contract balance due less deductions
46 for the value of each of the incomplete work items listed in the
47 substantial completion certification.
48
Within twenty-one days after receipt of the contractor’s certifi-49 cation of substantial completion the awarding authority shall send
50 the contractor either (a) a written confirmation for all or part of the
51 work that has been substantially completed or (b) an itemized list
52 of incomplete or unsatisfactory work items with its estimate of the
53 value of each work item sufficient to show lack of substantial
54 completion. The awarding authority may include with such list a
55 notice setting forth a reasonable time, which shall not be prior to
56 the contract completion date, within which the contractor must
57 substantially complete the work. In the event that the awarding
58 authority fails to confirm substantial completion or fails to send
59 the contractor the required itemized list of incomplete or unsatis-60 factory work items to show lack of substantial completion within
61 the twenty-one day period, the contractor’s certification shall take
62 effect as the awarding authority’s confirmation that the work has
63 been substantially completed.
64 Within fifteen days (twenty-four in the case of the Common-65 wealth) after confirmation of substantial completion and after
66 receipt of the contractor’s substantial completion estimate the
67 awarding authority shall make a substantial completion payment
68 to the contractor for all work performed to date in all or part of the
69 work substantially completed less the sum of (a) all payments made
70 to the contractor and subcontractors, (b) the estimated cost of
71 completing all incomplete and unsatisfactory work items, (c) the
72 awarding authority’s estimate of the fair value of its claims against
73 the contractor and (d) the total of all demands for direct payments
74 filed by subcontractors and not yet paid to sub-contractors nor
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75 deposited in joint accounts pursuant to section thirty-nine F. At or
76 before the time the awarding authority pays the substantial com-77 pletion estimate the awarding authority shall send to the contractor
78 a complete list of incomplete and unsatisfactory work items for the
79 work substantially completed with its estimate of the value of each
80 work item.
81
Unless delayed by causes beyond his control, the contractor shall
82 complete all work items in the list within forty-five days after the
83 receipt of such list or before the contract completion date, whichever
84 is later. If the contractor fails to complete any work item withinthat
85 time limit, the awarding authority may give the contractor seven
86 days written notice of intention to complete that work item and,
87 upon failure of the contractor to complete that work item within that
88 seven day period, may contract to complete that work item and
89 charge the cost of same to the contractor.
(3) Final Completion Estimates. Upon completion of all the
90
and unsatisfactory work items sent to the contractor at
incomplete
91
92 or before the time of the payment of the substantial completion
93 estimate and any other incomplete or unsatisfactory work items of
94 which the awarding authority has given the contractor written
95 notice, the contractor shall submit thefinal completion estimatefor
96 all sums due on the contract. Within fifteen days (twenty-four in the
97 case of the Commonwealth) after receipt of the final completion
98 estimate, the awarding authority shall either make a final comple-99 tion payment to the contractor for all sums due under the contract
100 less the sum of (a) all payments to the contractor to date, (b) the
101 awarding authority’s itemized estimate of the fair value of its claims
102 against the contractor and (c) the total of all demands for direct
103 payments filed by subcontractors and not yet paid to subcontractors

104 nor deposited in joint accounts pursuant to section thirty-nine For
105 return the final completion estimate to the contractor with a writing
106 setting forth an itemized list of incomplete or unsatisfactory items of
107 work not yet completed or other reasons why the awarding author-108 ity cannot make payment in full or in part.
109
After receipt of such writing the contractor shall complete all
110 incomplete and unsatisfactory work items set forth in the writing
111 promptly or the awarding authority may give the contractor seven
112 days written notice ofintention to complete any such work item and,
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upon failure of the contractor to complete that work item within the
114 seven day period, may contract to complete that work item and
115 charge the cost of same to the contractor. After completion of all the
116 work, the contractor may resubmit a final completion estimate for
117 the balance due on the contract.
118 (4) General Provisions Applicable to All Estimates.
119 (a) Contractors shall submit all periodic, substantial completion
120 and final completion estimates to the awarding authority at its office
121 or to a named designee at a place set forth in writing to the contractor
22 and on forms provided by the awarding authority. The awarding
123 authority or its designee shall stamp the date of receipt on all copies
124 ofestimates received. The estimate form shall contain a column with
125 one or more work items, as determined by the awarding authority,
126 for each filed subtrade including one or more work items for each
127 class of work listed in paragraph Eof the sub-bid form and a column
128 listing the amount paid to the date ofthe estimate for each work item
129 to each filed subcontractor. Immediately after award of the general
130 contract each sub-contractor listed in paragraph E of a selected
131 subcontractor’s sub-bid form shall file with the awarding authority
132 and the general contractor a copy of the subcontract executed with
133 the subcontractor for the amount listed in paragraph E of the
134 sub-bid form accompanied by a statement under oath executed by
135 both the filed subcontractor and the sub-subcontractor that the
136 subcontract submitted is a true copy of the subcontract between the
137 parties and that the contract amount listed in paragraph E of the
138 sub-bid form and in the subcontract is the true and correct amount
139 to be paid by the filed subcontractor to the sub-subcontractor for the
140 work included for the paragraph E listing.
141 (b) The awarding authority may make changes in any estimate
142 submitted by the contractor and the awarding authority shall make
143 the payment due in accordance with the changes so made, but the
144 changes or any requirement for a corrected estimate shall not change
145 the due date for the payment of the date for the commencement of
46 interest charges on the amount of the payment computed in accord-147 ance with the changes made provided that the due date for the
148 computation of interest shall be extended by twelve days (twenty
149 days in the case of the Commonwealth) when theawarding author-150 ity has to make changes due to mathematical error, or value of or
151 quantity of units of work completed.
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(c) If the awarding authority fails to make payment for any
estimate on the date provided herein, the person making payment
for the awarding authority shall add to each such payment daily
interest at the rate of three percentage points above the rediscount
rate then charged by the Federal Reserve Bank of Bostoncommencing on the first day after said payment is dueand continuing until the
payment is delivered or mailed to the contractor oral the legal rate of
interest provided in chapter two hundred thirty-one, section six C.
whichever is greater, so that the overdue payment includes the

interest for the time the payment is overdue. The interest provision
shall not be applicable to payment for extra work items on commonwealth contracts which are subject to review by the Governor’s
Council.
(d) The contractor shall pay to each filed subcontractor and each
filed subcontractor shall pay to each listed subcontractorthe part of
any interest payment paid by an awarding authority applicable to
the amount paid for the work of each filed subcontractor and each
sub-subcontractor listed in paragraph E of the sub-bid form.
(c) No payment by an awarding authority shall bar a contractor
from reserving all rights to dispute the quantity and amount of or the
failure of an awarding authority to approve a quantity and amount
of all or part of any work item or extra work item or from makingany
claim against the awarding authority reserved in a release given to
the awarding authority.
(f) A certificate of the architect that a contractor or a subcontractor has fully completed or has substantially completed the work
shall, subject to section thirty-nine J, be conclusive in determining
rights to payment.
(g) Nothing contained in this section shall prevent an awarding
authority from making a partial payment on a final completion
estimate or on a substantial completion estimate even if the awarding authority determines that the work is not complete or substantially complete.
(h) Section thirty-nine G shall not apply to any contract the

construction, reconstruction, alteration, remodeling, repair or
demolition of any building to which this section applies.
SECTION 5. This act shall take effect upon its passage
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