
No. 5484HOUSE
By Mr. Card of Holbrook, petition of Andrew H. Card, Jr., and

other members of the House relative to punishments for violation of
criminal laws. The Judiciary.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after Chapter 279 the following chapter: -

3 CHAPTER 279 A
4 A. SENTENCES
5 I.General Provisions
6 Section I. (a) Purpose “The general purpose of this chapter is
7 to establish justice in the context of a state system by;
8 (1.) prescribing appropriate sanctions for engaging in conduct
9 that indefensibly causes or threatens harm to those individual or

10 public interests for which state protection, through the criminal
11 justice system, is appropriate;
12 (2.) prescribing appropriate sanctions for engaging in such
13 conduct that will:
14 (A) deter such conduct;
15 (B) protect the public from persons who engage in such con
16 duct;
17 (C) assure just punishment for such conduct.
18 (b) In General Notwithstanding any provision of general or
19 special law to the contrary and except as otherwise specifically
20 provided, a defendant who has been found guilty of an offense
21 described in any state statute shall be sentenced in accordance with
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22 the provisions of this chapter so as to achieve the purposes set forth
23 in (A) through (C) of subsection (a) of this section.

24 (c) Definitions As used in this chapter, the following words
25 shall have the following meanings unless the context requires
26 otherwise:
27 (I) Commission, the Sentencing Commission established by
28 section 18 of this chapter;
->() (2) guidelines, the guidelines promulgated by the Commission
30 pursuant to section 21 (a)(1) of this chapter.
31 (3)policy statements, the policy statements promulgated by the
32 Commission pursuant to section 21 (a)(3) of this Chapter.
33 (d) Individuals —An individual found guilty of an offense shall
34 be sentenced, in accordance with the provisions of section 2, to:
35 (I) probation as authorized by Sections 5 through 9
36 (2) a fine as authorized by Sections 10 through 12
37 (3) a term of imprisonment as authorized by Sections 13 through
38 17.
39 A sentence to pay a fine may be imposed in addition to any other
40 sentence. A sanction authorized by section 3or 4 may be imposed
41 in addition to the sentence required by this subsection.
42 (e) Organizations —An organization found guilty of an offense
43 shall be sentenced, in accordance with the provisions of section 2,
44 to;

45 (1) probation as authorized by sections 5 through 9; or
46 (2) a fine as authorized by sections 10 through 12.
47 A sentence to pay a fine may be imposed in addition to a
48 sentence to probation. A sanction authorized by section 3or 4 may
49 be imposed in addition to the sentence required by this subsection.
50 Section 2. Imposition of a Sentence.
51 (a) The court, in determining the particular sentence to be
52 imposed, shall follow the guidlines promulgated by the Sentenc-
-53 ing Commission under the provisions of section 21 (a)(1) of this
54 chapter. The court shall also follow any policy statements issued by
55 the Commission pursuant to section 21 (a)(3) of this chapter in
55 effect on the date the defendant is sentenced.
57 (b) Where the court is allowed discretion by the guidlines and
58 policy statements, the court shall consider:
59 “(A) the nature and circumstances of the offense and the history
60 and characteristics of the defendant;
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“(B) the need for the sentence imposed:61
62 “(i) to afford adequate deterrence to criminal conduct;

“(ii) to protect the public from further crimes of the defendant;63
“(iii) to reflect the seriousness of the offense, to promote respect

for law, and to provide just punishment for the offense; and
64
65

“(iv) to provide the defendant with needed educational or
vocational training, medical care, or corrective treatment in the
most effective manner;

66
67
68

“(C) the kinds of sentences available;69
“(D) the kinds of sentence and the sentencing range established

for the applicable category of offense committed by the applicable
category of defendant as set forth in the guidelines and that are in
effect on the date the defendant is sentenced;

70
71
72
73

“(E) any pertinent policy statement that is in effect on the date
the defendant is sentenced; and

74
75

“(F) the need to avoid unwarranted sentence disparities among
defendants with similar records who have been found guilty of
similar criminal conduct.

76
77
78

“(c) Statement of Reasons for Imposing a Sentence. The
court, at the time of sentencing, shall state in open court the
reasons for imposing a particular sentence; and if the sentence
deviates from the norm established by the guidelines pursuant to
section 21(b), the court shall state in writing the specific reason for
the deviation.

79
80
81
82
83
84

Section 3. Order of Restitution85
The court, in imposing a sentence on a defendant who has been

found guilty of an offense causing bodily injury or property
damage or other loss, may order, in addition to the sentence that is
imposed pursuant to the provisions of section I, that the defendant
make restitution to a victim of the offense in an amount and
manner set by the court. The provisions of sections I I and 12 apply
to an order to pay restitution as they apply to a sentence to pay a
fine.

86
87
88
89
90
91
92
93

Section 4. Order to Notice to Victims94
The Court, in imposing a sentence on an individual who has

been found guilty of an offense involving fraud or other deceptive
practices, or on an organization that has been found guilty of any
offense, may order, in addition to the sentence that is imposed

95
96
97
98
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pursuant to the provisions of section 1, that the deiendant give
notice and explanation of the conviction, in such form as the court

may approve, to the class of persons or to the sector of the public
affected by the conviction or financially interested in the subject
matter of the offense, by mail, by advertising in designated areas or
through designated media, or by other appropriate means. In
determining whether to require the defendant to give such notice,
the court shall consider the factors set forth in section 2(b) to the
extent that they are applicable.

99
100
101
102
103
104
105
106
107

2. Probation108
Section 5. Sentence of Probation109
(a) In General A defendant who has been found guilty ofan

offense may be sentenced to a term of probation unless:
110
11l

(1) the offense is an offense for which probation has been
expressly precluded; or

112
113

(2) the defendant is sentenced at the same time to a term of
imprisonment for the same or a different offense.

114
115

Section 6. Imposition of a Sentence of Probation116
(a) Factors To Be Considered in Imposting a Term of Probation117

- The court, in determining whether to impose a term of proba-
tion, and, if a term of probation is to be imposed, in determining
the length of term and the conditions of probation, shall follow the
provisions of section 2.

118
119
120
121

(b) Effect on Finality of Judgement Notwithstanding the fact
that a sentence of probation can subsequently be modified or
revoked, a judgement of conviction that includes such a sentence
constitutes a final judgement for all other purposes.

122
123
124
125

Section 7. Conditions of Probation126
(a) Mandatory Condition The court shall provide, as an

explicit condition of a sentence of probation, that the defendant
not commit another federal, state, or local crime during the term of
probation.

127
128
129
130

(b) Discretionary Conditions The court may provide, as
further conditions of sentence to probation to the extent that such
conditions are reasonably related to the factors set forth in section
2 and to the extent that such conditions involve such deprivations

131
132
133
134
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of liberty or property as are reasonably necessary for the purposes
indicated in section 2. that the defendant comply with any of the
following or a combination thereof:

135
136
137

“(1) support his dependents and meet other family respon-
sibilities;

138
139

“(2) pay a fine imposed pursuant to the provisions of section 10
through 12;

140
141

“(3) make restitution to a victim of the offense pursuant to the
provisions of section 3;

142
143

“(4) give to the victims of the offense the notice ordered pursuant
to the provisions of section 4;

144
145

“(5) work conscientiously at suitable employment or pursue
conscientiously a course of study or of vocational training that will
equip him for suitable employment;

146
147
148

“(6) refrain from engaging in a specified occupation, business, or
profession bearing a reasonable relationship to the offense, or
engage in such a specified occupation, business, or profession only
under stated circumstances;

149
150
151
152

“(7) refrain from frequenting specified kinds of places or from
associating unnecessarily with specified persons;

153
154

“(8) refrain from excessive use of alcohol, or any use of a
narcotic drug or othercontrolled substance, without a prescription
by a licensed medical practitioner;

155
156
157

“(9) refrain from possessing a firearm, destructive device, or
other dangerous weapon;

158
159
160 “(10) undergo available medical or psychiatric treatment,

including treatment for drug or alcohol dependency, as specified,
by the court and remain in a specified institution if required for
that purpose;

161
162
163

“(11) remain in the custody of the department for any time or
intervals of time, totaling no more than the lesser on one year or the
term of imprisonment authorized for the offense during the first
year of the term of probation;

164
165
166
167

“(12) reside at, or participate in the program of, a community
treatment facility for all or part of the term of probation;

168
169

“(13) work in community service as directed by the court;170
“(14) reside in a specified place or area, or refrain from residing

in a specified place or area;
171
172
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“(15) remain within the jurisdiction ol the court, unless granted173
permission to leave by the court or a probation otticer,

“(16) report to a probation officer as directed by the cout tor the
probation officer;

174
175
176

“(17) permit a probation officer to visit him at his home or
elsewhere as specified by the court;

177
178

“(18) answer inquiries by a probation officer and notify the
probation officer promptly of any change in address or
employment; or

179
180
181

“(19) notify the probation officer promptly if arrested or
questioned by a law enforcement officer; or

182
183

“(20) satify such other alternative sentences as the court may184
impose185

“(c) Modification of Conditions. The court may, after a
hearing, modify, reduce, or enlarge the conditions of a sentence of
probation at any time prior to the expiration or termination of the
term of probation, pursuant to the provisions applicable to the
initial setting of the conditions of probation.

186
187
188
189
190

“(d) Written Statement of Conditions. The court shall direct
that the probation officer provide to a defendant sentenced to
probation a written statement setting forth all the conditions to
which the sentence is subject with sufficient clarity and specificity
to serve as a guide for the defendant’s conduct and for such
supervision as is required.

191
192
193
194
195
196

Section 8. Running of a Term of Probation197
“(a) Commencement. A term of probation commences on the

day that the sentence of probation is imposed, unless otherwise
ordered by the court.

198
199

200
201 “(b) Concurrence With Other Sentences. Multiple terms of

probation, whether imposed at the same time or at different times,
run concurrently with each other. A term of probation runs
concurrently with any federal, state, or local term of probation or
parole for another offense to which the defendant is subject or
becomes subject during the term of probation, except that it does
not run during any period in which the defendant is imprisoned,
other than as a condition of probation under section 7 (b)(l I) or 7
(b)( 12), in connection with a conviction for a federal, state, or local
crime.

202
203
204
205
206
207
208
209
210
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211 “(c) Early Termination. The court may terminate a term of
212 probation previously ordered and discharge the defendant at any
213 time in the case of a misdemeanor or an infraction or at any time
214 after the expiration of one year of probation in the case of a felony,
215 if it is satisfied that such action is warranted by the conduct of the
216 defendant and the interest of justice.
217 “(d) Extension. The court may, after a hearing, extend a term
218 of probation, if less than the authorized term was previously
219 imposed, at any time prior to the expiration or termination of the
220 term of probation, pursuant to the provisions applicable to the
221 initial setting of the term of probation.
222 “(e) Subject to Revocation. - A sentence of probation remains
223 conditional and subject to revocation until its expiration or
224 termination.
225 Section 9. Revocation of Probation
226 “(a) Continuation or Revocation. - If the defendant violates a
227 condition of probation at any time prior to the expiration or
228 termination of the term of probation, the court may, after a
229 hearing:
230 “(1) continue him on probation, with or without extending the
231 term or modifying or enlarging the conditions; or
2.32 “(2) revoke the sentence of probation and impose any other
233 sentence that was available under sections I through 4at the time
234 of the initial sentencing.
235 “(b) Delayed Revocation. The power of the court to revoke a
236 sentence of probation for violation of a condition of probation
237 extends beyond the expiration of the term of probation for any
238 period reasonably necessary for theadjudication of matters arising
239 before its expiration if, prior to its expiration, a warrant or
240 summons has been issued on the basis of an allegation of such a
241 violation.

242 3. Fines
243 Section 10. Sentence of Fine
244 (a) In General Subject to the provisions of section 11, a
245 defendant who has been found guilty of an offense may be
246 sentenced to pay a fine.
247 (b) Alternative Authorized Fine. In lieu of an authorized fine
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or any other provision of law, a defendant who has been found
guilty of an offense through which pecuniary gain was directly or
indirectly derived, or by which bodily injury or property damage or
other loss was caused, may be sentenced to pay a fine that does not
exceed twice the gross gain derived or twice the gross loss caused
whichever is the greater.

248
249
250

251

253

Section 11. Imposition of a Sentence of Fine254
“(a) Factors To Be Considered in Imposing a Fine. —The court,

in determining whether to impose a fine, and, if a fine is to be
imposed, in determining the amount of the fine, the time for
payment and the method ofpayment, shall follow the provisions of
section 2 to the extent they are applicable, including, with regard to
the characteristics of the defendant under section 2(b) the ability of
the defendant to pay the fine in view of;

255

256

258
259
260
261

“(1) the defendant’s income, earning capacity, and financial
resources;

262
263

“(2) the nature of the burden that payment of the fine will impose
on the defendant, and on any person who is financially dependent
upon the defendant;

264
265
266

“(3) any requirement imposed upon the defendant to make
restitution or reparation to the victim of the offense; and

267
26H

“(4) any other pertinent equitable consideration.269
“(b) Time and Method ofPayment. At the time a defendant is

sentenced to pay a fine, the court may provide for the payment to
be made within a specified period of time or in specified
installments. If no such provision is made a part of the sentence,
payment is due immediately.

270
271
272
273
274

“(c) Alternative Sentence Precluded. At the time a defendant
is sentenced to pay a fine, the court may not impose an alternative
sentence to be served in the event that the fine is not paid.

275
276
277

“(d) Individual Responsibility for Payment by Organization.
If a fine is imposed on an organization, it is the duty of the
individuals authorized to make disbursement of the assets of the
organization to pay the fine from assets of the organization.

278
279
280
281

Section 12. Modification or Remission of Fine282
“(a) Petition for Modification or Remission. A defendant

who has been sentenced to pay a fine, and who has paid part but
not all thereof, may petition the court for:

283
284
285
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286 “(1) an extension of the time for payment;
287 “(2) a modification in the method of payment; or

“(3) a remission of all or part of the unpaid portion.288
“(b) Order of Modification or Remission. If, after the filing or

a petition as provided in subsection (a), the court finds that the
circumstances no longer exist that warranted the imposition of the
fine in the amount imposed or payment by the time or method
specified, or that it would otherwise be unjust to require payment
of the fine in the amount imposed or by the time or method
specified, the court may enter an order:

289
290
291
292
293
294
295

“(1) extending the time for payment;
“(2) modifying the method of payment; or
“(3) remitting all or part of the unpaid portion.

296
297
298

4.lmprisonment299
Section 13. Sentence of Imprisonment300
“(a) In General. A defendant who has been found guilty ofan

offense may be sentenced to a term of imprisonment.
301
302

Section 14. Imposition of a Sentence of Imprisonment303
“(a) Factors To Be Considered in Imposing a Term of

Imprisonment. The court, in determining whether to impose a
term of imprisonment, and, if a term of imprisonment is to be
imposed, in determining the length of the term shall follow the
provisions of section 2 to the extent that they are applicable.

304
305
306
307
308

“(b) Modification of an Imposed Term of Imprisonment. The
court may not modify a term of imprisonment once it has been
imposed except that:

309
310
311

“(1) upon motion of the Commissioner of Corrections and upon
notice to the attorney for the government, the court, for
extraordinary and compelling reasons, may reduce an imposed
term of imprisonment; and

312
313
314
315

(2) the court may modify an imposed term of imprisonment to
the extent otherwise expressly permitted by statute.

316
317

Section 15. Multiple Sentences of Imprisonment318
“(a) Imposition of Concurrent or Consecutive Terms. Ifmultiple

terms of imprisonment are imposed on a defendant at the same
time, or ifa term of imprisonment is imposed on a defendant who is
already subject to an undischarged term of imprisonment, the

319
320
321
322



I JanuaryHOUSE No. 54H410

323 terms may run concurrentlyor consecutively. Multiple terms ot
324 imprisonment imposed at the same time run concurrently unless
325 the court orders that the terms are to run consecutively. Multiple
326 terms of imprisonment imposed at different times run consecutive-
-327 ly unless the court orders that the terms are to run concurrently.
328 “(h) Factors to be Considered in Imposing Concurrent or
329 Consecutive Terms. The court, in determining whether the
330 terms imposed are to be ordered to run concurrently or
331 consecutively, shall follow the guidelines established pursuant to
332 section 21 (m) of this chapter.
333 “(c) Treatment of Multiple Sentences as an Aggregate.
334 Multiple terms of imprisonment ordered to run consecutively shall
335 be treated for administrative purposes as a single, aggregate term
336 of imprisonment.
337 Section 16. Calculation of Term of Imprisonment
338 “(a) Commencement of Sentence. A sentence to a term of
339 imprisonment commences on the date the defendant is received in
340 custody awaiting transportation to, or is received at, the official
341 detention facility at which the sentence is to be served.
342 “(b) Credit for Prior Custody. A defendant shall be given
343 credit toward the service of a term of imprisonment for any time he
344 has spent in official detention prior to the date the sentence
345 commences;
346 “(1) as a result ofthe offense for which the sentence was imposed;
347 or
348 “(2) as a result of any other charge for which the defendant was
349 arrested after the commission of the offense for which the sentence
350 was imposed;
35 | that has not been credited against another sentence.
352 Section 17. Release of Prisoner
353 “(a) Date of Release. Except as otherwise provided:
354 “(1) a prisoner sentenced to a term of imprisonment shall be
355 released by the department of correction on the date of the
356 expiration of his term of imprisonment, less any time credited
357 toward the service of his sentence as provided in subsection (b).
358 If the date for a prisoner’s release falls on a Saturday, a Sunday,
359 or a legal holiday, the prisoner may be released by the department
360 on the last preceding weekday.
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361 “(t>) Credit Toward Service of Sentence for Satisfactory
362 Behavior.
363 A prisoner who is serving a term of imprisonment other than a
364 term of imprisonment for the duration of his life, except as
365 otherwise provided by law, shall receive credit toward the service
366 of his sentence beyond the time served, of ten days at the end of
367 each calendar month of his term of imprisonment, if the
368 department of correction determines that, during that month, he
369 has satisfactorily complied with such institutional disciplinary
370 regulations as have been promulgated by the department and
371 issued to the prisoner. If the department determines that, during
372 that month, the prisoner has not satisfactorily complied with such
373 institutional regulations, he shall receive no such credit toward
374 service of his sentence or shall receive such lesser credits as the
375 department determines to be appropriate. The department's
376 determination shall be made within two days after the end of each
377 month. Such credit toward service of sentence vests at the time that
378 it is received. Credit that has been earned may not later be
379 withdrawn, and credit that has not been earned may not later be
380 granted.
381 Section 17A. Appellate Review
382 (a) Review of sentences imposed under the provisions of this
383 chapter shall be in the same manner and under the same conditions
384 as otherwise provided by law except as provided in this section.
385 (b) A defendant may appeal and seek review of a final sentence
386 imposed under the provisions of this chapter on the grounds that
387 the sentence imposed is not in accordance with the guidelines.
388 (c) The government may appeal and seek review of a final
389 sentence imposed under the provisions of this chapter on the
390 grounds that the sentence imposed is less than the norm established
391 by the guidelines.
392 (d) Upon review of the record, the reviewing court shall
393 determine whether the sentence imposed is unreasonable, having
394 regard for;
395 (1) the factors to be considered in imposing a sentence, as set
396 forth in the guidelines and policy statements or otherwise stated by
397 law; and
398 (2) the reasons for the imposition of the particular sentence, as
399 stated by the sentencing court.
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(e) If the reviewing court determines that the sentence is:400
(1) unreasonable, it shall state specific reasons for its conclusions

and:
401
402

(A) if it determines that the sentence is too high and the appeal
has been filed under subsection (b), shall set aside the sentence and:

403
404

(i) remand the case for imposition of a lesser sentence;405
(ii) remano the case for further sentencing proceedings; or
(iii) impose a lesser sentence.

406
407

(B) if it determines that the sentence is too low and the appeal has
been filed under subsection (c), shall set aside the sentence and:

408
409

(i) remand the case for imposition of a greater sentence;410
(ii) remand the case for further sentencing proceedings; or
(iii) impose a greater sentence;

41 1
412

(2) not unreasonable, it shall affirm the sentence.413

B. SENTENCING COMMISSION414
Section 18. Sentencing Commission; establishment and pur-

pose
415
416

“(a) There is hereby established as an independent commission
in the judicial branch a Sentencing Commission which shall consist
of seven members. The Governor shall appoint three members, one
of whom shall be appointed as the chairman. Not more than two of '
the members appointed by the Governor shall be members of the
same political party. The Attorney General shall appoint one
member. The Judicial Council, established under the provisions of
section 34A of chapter 221 of the General Laws, shall submit to the
Governor, and to the Committee on the Judiciary of the General
Court, a list of at least seven judges whom the Council considers
best qualified to serve on the Commission. The Governor shall, in
addition to his other appointments, designate three of the judges
from the list of recommended judges submitted by the Council to
serve on the Commission. The Chairman and members of the j
Commission shall be subject to removal from the Commission by )

the Governor only for malfeasance in office or for other good cause jy.
shown. The Commission shall have both judicial and non-judicial
members and shall, to the extent practicable, have a membership
representing a variety of backgrounds and reflecting participation
and interest in the criminal justice process.

417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
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“(b) The purposes of the Commission are to:437
“(1) establish sentencing policies and practices for the state

criminal justice system that:
438
439

“(A) assure the meeting of the purposes of sentencing as set forth
in section 1 (a) of this chapter;

440
441

“(B) provide certainty and fairness in meeting the purposes of
sentencing, avoiding unwarranted sentence disparities among
defendants with similar records who have been found guilty of
similar criminal conduct while maintaining sufficient flexibility to
permit individualized sentences when warranted by mitigating or
aggravating factors not taken into account in the establishment of
general sentencing practices;

442
443
444
445
446
447
448

“(C) reflect, to the extent practicable, advancement in
knowledge of human behavior as it relates to the criminal justice
process; and

449
450
451

“(2) develop means of measuring the degree to which the
sentencing, penal, and correctional practices are effective in
meeting the purposes of sentencing as set forth in said section 1
(a).

452
453
454
455

Section 19. Terms of office; compensation456
“(a) The members of the Commission shall be designated or

appointed for six-year terms.
457
458

“(b) No member may serve more than two full terms. A member
designated or appointed to fill a vacancy that occurs before the
expiration of the term for which his predecessor was designated or
appointed shall be designated or appointed only for the remainder
of such term.

459
460
461
462
463

“(c) The members of the Commission shall serve without
compensation but shall receive their necessary expenses incurred
in the discharge of their official duties.

464
465
466

Section 20. Powers and Duties of Chairman467
“The Chairman shall:468
“(a) call and preside at meetings of the Commission; and469
“(b) direct:470
“(1) the preparation of requests for appropriations for the

Commission; and
471
472
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f

473 “(2) the use of funds made available to the Commission.
474 Section 21. Duties of Commission
475 “(a) The Commission, by affirmative vote of at least four

members of the Commission, and pursuant to its rules and
regulations and consistent with all pertinent provisions of this
chapter shall promulgate and, upon approval by the General
Court, distribute to all courts of the Commonwealth;

476
477
478
479

“(1) guidelines, as described in subsection (b) through (o) to be
followed by a sentencing court in determining the sentence to be
imposed in a criminal case, including:

480
481
452
483 “(A) a determination of whether to impose a sentence to

probation, a fine, or term of imprisonment;484
485 (B) a determination as to the appropriate amount ofa fine or the

appropriate length of a term of probation or a term of
imprisonment; and

486
487

(2) the categories of offenses and the categories of defendants to
be used by a sentencing court in following the guidelines;

488
489

(3) general policy statements regarding application of the
guidelines or any other aspect of sentencing, including the
appropriate use of the sanctions provided in section 3 or 4 that in
the view of the Commission would further the purposes set forth in
section 1 (a).

490
491
492
493
494

(b) The Commission, in the guidelines promulgated pursuant to
this section, shall, for each category of offense involving each
category of defendant, establish a norm and a sentencing range.
The norm shall be the prescribed sentence for that category of
offense involving that category of defendant.The sentencing range
shall set the limits within which a sentencing court can deviate from
the norm. If the sentence involves a term of imprisonment, the
range shall be set so that the deviation from the norm does not

exceed 12 months or 25 percent, whichever is greater.

495
496
497
498
499
500
501
502
503

“(c) The Commission, in establishing categories of offenses for
use in the guidelines governing imposition of sentences of
probation, a fine, or imprisonment, and governing imposition of
other authorized sanctions, shall consider, but shall not limit its
consideration to the relevancy of:

504
505
506
507
508

“(I) the severity of the offense;
“(2) the circumstances under which the offense was committed

which mitigate or aggravate the seriousness of the offense.
509
510
511
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512 “(3) the nature and degree of the harm caused by the offense,
including whether it involved property, irreplaceable property, a
person, a number of persons, or a breach of public trust;

513
514

“(4) the community view of the gravity of the offense;515
“(5) the public concern generated by the offense;516
“(6) the deterrent effect a particular sentence may have on the

commission of the offense by others; and
517
518

“(7) the current incidence of the offense in the community and in
the nation as a whole.

519
520
521 “(d) The Commission in establishing categories of defendants

for use in the guidelines governing imposition of sentences of
probation, a fine, or imprisonment, and governing imposition of
other authorized sanctions, shall consider, but shall not limit its
consideration to, the relevancy of a defendant’s:

522
523
524
525
526 “(l)age;
527
528 “(3) vocational skills;
529 “(4) mental and emotional condition to the extent that such

condition mitigates the defendant’s culpability or to the extent that
such condition is otherwise plainly relevant;

530
531
532 “(5) physical condition, including drug dependence;

“(6) previous employment record;
“(7) family ties and responsibilities;

533
534
535 “(8) community ties;
536 “(9) role in the offense;
537 “(10) criminal history; and
538 “(11) degree of dependence upon criminal activity for a

livelihood.539
540 “(e) The Commission, in promulgating guidelines pursuant to

subsection (a)(1), shall promote the purposes set forth in section 18
(b) (1), with particular attention to the requirements of subsection
18 (b) (1) (B) for providing certainty and fairness in sentencing and

reducing unwarranted sentence disparities.

541
542
543
544
,545 “(0 The Commission, in promulgating guidelines pursuant to

subsection (a)( 1), shall seek to satisfy the purposes of sentencing as
set out in section 1 (a), taking into account the nature and capacity
of the penal, correctional, and other facilities and services available
in order to assure that the available capacities of such facilities
services will not be exceeded.

546
547
548
549
550

“(2) education;
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55 1 “(g) The Commission shall assure that the guidelines will specify
552 a sentence to a substantial term of imprisonment in a case in which
553 the defendant:
554 “(I) has a history of prior federal, state, or local felony
555 convictions for offenses committed on different occasions;
556 “(2) committed the offense as part of a pattern of criminal
557 conduct from which he derived a substantial portion of his income-
558 (2) committed the offense in furtherance of a conspiracy with
559 three or more persons engaged in a pattern ofracketeering activit y^,560 in which the defendant participated in a managerial orsupervisory^560
561 capacity; or
562 “(4) committed a crime of violence which constitutes a felony
563 while on release pending trial, sentence, or appeal from a federal, (
564 state or local felony for which he was ultimately convicted. (
565 “(h) The Commission shall insure that the guidelines reflect the I
566 general appropriateness of imposing a sentence other than
567 imprisonment in cases in which the defendant is a first offender
568 who has not been convicted of a crime of violence or an otherwise

serious offense569
570 “(i) The Commission shall insure that the guidelines reflect the ,
571 inappropriateness of imposing a sentence to a term of imprison-
-572 ment for the purpose of providing the defendant with needed (

570

573 educational or vocational training, medical care, or corrective
574 treatment, other than in an exceptional case in which imprison-
-575 ment appears to be the sole means ofachieving such purposeand in
576 which the court makes specific findings as to that fact.
577 “O’) The Commission shall insure that the guidelines
578 promulgated pursuant to subsection (a)(1) reflect the ap-
-579 propriateness of imposing an incremental penalty for each offense
580 in a case in which a defendant is convicted of multiple offenses
581 committed at different times.
582 “(k) The Commission in initially promulgating guidelines for

particular categories of cases, shall be guided by the average583
584 sentences imposed in such categories of cases prior to the creation L

585 of the Commission, and in cases involving sentences to terms of
586 imprisonment, the length of such terms actually served, unless the
587 Commission determines that such a length of term of imprison-
-588 ment does not adequately reflect a basis fora sentencing range that
5g 9 is consistent with the purposes of sentencing described in
590 subsection 1(a).
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“(1) The Commission periodically shall review and revise, in
consideration of comments and data coming to its attention, the
guidelines promulgated pursuant to the provisions of this section.
In fulfilling its duties and in exercising its powers, the Commission
shall consult with authorities on, and individual and institutional
representatives of, various aspects of the state criminal justice
system.

591
592
593
594
595
596
597

(m) The Commission shall promulgate guidelines to be followed
by a sentencing court in determining:

598
599

(1) whether multiple terms of imprisonment are to be ordered to
run concurrently or consecutively, and (2) the maximum aggregate
of consecutive terms of imprisonment to which a defendant may be
sentenced at the same time.

600
601
602
603

“(n) The Commission shall ensure that the general policy
statements promulgated pursuant to subsection (a)(3) include a
policy limiting consecutive terms of imprisonment for an offense
involving a violation of a general prohibition and for an offense
involving a violation of a specific prohibition encompassed within
the general prohibition.

604
605
606
607
608
609

“(o) The appropriate judge or officer shall submit to the
Commission in connection with each sentence imposed a written
report of the sentence, the offense for which it is imposed, the age,
race, and sex of the offender, information regarding factors made
relevant by the guidelines, and such other information as the
Commission finds appropriate. The Commission shall submit to
the General Court at least annually an analysis of these reports and
any recommendation for legislation that the Commission
concludes is warranted by that analysis.

610
611
612
613
614
615
616
617
618

Section 22. Powers of Commission619
“(a) The commission, by vote of a majority of the members

present and voting, shall have the power to:
620
621

“(1) establish general policies and promulgate such rules and
regulations for the Commission as are necessary to carry out the
purposes of this chapter;

622
623
624

“(2) appoint and fix the salary, subject to appropriation, and
duties of the Staff Director of the Sentencing Commission, who
shall serve at the discretion of the Commission;

625
626
627

“(3) request regular, supplemental, or deficiency appropriations
prior to any submission of such request;

628
629
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630 “(4) procure for the Commission temporary and intermittent
631 services;
632 “(5) utilize, with their consent, the services, equipment,
633 personnel, information, and facilities of other Federal, State, local,
634 and private agencies and instrumentalities with or without
635 reimbursement therefor;
636 “(6) enter into and perform such contracts, leases, cooperative
637 agreements, and other transactions as may be necessary in the
638 conduct of the functions of the Commission, with any public
639 agency, or with any person, firm, association, corporation,
640 educational institution, or nonprofit organization;
641 “(7) accept voluntary and uncompensated services;
642 “(8) request such information, data, and reports from any state
64 3 agency or judicial officer as the Commission may from time to time
644 require and as may be produced consistent with other law;
645 “(9) monitor the performance of probation officers with regard
646 t 0 sentencing recommendations, including application of the
647 Sentencing Commission guidelines and policy statements;
648 “(10) issue instructions to probation officers concerning the
649 application of Commission guidelines and policy statements;
650 “(II) arrange with the head of any other state agency for the
65 ] performance by such agency of any function of the Commission,
652 with or without reimbursement;
653 “(12) establish a reasearch and development program within the
654 Commission for the purpose of;
655 “(A) serving as a clearinghouse and information center for the
656 collection, preparation, and dissemination of information on state
657 sentencing practices;
658 “(B) assisting and serving in a consulting capacity to statecourts,

659 departments, and agencies in the development, maintenance, and
660 coordination of sound sentencing practices;
661 “(13) collect systematically the data obtained from studies,

662 research, and the empirical experience of public and private
663 agencies concerning the sentencing process;
664 “(14) publish data concerning the sentencing process;

665 “(15) collect systematically and disseminate information
666 concerning sentences actually imposed, and the relationship of

667 such sentences to the factors set forth in section 2;
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“(16) collect systematically and disseminate information
regarding effectiveness of sentences imposed;

668
669

“(17) devise and conduct, in various geographical locations,
seminars and workshops providing continuing studies for persons
engaged in the sentencing field;

670
671
672

“(18) devise and conduct periodic training programs of
instruction in sentencing techniques for judicial and probation
personnel and other person connected with the sentencing process;

673
674
675

“(19) study the feasibility of developing guidelines for the
disposition of juvenile delinquents;

576
oil

“(20) make recommendations to the General Court concerning
modification or enactment of statutes relating to sentencing, penal,
and correctional matters that the Commission finds to be
necessary and advisable to carry out an effective, humane, and
rational sentencing policy;

678
679
680
681
682

“(21) hold hearings and call witnesses that might assist the
Commission in the exercise of its powers and duties; and

683
684

“(22) perform such other functions as are required to permit
state courts to meet their responsibilities under section 2, and to
permit others involved in the state criminal justice system to meet
their related responsibilities.

685
686
687
688

“(b) The Commission shall have such other powers and duties
and shall perform such other functions as may be necessary to
carry out the purposes of this chapter, and may delegate to any
member or designated person such powers as may be appropriate
other than the power to establish general policy statements and
guidelines pursuant to section 21, the issuance of general policies
and promulgation of rules and regulations pursuant to subsection
(a)(1) of this section; and the decisions as to the factors to be
considered in establishment of categories of offenses and offenders
pursuant to section 21(b).

689
690
691
692
593
W4
695
696
>97
.98
99 “(c) Upon the request of the Commission, each state agency is
00 authorized and directed to make its services, equipment,
()| personnel, facilities, and information available to the greatest
02 practicable extent to the Commission in the execution of its
H functions.

99

)4 “(d) A simple majority of the membership then serving shall
)5 constitute a quorum for the conduct of business. Other thanfor the
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71,6 promulgation of guidelines and policy statements pursuant to
7()7 section 21, the Commission may exercise its powers and fulfill its
7()s duties by the vote of a simple majority of the members present.709 “(e) Except as otherwise provided by law, the Commission shall710 maintain and make available for public inspection a record of the
7 ' I final vote of each member of any action taken by it.
7 ' Section 23. Director and Staff
71 3 “(a) The Staff Director shall supervise the activities of persons
714 employed by the Commission and perform other duties assigned to
7 15 him by the Commission.
716 “(b) The Staff Director shall, subject to the approval of the
717 Commission, and subject to appropriation, appoint such officers
718 and employees as are necessary in the execution ofthe functions of
719 the Commission.
720 Section 24. Annual Report
721 “The Commission shall report annually to the General Court on
111 the activities of the Commission.

1 SECTION 2. (1) The sentencing commission established
2 pursuant to section 18 of chapter 279 A of the General Laws shall
3 file its first report not later than January 1,1981. Said report shall
4 include guidelines promulgated pursuant to subsection (a)(1) of
5 section 21 of said chapter. Said guidelines shall take effect upon
6 approval by both branches of the general court.
7 (2) The Commission shall report to the General Court not later
8 than January 1 of each year following its first report. Said report
9 shall include:

10 (a) any recommendations for revision of the guidelines
11 promulgated by the commission, which shall take effect upon
12 approval by both branches of the General Court; (b) any

11 recommendations for legislation to conform the General Court to

14 the provisions of said chapter.

1 SECTION 3. Sections 18 through 24 of SECTION lof thisact
2 and SECTION 2 of this act shall take effect upon its passage. The
3 remaining provisions of SECTION 1 shall take effect upon the

4 effective date of the guidelines as provided in subdivision (I) of
5 SECTION 2of this act.
6 The provisions of SECTION lof this act shall apply only to

7 those persons convicted of a crime after the effective date of

8 sections 1 through 17A of said SECTION 1.


