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The Energy Facilities Siting Council and the Massachusetts Energy
Office recommend that legislation be enacted which streamlines the
State regulatory process for small scale hydropower facilities. An
extensive review of existing regulatory requirements revealed excessive
duplication, overlapping jurisdiction among agencies and potential
for significant delays in the process. It is essential that the state
regulatory process be improved if significant development of this
energy resource is to be realized. The recommended legislation
provides for the establishment of lead agency powers within the
Secretariat responsible for energy matters, currently the Executive
Office of Consumer Affairs. The lead agency would facilitate the
development of hydropower by:

consolidating the State permitting process;
- consolidating the many existing State application forms into a

single form;
facilitating State/Federal coordination
allowing for consideration of State energy needs in the

regulatory process.
The goal is to establish a regulatory process which allows for the

timely licensing of sound hydropower projects, thus enabling the State
to take best advantage of this renewable energy resource.

These recommendations resulted from a study requested hy the
Legislature and were developed in cooperation with an Advisory
Committee consisting of representatives from appropriate state agen-
cies, utilities, and prospective site developers.

EXECUTIVE SUMMARY
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This report documents the study of hydropower licensing
procedures conducted by the Energy Facilities Siting Council and the
Energy Office as required by Chapter 7 of the Acts and Resolves of
1978. A description of the existing process, a discussion of recommen-
dations for process revisions and draft legislation are included. Rele-
vant background materials are attached as appendices to this docu-
ment.

A prime objective of the study was to be comprehensive, both in the
collection of information and the inclusion of varied opinions.
Exhaustive legal research was conducted by the two agencies, with the
assistance of Franklin Pierce Law Center. A series of meetings were
held to discuss the existing process and possible improvements withan
Advisory Committee including relevant state agencies, prospective site
developers and electric utilities. (See Appendix I for membership)
Through this process, a model of a desirable revised licensing proce-
dure was developed (see Appendix V). Finally, draft legislation was
prepared which would allow for the implementation of this model
process.

The Legislature’s interest in improving the regulatory process
relating to hydropower development has emerged at a time when
support for developing this renewable energy resource is increasing at
both the state and federal levels. Several initiatives have already been
taken by federal, state and regional agencies to remove the institutional
barriers to development of hydropower. The Federal Energy
Regulatory Commission (FERC), which administers the federal
hydropower licenses, has recently adopted a “short form” application
for minor (1.5 MW or less) projects and has expressed its support of
this study. The Department of Energy has funded Franklin Pierce Law
Center to conduct a study of the hydropower licensing process in
nineteen northeastern states and has instituted grant programs for
hydropower feasibility and demonstration projects. The New England
River Basins Commission in cooperation with the U. S. Army Corps of
Engineers and the six New England States, is currently involved in a
study to assess New England’s hydropower potential and the obstacles
to realization of this potential. Many other groups, such as the New

INTRODUCTION
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England Energy Congress, have issued statements supporting the
development of low-head hydropower.

In the interest of sound energy and economic policy, the Com-
monwealth must create a climate which promotes the use of indigenous
energy resources to relieve its dependence on fossil fuels. Preliminary
results of the New England River Basins Commission's study indicate
that significant hydropower potential may exist in the State, perhaps
as much as 200 MW at existing damsites. The technology of
hydropower is well proven and the environmental impacts oflow head
hydropower are far less than those of conventional resources. The
Massachusetts economy will benefit by the development of
hydropower through the creation of jobsand revenues. I’he substantial
institutional barriers which currently exist must be removed if this
development is to occur in a sound and timely manner. Streamlining
the licensing process is an important step toward this goal.
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Permits and licenses for the construction and operation of
hydropower facilities are issued by numerous federal, state, and local
agencies. At the federal level, the Federal Energy Regulatory Commis-
sion (FERC) and the Army Corps of Engineers administer those
licenses generally applicable to hydropower projects. The EPA, U.S.
Fish and Wildlife Service, the National Advisory Council on Historic
Preservation and other federal agencies with responsibilities for cer-
tain aspects of hydropower projects become involved through the
FERC process. (See Appendix 111 for a more detailed discussion of the
federal process). At the State level, there are as many as 19 statutes
which may be relevant to a particular hydropower project (See at-
tached flow chart). Major permits required for most hydropower
projects are administered by; Department of Environmental Quality
Engineering (DEQE) and its divisions of Waterways (2 permits, Ch. 91
and 253), and Water Pollution Control, the Executive Office ofEnvir-
onmental Affairs, MEPA Unit; and local Conservation Commissions
(Wetlands Act). In addition, hydropower projects frequently require
approval from four additional agencies: the Division of Fisheries and
Wildlife, the Department of Environmental Management, the Water
Resources Commission, and the Massachusetts Historical Commis-
sion. (See Appendix II for a more detailed discussion of the State
process).

The federal and state hydropower regulatory procedures provide for
a somewhat duplicative review of the complete range of issues
associated with each project. These issues include the project design,
dam safety, project cost, the proponent’s financial capability, energy
need and use, environmental impacts and water resource capability.
The FERC must evaluate all aspects of a project prior to the issuance
ofa license to operate. The FERC’s evaluation of major project (1500
kW or greater) requires significant detail, with lesser detail being
required for projects under 1500 KW. The majority of state agencies
involved in hydropower regulation are responsible for reviewing a
project with respect to one or two specific issues. For example, the
Waterways Chapter 91 permit evaluates dam safety, MEPAaddresses
environmental impacts, and the Historic Commission, the Division of

EXISTING REGULATORY PROCEDURES
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Water Pollution Control and the Conservation Commissions
(Wetlands Act) administer review of their respective issues as the
relate to hydropower.

The present hydropower licensing process contains very few
mechanisms for its coordination. Some State agencies have formalized
review and comment periods in which other relevant agencies may
choose to participate. The major responsibility for coordination ofthe
federal process lies with the FERC, due to its position as an umbrella
agency for hydropower. However, the number of State agencies in-
volved severely limits the ability of the FERC to coordinate the entire
process. Most State agencies employ independent review processes
and decision schedules, making extensive coordination extremely
difficult. As a result, conflicting conditions are frequently issued by the
differentagencies. The coordination of this process, as it exists present-
ly, relies heavily on the good faith of all agencies involved, leaving the
process susceptible to significant delays.

Overall, the structure of the existing hydropower licensing process
contains features which make it always repetitive, sometimes con-
tradictory, and often inefficient. This is a confusing and discouraging
state of affairs for developers and a significant inhibition to expanded
utilization of low head hydropower as a replacement for fossil fuels.



HOUSE - No. 55921979] 9

The Massachusetts Energy Office (MEO) and the Energy Facilities
Siting Council (EFSC) recommend that the Legislature adopt a
simplified, streamlined procedure for the licensing of hydro power
generating facilities in order to facilitate the development of hydro
power as an energy source for the Commonwealth. To implement such
a streamlined licensing procedure, the Energy Office and the Siting
Council further recommend that lead agency powers for hydro licen-
sing be estabished within the Executive Office responsible for energy
matters. This agency will have the following powers:

consolidate state agency decision-making process
consolidate application forms and information requirements
enforce time table on all licensing and permitting agencies
administer all appeals from agency decisions

As the description in the previous section of this report clearly
indicates, the existing licensing procedures are complex, time con-
suming and costly to the developer. The existing process involves up to
eight separate state agencies, departments or commissions, each of
whom has a different set of information requirements and a different
time table for making decisions on permits ordicenses. This situation is
exacerbated by the fact that a developer must deal with another layer
of regulatory procedures at the federal level in addition to the state
process.

In response to this problem, the revised process proposed by MEO
and EFSC coordinates all licensing and permitting agencies according
to a single time schedule and provides for consolidation of those
agencies' information requirements. The intent is to create a process
that 1) is comprehensive and clear to both the agencies and the
developer, 2) provides a degree of predictability for the developer (so
that he will be better able to plan his project financing, etc.), and 3)
allows for the consideration of the potential energy benefits of hydro
projects as well as their environmental impacts.

The concept of a lead agency is key to this proposed revision of the
state licensing procedure. By designing the process around the lead
agency, it is possible to coordinate and expedite the licensing
procedures without seriously impinging upon the existing authority of
agencies with jurisdiction over hydro power generating facilities.
Furthermore, such a system would allow developers to deal with only

RECOMMENDATIONS
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one agency at the state level instead of eight. The lead agency structure
would also provide the federal regulatory agencies (the FERC, in
particular) with one contact at the state level and would therefore
facilitate coordination of the state and federal licensing procedures.

The basic functions of the lead agency are to expedite the licensing
process via administrative coordination and management of informa-
tion flows, and to act as a last resort appeals body in the event
regulatory agencies delay decisions, deny permits or licenses or impose
burdensome or conflicting conditions on the developer. It will be the
responsibility of the lead agency to; 1) convene a meeting of all
licensing and permitting agencies and the developer to discuss the
project proposal and information required for permit or license
applications, 2) resolve any disputes between the developer and any
licensing or permitting agencies during the application and decision-
making process, and 3) enforce a strict time table for the decision-
making process upon all regulatory agencies. In the event of an appeal,
the lead agency shall issue a decision on the developer’s application
based on a balanced consideration of energy needs, costs and en-
vironmental impacts. (See Appendix V for a detailed description of the
proposed streamlined process and lead agency functions.)

It is recommended that the Secretariat responsible for energy policy,
development and regulation be designated as the lead agency for the
purpose of hydro licensing. This agency is currently Consumer Affairs
and the attached legislation reflects this fact. Should the responsibility
for energy be shifted to another Secretariat, however, it would be
recommended that the lead agency functions for hydro licensing also
be moved to that executive office. This recommendation is based on
the notion that the lead agency functions should be placed in the office
that will advocate development of the state’s renewable resource base.

In addition to the lack of coordination among state agencies in the
decision-making process, duplication of information requirements
constitutes a major problem for developers. Nearly every agency
involved with the regulation of hydro power generating facilities has a
seaparate application, filing form, or set of information requirements
which must be completed by a prospective developer. In many cases,

the same or similar information is required by different agencies on

separate forms, each with a different set ofspecifications regarding the
size of paper and type of plan drawing or maps to be used. No standar
format exists for presenting information to the several agencies.
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Duplication of information requirements is evident both among the
various state agencies and between the state and federal agencies. (See
Appendix IV for more details.)

The efficiency of the regulatory process could be substantially
improved by consolidating state application and information forms so
that duplication is minimized and coordination with federal regulatory
agencies can be improved. Establishing one set of information re-
quirements on a standard form that encompassed all state agency
concerns would reduce considerably the amount of time and cost to the
developer in preparing applications. Making the presentation of such
information consistent with federal requirements would allow for
closer coordination of state and federal regulatory processes and
would therefor help to reduce the burden on the developer.

Implementation of these two objectives could be achieved by giving
the lead agency theauthority to develop a standard application form to
be used by all licensing and permitting agencies in their review of hydro
power projects. This form should be designed to include the necessary
information requirements of existing state licensing and permitting
agencies and to be consistent with federal information requirements.
The lead agency should also be authorized to make all possible efforts
to involve the appropriate federal regulatory agencies in the state
licensing process in order to avoid duplication of information re-
quirements between state and federal agencies.

The proposed streamlined licensing procedure constitutes a substan-
tial improvement over the existing system both from the point of view
of the developer and the Commonwealth. Establishing a lead agency at
the Cabinet level with the powers discussed above will ensure that the
licensing process occurs efficiently and with a minimum of confusion
and duplication. Providing an appeals process, as described here, will
provide an opportunity for hydro projects for the first time to be
considered in terms of their energy benefits as well as their potential
environmental impacts. Streamlining the licensing procedure in this
manner will remove a substantial institutional barrier to the develop-
ment of hydro power and will allow the Commonwealth of
Massachusetts to realize the benefits of this important, indigenous
resource.

CONCLUSION
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In response to the legislative mandate contained in Chapter 7 of the
Acts and Resolves of 1978, the Massachusetts Energy Office and the
Energy Facilities Siting Council began a study of the regulatory
procedures for water power facilities. During the summer, the Energy
Office legal staff with assistance from the Franklin Pierce Law Center
conducted a comprehensive review of all of the state statutes and
agency regulations governing hydro power facilities. The study includ-
ed agencies with the power to issue specific permits and licenses, such
as the Department of Environmental Quality Engineering and the
MEPA unit of Environmental Affairs, as well as agencies and com-
missions which have the authority to approve certain aspects of a
project, depending on its location e.g. the Massachusetts Historical
Commission, the Department of Fisheries and Wildlife and the
Department of Environmental Management. The study clearly
revealed that the existing licensing procedures are cumbersome and
complex and thereby constitute a major barrier to the development of
hydropower in the Commonwealth. (See Appendix 11 for details of the
study.)

Upon completion of the study, the Energy Office and the Siting
Council decided to form an Advisory Committee to assist them in
designing a streamlined licensing process. Representatives of all the
state agencies with jurisdiction over hydropower projects were invited
to join the Advisory Committee along with private developers, utility
personnel and representatives from the Legislature, local government
and the major federal regulatory agencies. (See attached list of
members). The Committee met a total of three times during the fall of
1978.

The Energy Office and Siting Council staff first presented the
Committee with their study of existing state licensing procedures an
an outline of various options to consider for revising the process
ranging from a one-stop license to informal coordination of all keen

®f)e CommoubaealtJ) of Jltlassfafljusfetts
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sing and permitting agencies. After discussion, the consensus of both
the Committee and staff was that, of the range of options, the lead
agency concept would be the most expedient and effective way to revise
the process. Details regarding how the revised, streamlined process
would work and what functions the lead agency should perform were
then worked out in cooperation with the Committee at the second
meeting. Finally, the description of the revised process (See Appendix
II) was translated into legislative form and discussed at the final
Committee meeting. The problem of duplication of information re-
quirements for permit and license applications was also discussed and
it was determined that a standard form for baseline information should
be developed by the lead agency. The report to the Legislature and the
attached draft of legislation were put in final form after the last
meeting. Advisory Committee members were invited to submit any
written comments for inclusion in the final report. (See Appendix VI).

Thus, the legislative recommendations hereby submitted to the
Legislature are the result of an interactive process involving all of the
major participants in the field of hydropower. Input from state and
federal regulatory agencies, private site developers, utilities and
legislators was actively encouraged through the Advisory Committee
and constitutes an integral part of the recommendations.
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Present licensing procedures appear to be a major barrier to the
development of hydro power in Massachusetts. The time and costs
involved in getting licenses and approval to produce and sell
hydroelectricity often prohibit the development of the many suitable
damsites in the Commonwealth. The process currently involves up to
eight different state agencies, departments or commissions whose
authority in regard to hydro projects is sometimes unclear. Only with
difficulty can the developer who is without extensive experience in
dealing with the government understand which agencies and proce-
dures he must contend with or gauge how long the entire process will
take.

The following outline and accompanying flow chart represent an
attempt to sort out and explain the current licensing procedures. This
report was prepared by MEG personnel over the past few months and
analyzes the statutes and regulations of pertinent agencies. The report
will serve as the basis for developing a streamlined or simplified
licensing procedure.

1) Wetlands Permit A developer who proposes to remove, dredge,
fill or alter any bank, wetland area, river, stream or pond must file a
written Notice of Intent to do so with the local Conservation Commis-
sion and the Department of Environmental Quality Engineering
(DEQE). 1 The notice must provide detailed plans of the project includ-
ing maps, engineering drawings of the site and proposed structures,
and an Environmental Data form describing such things as sewage
disposal, ground surface water, water supply and the impact of pro-
posed actions and alternatives. 2 Twenty-one days after receipt of

GTfjc Commontoealtf) of JHaggadnisettsi
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the Notice of Intent, a public hearing is held. The Commission then has
21 days to determine whether the area on which the proposed work is
to be done is “significant to public or private water supply, the ground
water supply, to flood control, to storm damage prevention, to preven-
tion of pollution, to protection of land containing shellfish, or to the
protection of fisheries.”3 If so, then the Commission will impose an
order of conditions regarding how these interests are to be protected,

An appeal process through DEQE maybe initiated by theapplicant,
aggrieved parties, an abuttor, ten town or city residents or the Com-
missioner of DEQE.4 The Commissioner ofDEQE then has 70 days to
issue a superceding order. 5 The Notice of Intent is also reviewed by
DEQE to determine whether additional waterways licenses are
necessary. Such determination is made within 6 weeks at the longest
and the average time is two weeks from the time ofreceipt of the Notice
of Intent.6

2) Massachusetts Environmental Protection Act (MEPA)
Review

Any developer who applies or intends to apply to a state agencyfora
license, permit or financial assistance must file an Environmental
Notification Form (ENF) no later than 10 days after the first such
application, unless the project involves only minor repairs or
maintenance and is excluded under Appendix C of the MEPA
regulations. 7 It doubt exists as to whether a project is excluded, a
developer or an agency may request an opinion of the Secretary of
Environmental Affairs. Such requests will be responded to within 10
days/

In preparing an ENF, the developer must provide a description of
the project and a statement of the proposed scope or range of en-

vironmental issues which may be involved, including impacts on

historic resources, open space and recreation, fish and wildlife, vegeta-
tion, coastal or inland wetlands, flood hazard areas, geologically
unstable areas, agricultural and forest lands, mineral resources, water
quality, and aesthetics. This document is reviewed by the MEPA unit

of the Executive Office of Environmental Affairs, the headquarters
and appropriate regional office of DEQE, the Massachusetts
Historical Commission, and the Local Conservation Commission.
Other agencies may be included depending on what permits are re
quired and what functions the project will provide. 1' The public an
other participating agencies may submit comments on the ENT up to
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the twentieth day following publication. 10 The Secretary has 30 days
from the date of publication within which to consult with developer
and participating agencies and issue a certificate stating whether or not
an Environmental Impact Report (EIR) is required and if so, what its
scope must be. 11

The EIR is intended to address only those aspects of the project
which are likely to cause damage to the environment, based on the
information provided in the ENF. The Report must include a descrip-
tion of the major benefits, costs, environmental impacts and alter-
natives of the project and an outline of the measures being utilized to
minimize environmental damage, along with a copy of the ENF and
written comments submitted by agencies and the public with responses
by the proponent. 12 The El must be submitted to the Secretary of
Environmental Affairs, the State Clearinghouse in the Office of State
Planning, the appropriate regional planning commission, any par-
ticipating agency and such other agencies as designated in Appendix B
of the regulations. l 3 Both a draft and a final EIR must be submitted
and reviewed according to a procedure that includes publication of
notice of availability in the Environmental Monitor, a 30-day com-
ment period, and 6 or 7 days for the Secretary to issue a judgment of
adequacy. 14 Finally, agencies are required to act on permit
applications within 90 days of publication of notice of availability of
final EIR, 90 days of publication of notice of the determination that an
EIR is not required, or 90 days from the permit application, whichever
is latest. 15 An agency or person may appeal on tthe basis of an im-
proper determination of whethera project requires the preparation of
an EIR, or failure of a final EIR to comply with the requirements of
MEPA. 16

3) Waterways License (Chapter 91) A developer must apply to
the DEQE Division of Waterways fora license under Chapter 91 of ths
Massachusetts General Laws if the proposed project involves con-
struction or extension of a dam or other structure located; 1) upon
certain parts of the Westfield, Connecticut or Merrimack Rivers, 17 2)
below the high water mark of any river or stream with respect to which
expenditures from federal, state or municipal funds have been made
for stream clearance, channel improvement, or any form of flood
control or prevention work 18

, 3) over or upon the waters ofany great
pond l9

, or 4) in or over tide waters below the high water mark but not
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beyond any established harbor line or line of riparian ownership, 2o An
application for this license must include plans for the proposed struc-
ture, extent and method of construction and. if applicable, the amount
of solid filling to be placed in tidewater. The Waterways review is
concerned with dredging, obstacles to navigation and proper land use.

The Division ofWaterways circulates the completed application to 5
or 6 agencies, including the Water Resources Division, Water Supply
Bureau and the Army Corps of Engineers, for their review and com-
ment. Neither the statutes nor regulation specify a time limit for
submittal or comments or issuance of a license. Generally, the DEQE
Waterways Division will issue a license, possibly with conditions, if no
adverse comments are received within a'“reasonable” period of time
and if it is assured that the applicant has obtained an Environmental
Authorization from MEPA and an order of conditions from the local
Conservation Commission or the Commissioner of DEQE. Given
completion of these two prior review processes, the average approval
time by Waterways is two weeks or at most 4to 6 weeks. 21 If an
applicant subsequently violates the conditions of this license, DEQE
may appeal to the Supreme Judicial Court. 22

4) Waterways License (Chap. 253) This license applies to reser-
voir dams or mill dams which either exceed 10 feet in height, impound
more than one million gallons of water, have a drainage area larger
than one square mile or would involve risk to downstream life or
property in the event of a failure. 23 The developer of a hydroelectric
project must first provide the DEQE Division of Waterways with
information concerning the location of the dam, its height, drainage
area, the volume of water impounded, and a statement ofdownstream
conditions of life and property so that the Commissioner may deter-
mine whether the project comes under the purview of Chapter 253
requirements. If jurisdiction is found, then the developer must submita
description of the project including a hazard evaluation, hydrologic
data, design criteria, construction drawings and specifications and a
certification of inspection. 24 The application is reviewed primarily to

determine the safety and structural integrity of the dam, possibilities of
downstream flooding, draw down, etcetera. The review process is

rather informal and, like ths Chapter 91 procedure, has no specified
time restrictions.

DEQE is also authorized to approve the location and plans of all



HOUSE - No. 55921979] 19

dams constructed and maintained by towns, according to the permit-
ting procedures of Chapter 253.25 In addition, DEQE has authority to
monitor and inspect cams for safety and may order the owner or
operator to submit engineering plans and make certain specified
repairs. 26

5) Water Quality Certificate The Division of Water Pollution
Control (WPC) within DEQE has the responsibility to enhance the
quality and value of water resources in the Commonwealth. It has the
authority to set standards of minimum water quality and to issue
permits. 27 According to federal law, any application for a federal
license or permit “to conduct any activity including but not limited to,
the construction of operation of facilities which may result in any
discharge into the navigable waters” must receive a water quality
certificate from Water Pollution Control.2S

The Division of Waterways generally notifies applicants for chapter
92 licenses of their obligation to obtain a water quality certificate. In
addition, the Corps of Engineers willrequire a water quality certificate
before issuing a Section 404 permit for any projects involving dredg-
ing.29 Water Pollution Control will review the materials submitted to
the Division of Waterways and determine whatadditional information
(such as hydrologic data and project plans) will be required for its
purposes. Each project proposal is then evaluated by WPC based on a
site-specific 7-day, 10-year low flow standard, established on a case-by-
case basis. The certificate when issued shall state the acceptable
minimum flow with which the developer must comply. 10

Water Pollution Control notifies other agencies of each project
proposal, including the Department of Fisheries and Wildlife, Coastal
Zone Management, Air and Hazardous Materials, the Corps of
Engineers and MEPA. The process for review of comments from
these agencies is similar to that described for chapter 91 Waterways
licenses. 11 The WPC is required to act on a request for certification
within a reasonable period of time which shall not exceed one year. If a
certificate is not issued within such a time period, it is considered
waived. 32 Granting of a certificate often takes only a few weeks but,
depending on the project, the required information may be difficult to
gather and thus, the process of certification may take considerably
longer.
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S

B. AGENCIES WITH AUTHORITY TO REVIEW, COMMENT
OR ISSUE CONDITIONS RE. HYDRO PROJECTS:

1) Department of Fisheries, Wildlife & Recreational Vehicles -

a) Division ofFisheries and Wildlife The Director of Fisheries and
Wildlife has the responsibility and the power to protect and ensure the
passage of anadromous fish in inland waterways. The Director may
examine all damsand other obstructions to the passage ofanadromous
lish in brooks, streams and rivers where in his judgment fishways are
needed. He may “determine whether existing fishways, if any, are
suitable and sufficient for the passage of such fish... or whether a new
fishway is needed . . . and prescribe by written order what changes or
repairs, if any, shall be made therein and where, how and when a new
fishway shall be built and at what times kept open.” 33

No specific criteria are outlined and no published requirements or
permitting procedures exist. The Division of Fisheries and Wildlife
usually receives notice of a project through DEQE, MEPAand/orthe
Army Corps of Engineers, and it generally relies on information about
a project supplied in the Wetlands or Corps permit applications or in
the ENF. 34 The Division may informally request additional informa-
tion, however. Although the Division has no permitting powers, a
developer is, in effect, forced to comply with Fish and Wildlife re-
quirements before he can go forward with a hydro project. This is
because the state Division has the power to enforce its conditions either
by requesting the Division of Water Pollution Control to set certain
minimum flow requirements, by invoking its relationship with the
federal Fish and Wildlife Service to induce the latter to withhold
approval of a FERC permit, or it mayraise serious objections through
the MEPA review process, thereby blocking a project. 35

b) Division of Marine Fisheries The Director of Marine Fisheries
has the overall power to maintain, preserve and protect all marine

fisheries resources. 36 To provide passage for salt water fish coming into
fresh water to spawn, the director has powers similar to those of the
director of Fish and Wildlife, as previously described. He may seize
and remove all obstructions, examine dams and obstructions where
fishways are needed, determine the adequacy of existing fishways and
prescribe changes or repairs where needed. 37 Fines may be imposed ifa
developer or owner of a dam or fishway refuses to comply with the
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director’s orders. The director also has the authority to close portions
of streams flowing into coastal waters during the spawning season of
smelt for a period of up to 60 days per year. 38

The Division of Marine Fisheries generally does not require specific
information about projects, but instead, reacts to information cir-
culated to it under the MEPA, Corps of Engineers, and Wetlands
permit review processes. Although the division has the authority to
“adopt, amend or repeal all rules and regulations” necessary for ths
protection of marine resources, in fact it rarely does.” Instead, the
Division invokes the broad powers given its director under the U. S.
Fish and Wildlife Coordination Act.40 Alternatively, the Division
tends to invoke its relationship with the U. S. Fish and Wildlife Service
in the same manner described for the state Division of Fisheries and
Wildlife. 41

2) Department of Environmental Management DEM has the
overall power to exercise general care and oversight of the en-
vironmental management of the Commonwealth and its adjacent
waters.42 DEM has authority to review all wetlands in the state and to
impose restrictions on the use of those areas where deemed necessary.
Specifically, the Commission of Environmental Management may
“adopt, amend, modify or repeal orders regulating, restricting, or
prohibiting dredging, filling, removing or otherwise altering or
polluting” coastal or inland wetlands, for the purpose of preserving
and promoting the public safety, health and welfare and to protect
public and private property, wildlife, fisheries, water resources, flood
plain areas and agriculture. 43 These orders of restrictions, if imposed,
are then included on all deeds for property in the given area.

No rules and regulations exist under these statutes, nor do any
formal, written criteria, though both are in preparation. Some of the
factors considered in evaluating wetlands include the value of the
wetland for flood control purposes, its effect on ground water level and
quality, whether or not actual and potential well sites are involved, the
ability of the wetland to control pollution, and the valueof the wetland
for fish and wildlife.44

Before DEM can issue an order detailing the permitted uses of land
within either coastal or inland wetlands, it must notify all landowners
that their land is under consideration for restrictions. DEM then
makes itself available to the landowners for a informal conference to
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discuss pending actions and relevant facts and an on-site review of an
owner’s premises. Notice of a public hearing is sent to the StateReclamation Board, DEQE. DPW, local officials and all assessed
owners 21 days prior thereto. After an order is issued and filed with the
Registry of Deeds, appeals can be brought to the Superior Court. It is
the opinion of DEM that both the Coastal and Inland Wetland
Restriction Acts give the Commissioner the power to regulate
hydroelectric dams if such activities involve any dredging, filling or
alteration of a restricted wetland.45

DEM has similar authority to issue orders regarding the scenic and
recreational rivers and streams of the Commonwealth and contiguous
lands.46 No rules or regulations currently exist nor do any formal
written criteria, though both will be in preparation by late 1978. No
rivers or streams have yet been designated as scenic, so this authority
would not affect hydro developers at the present time. 47

3) Water Resources Commission The Commission, chaired by
the commissioners of DEQE and DEM is authorized to meet and
consult on matters concerning watersheds, water systems, storage
basins and underground and surface water supplies. Its purpose is to
study the needs, supplies and resources of the commonwealth with
respect to water conservation and flood prevention and to determine
those sites and adjacent lands which it deems necessary to meet the
future water resource needs of the commonwealth for flood control,
low flow augmentation and municipal water supply.48 The Commis-
sion has no regulations and no specific criteria exist as to when or to
what extent it will discuss a project. The Commission is well informed
of water resource activity through close contacts with DEM, DEQE,
Department of Fisheries, Wildlife and Recreational Vehicles, Depart-
ment of Commerce & Development and the Metropolitan District
Commission. The Commission generally uses its broad powers to meet
and discuss policy issues rather than review specific projects or permit
applications. The Commission might become involved in review ofa
large water power project that had to do with flood control structures
or the diversion of water, but it would probably do so only at the
specific request of another agency. 49

4) Executive Office of Environmental Affairs As the umbrella
agency for all of the major environmental commissions an
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departments, including DEQE, DEM, MEPA, Fishcriesand Wildlife,
Agriculture, the M DC and Coastal Zone Management, the EOF A has
broad authority over all environmental matters and, ultimately, over
all projects that have a significant impact on the environment. 50 EOF A
has promulgated no rules or regulations under its broad enabling
statute, and most of its duties and functions are articulated in the
statutes which cover each of its divisions. Ultimately, however, this
office oversees all of the environmental review processes that affect
hydroelectric projects.

5) Massachusetts Environmental Trust Amendment This Article
broadly states the people’s right to clean air and water and the natural,
scenic, historic, and aesthetic qualities of their environment, and gives
the General Court the power to enact legislation to protect those
rights. 51 It is possible, though not certain, that citizens of the com-
monwealth could bring suit under this amendment in order to stop a
hydroelectric project which was allegedly causing damage to the en-
vironment.52

C. AGENCIES WITH AUTHORITY OVER HYDRO PROJECTS
IN CERTAIN LOCATIONS;

I) The Massachusetts Historical Commission has the overall
authority to preserve and protect all historical, cultural and
archeological resources of the commonwealth. It is responsible for the
assessment and certification of historic landmarks and may establish
standards for the care and management of such landmarks. If a
developer proposes to alter a historic landmark on his site in such a
manner as would seriously impair its historic values, permission must
be obtained from the Commission which is automatically notified of
all projects through MEPA, the Wetlands permit process and/or the
FERC license review. A public hearing must be held f irst, after which
the Commission may withhold permission for up to one year in order
to consult with civic groups, public agencies, and interested citizens to
ascertain the appropriate action to be taken. Appeals may be made to
the Superior Court. 53 It should be noted, however, that the Com-
mission’s authority over landmarks in the state would probably not
affect hydro projects since there are so few landmarks in the state.

The Commission is further cmplowered by federal law to review the
effect of an “undertaking” or proposed project on any property includ-
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cd in or eligible for inclusion in the National Register of Historic
Places. 24 Under this broad mandate the commission must first apply
the criteria of effect to determine if the project will indeed cause any
change in the quality of the historical, architectural, archeological or
cultural character. In the next stage, the criteria of adverse effect is
applied. If a finding of Adverse Effect is established then there is a
rather lengthy consultation process involving on-site inspection, a
public information meeting, oensideration of alternatives, avoidance
or mitigation of adverse effect and a memorandum of agreement
followed by a 30-day review period. The review process is complete
when the memorandum of agreement is signed by the chairman of the
Commission.55

If there is a finding of No Adverse Effect, then the developer may
proceed with the project. Thus a project of “undertaking” may proceed
only if it fails to come under the criteria of effect or adverse effect, or if
it conforms to the standards and requirements for protection of
historical resources established by the Commission.

2) The Underwater Archeological Resources Board within DEQE
has the duty and responsibility to protect and preserve historical,
scientific and archeological information about underwater
archeological resources located within the inland and coastal waters of
the Commonwealth. 56 The Board would have to issue a permit to a
developer only in cases where the hydro-electric project was located
within the area designated for archeological excavation and research.
It would be notified of any projects under its jurisdiction through the
MEPA review process and/or by the Massachusetts Historical Com-
mission. It is unlikely, however, that any hydro projects in the state
would be restricted by this agency.

3) Massachusetts Historic Districts No building or structure
located within a designated historic district may be altered or con-
structed in any way that would affect its exterior features unless
approved by the local Historic District Commission. 57 Thus a
developer whose hydroelectric project is located within such a district
must file an application for a certificate of appropriateness, non-
applicability or hardship, providing plans, elevation, specifications,
material and other information deemed necessary by the local Com-
mission or specified in local ordinances. 58 Within 14 days, if the
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Commission determines that the project is subject to its approval, a
public hearing is held. Then, within 60 days the Commission must
make a final determination on the application. Cities and towns are
authorized to establish a review or appeal procedure. 51'

4) The State Reclamation Board has authority to designate and
control all reclamation districts. According to the statutes, no water
power may be developed in a reclamation district except by vote of the
District and approval of the Board. 60 In fact, this clause has not been
enforced for many years, but the Board represents another checkpoint
for a developer whose project lies in a reclamation district.

5) Projects located in intertidal areas, coastal wetlands and beaches,
tidal rivers and adjacent uplands or anadromous fish runs in coastal
areas come under the purview of the Coastal Zone Management
Program within the Executive Office of Environmental Affairs. 61

Regulations under this program outline policies for the protection of
ecologically significant resource areas such as salt marshes, shellfish
beds, dunes, beaches, barrier beaches and salt ponds. They also specify
a procedure for consideration of coastally dependent energy facilities.
The actual implementation of the CZM program and the enforcement
of these regulations is actually the responsibility ofappropriate EOEA
agencies and departments which handle the permitting procedures. 62

The Secretary of Environmental Affairs must mediate any conflicts
between EOEA agencies regarding projects in a coastal zone. 63

The procedures and statutory authorities outlined above are those of
primary concern to a developer because they are the ones with which he
must contend before he can begin to construct or retrofit a dam site.
This report does not touch on federal laws or requirements which
could come into play, except to the extent that state agency authority
or criteria flow from such federal law. Nor does it discuss
Massachusetts laws regarding health and safety codes, use of ex-
plosives, zoning, interstate compacts or public utilities and rate struc-
tures, all of which would have a significant impact on a hydro project
during the construction, financing and marketing phases. These
statutes are important to a developer, be it a municipality or in-
dividual, in the later stages of a project, but the main focus here is on
procedures which may inhibit or prevent a hydroelectric project from
ever getting underway.

CONCLUSION:
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The institutional and legal problems that face a potential developer
of a small scale hydroelectric (hydro) development or any scale devel-
opment for that matter, are many, complex, and at times seeming
almost insurmountable. We at the Federal Energy Regulatory Com-
mission (FERC) share the concern that has been expressed by Con-
gress, the public, and you most of all, the potential developers,
designers, and owners of hydro developments.

In organizing this paper, 1 have tried to put myself in the place ofa
potential developer, attempting to wind his way through the myriad of
requirements that will eventually lead to project construction and
operation. My remarks today will be confined principally to obtaining
Federal approvals. Due to the delegation of Federal authority in some
areas to the States, I will necessarily need to discuss some State
approvals also.

®})c Commontoealtl) of jUlassacfnisetts

APPENDIX 111

CURRENT FEDERAL LICENSING PROCEDURES
FOR HYDROPOWER PROJECTS
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Early in the infancy of water resources development. Congress
realized that it could not continue to authorize each project through
special legislation. Therefore, Congress divided its authority, retaining
the direct authority over Federal development, and delegating to the
Commission through the Federal Water Power Act (Act) of 1920 the
authority to license non-Federal hydroelectric developments. The Act
was later substantially amended to its present form in 1935. The
Commission is authorized to license non-Federal developments that
(1) occupy in whole, or in part, lands of the United States; (2) are
located on navigable waters of the United States; (3) utilize surplus
water or water power from a government dam; and (4) affect the
interests of interstate commerce. Court interpretations of the Com-
mission’s jurisdiction have defined this authority so that it covers
virtually all projects. For any potential developer unsure of the
jurisdictional status of a project, there is a relatively simple legal
procedure that can be followed to obtain a Commission decision on a
particular project. A Declaration of Intention filed pursuant to Part 24
of the Commission’s Regulations is a formal request for a jurisdic-
tional finding. The requirements of Part 24 are short and un-
complicated, and can be completed with a minimum of data, much of
which is usually available from published sources. A simpler and more
direct method is to request an unofficial opinion from the FERC Staff.
Usually this will suffice. You have now, as a developer, passed the first
hurdle toward obtaining a license.

At this point you can follow one of two different procedures. You
may apply to the Commission for a preliminary permit (Permit) or a
license. Although a Permit is not a necessary prerequisite to an applica-
tion for license, it can be important to a potential developer. A Permit,
during its term, provides sole authority to develop a site or, in other
words, priority to file an application for license. A Permit thus protects
the substantial investment that is made in feasibility studies and license
application preparation, because it precludes development by others.
There are several institutional and legal problems associated with a
Permit. First, under the Act, public entities are given preference to
power sites. Section /(a) of the Act gives priority to public entities,
provided they have filed an equal application or can revise any applica-
tion it has filed to make it equal to one filed by a non-public entity. This
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naturally generates the traditional public-non-public controversies
that have been with us for many years. There is one point I should
make at this juncture, under the Act, Rural Electric Cooperatives
(Coops) have the same status as private entities. This preference clause
has resulted in some very interesting controversies. For instance, in
Vermont we have on file Permit applications for sites with Coops
versus public entities, and public entities versus private utilities. In
another case in the State of Colorado, three applicants have filed for
sites that, depending on the final outcome of FERC Staffs analysis,
could be mutually exclusive. In that case, we have co-applicants for
one project that are both public and private, a public applicant for
another, and a private applicant for the third. If competing publicand
private entities file for the same site and the applications are equal, the
public entity automatically obtains the Permit, regardless of when the
applications are filed. If the applications are not equal, the Commis-
sion would then issue the Permit to the applicant that proposes the
project that best fits the plan for comprehensive development of the
river basin, pursuant to Section 10(a) of the Act. If the competing
applicants are either ooth private or both public entities, and the
proposals are equal, then the party filing earliest would be awarded the
Permit. Obviously, the number of combinations are many. With the
new interest in hydro development, we are seeing an increased number
of competing applications. This competiution has caused long delays
because extensive additional legal and technical analyses are necessary
before a Permit can be issued.

What are the solutions to thecompeting Permit application problem?
I suggest that the best resolution to competing applications is negotia-
tion. For instance, the City of Burlington, Vermont and Green Moun-
tain Power Corporation filed competing applications for Preliminary
Permits for the Chace Mill Project. At our urging, both parties entered
into serious and honest discussions that eventually resulted in the
FERC issuing a joint Permit. If the project proves feasible, each party
would utilize about 50% of the project’s power output. In the west,
particularly in Northern California, a different approach has been
used. The utilities in that area are very receptive to being the power
market. In those cases where the utility’s interest is confined to
purchasing power, the public bodies have come forth as the potential
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developers. We have had, however, competing applications by public
entities in that area. Absent these kinds of solutions, the only remain-
ing solution would be legislative. However, legislative remedies to this
problem would not be easily pushed through Congress because the
same competing public/non-public interests would be involved.

There are other significant problems that must be considered. One
area that has concerned the FERC Staff recently resulted from a new
position by the Department of the Interior. We see this position as
possibly being adopted by the Department of Agriculture (U.S. Forest
Service), also. Interior recently advised the FERC that it believes the
Commission cannot issue a Permit if the project would be located in an
area under study for possible inclusion as a Wild and Scenic River.
Interior has, in fact, advised the FERC to request a 7(b) determination
under the Wild and Scenic Rivers Act. The Commission has not
rendered a decision in that case, but Interior’s position has important
implications. This same position could be advanced for lands under
study for wilderness areas or national parks, thus causing long delays
until a final decision by those agencies is rendered.

One final note regarding Permits should be mentioned. If a
developer needs to make field investigations, which is likely, he would
need to obtain permission to enter upon private or U.S. lands to
conduct subsurface explorations, gather engineering and environmen-
tal data, and perform surveys and mapping. Permission to enter
private lands does not usually cause insurmountable problems because
developers are able to negotiate with private land owners. On Federal
lands, you may need to obtain a permit under the Federal Land Policy
and Management Act to enter upon the lands. If the Federal land
agency does not act promptly, or contends that studies or environmen-
tal assessments are necessary, long delays will necessarily follow.

1 would now like to focus on the problems associated with obtaining
a license. The license processing steps that are discussed below are also
followed by the FERC in processing a Permit application.

Assuming a potential developer has obtained a Permit, he may file
an application for license during the term of the Permit with the
security that there will be no competing applicant. If, however, a
potential developer decides to file an application for license without a
Permit, there would then be the same risks as with a Permit of a
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competing application for the same site. Again, the same preference
rules would apply regarding the public versus Cooperative or Private
applicants. However, because the license application stage involves
greater and more far reaching issues, it is most likely that, if there are
competing applications, the Commission would require a hearing
before making any final determination. A hearing would involve the
following issues; (I) adequacy of design; (2) economic feasibility; (3)
environmental impacts; (4) financial capability of applicants; (5)
availability of power market; (6) dam safety; (7) projects’ adaptability
to comprehensive development of the river basin; (8) potential for
federal development; (9) water rights; and (10) other pertinent matters.

A hearing can be an expensive and a protracted proceeding,
sometimes resulting in months or years of delay. I strongly urge
anyone, particularly a potential developer of a small scale project, to
avoid a hearing if at all possible.

If there are not competing applications, a hearing may be required if
there is opposition to the project or its proposed operation. Hearings
on hydro projects are usually related to environmental issues. For
small scale developments, the most probable reasons would be water
quality or fishery matters. For instance, in many states fish and game
agencies routinely intervene on every application for license to protect
interests, sometimes undefined. For small scale developments, we
anticipate some problems, particularly in those areas where fish
facilities may be required. It is our intention to encourageagencies to
cooperate by either providing funds or technical assistance to
developers. If developers are expected to fund fish facilities, it will
render many small scale developments infeasible. Negotiations should
be conducted to resolve potential problems. All this will result in delays
unless agencies and developers are committed to solving these issues
expeditiously. Any developer must also be able to address all of the
issues noted above if there is an intervener that disputes any of those
issues, particularly environmental matters. So that you do not get too

discouraged at this point, I would like to offer some encouragement.
Our experience, to date, indicates that small scale developments are
unlikely torequire hearings and do not usually involve issues that cause
extensive delays in the licensing procedure.
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Now that we have discussed the preliminary stages of the licensing
procedure, we are ready to discuss how an application makes its way
through the FERC procedures. The procedures that 1 am going to
discuss have evolved over many years and are a result of requirements
of the Federal Power Act and, more particularly, other legislation
enacted by Congress. The following is a list of some of the other more
important statutes affecting the licensing process:

National Environmental Policy Act (P. L. 91-190)
Fish and Wildlife Coordination Act (P.L. 85-624)
Endangered Species Act (P.L. 93-205)
Historic Preservation Act (P.L. 89-665)
Water Pollution Control Act (P.L. 92-500)
Water Quality Improvement Act (P.L. 91-241)
Wilderness Act (P.L. 88-577)
Wild and Scenic Rivers Act (P.L. 90-542)
Coastal Zone Management Act (P.L 93-612)
Federal Land Policy and Management Act of 1976 (P.L. 94-579)
Before briefly describing the licensing processing steps, let’s review

the effect of these other statutes on the potential developer of a hydro
project. The effect of these statutes on a developer occurs at three
stages: (1) pre-license application; (2) during the licensing process;
and (3) after issuance of the license. Briefly, here are some of the prob-
lems a developer encounters from these statutes.

I believe you are all familiar with the requirements of the National
Environmental Policy Act (NEPA). Our greatest problem with NEPA
is not compliance, but over-compliance. We find that every agency at
the State and Federal level is doing NEPA assessments or statements
before making decisions. This results in delays in FERC receipt of
agency comments or other permits and licenses required from Stale
and Federal agencies. For small scale developments, there is a need for
cooperative efforts to reduce this over-compliance. A lead agency
must be recognized to meet NEPA requirements. Although the lead
agency concept is accepted at the Federal level, some agencies do not
follow it. Therefore, there is considerable duplication of effort. At the
State level, state agencies will sometimes recognize Federal NEPA
impact statements. They will not, however, recognize an assessment or
negative determination. On the other hand. Federal agencies do not
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recognize any State environmental assessments or statements prepared
pursuant to State laws. The solution is to expand the lead agency
concept to both the Federal and State agencies.

The Fish and Wildlife Coordination Act (FWCA) requires the
FERC to consult and cooperate with Federal and State fish and game
agencies. We do this in two ways. First, each application for license
must include an Exhibit S, a fish and wildlife plan. FERC regulations
require that an Exhibit S be developed in consultation and cooperation
with the agencies. It should be emphasized that an Exhibit S is the
developer’s plan. Agency input is not for the purpose of dictating the
contents of the plan, but to provide assistance and guidance. After the
application for license is filed, fish and game agencies are requested to
comment on the plan. If there is disagreement on the adequacy of the
Exhibit S, as often occurs, then the FERC must resolve the differences.
This is donethrough meetings or conferences, further correspondence,
or formal hearings, all of which require time. For small scale
developments, we are optimistic that the problems will be small, too.
The greatest problem we anticipate is the possible requirement for
construction of expensive fish facilities that could preclude economic
development.

The Endangered Species Act places a responsibility on the FERC to
assure that development will not interfere with or destroy any en-
dangered species. Since the FERC is a regulatory agency and not a
constructing agency, we require each applicant to determine if a
proposed development affects any endangered species. The FERC also
specifically requests the Department ofthe Interior to comment on this
matter. The impact of this statute on small scale hydro development is
indeterminable at this time.

The Historic Preservation Act has resulted in some special problems
for small scale developments because the proposed project may itself
be an historic landmark. Before the FERC can issue a license, the
Advisory Council on Historic Preservation and the State Historic
Preservation Officer must be consulted to assure that no historic or
cultural site will be adversely affected. Exhibit V of a license applica-
tion requires applicants to consult with these agencies, and the FERC
also requests agency comments on the application regarding this
statute.
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Water quality statutes are a very important consideration for any
potential developer. Pursuant to Sections 401 and 404 of the Federal
Water Pollution Control Act Amendments of 1972, approvals from
the Environmental Protection Agency (EPA) and the Corps of
Engineers, respectively, are necessary. EPA has delegated to most
states its Section 401 responsibilities. Section 401 requires certification
that a development meets state water quality criteria. This is usually
done by imposing minimum How requirements. Such minimum How
requirements are included as license requirements by the FERC.
Placing fill or any material in a stream requires a Section 404 Permit
from the Corps. Therefore, a permit is required for construction of a
powerhouse at an existing dam. Ifrecreation facilities or other facilities
requiring sewage treatment are included in a development, you may
also be required to apply for a Section 402 permit (NPDES Permit).
The obvious problem lies with minimum llow requirements. Minimum
flows to assure compliance with water quality standards could render
some small scale developments uneconomical.

The Wilderness Act and the Wild and Scenic Rivers Act do not need
any explanation. The impact of these statutes is obvious. Any propos-
ed development in a Wilderness area or on a potential Wild and Scenic
River is unlikely to succeed. The Coastal Zone Management Act does
not present significant problems because few hydro developments
affect coastal areas.

The Federal Land Policy and Management Act (FLPMA) presents
some special problems for projects located on Federal lands. The
Departments of the Interior and Agriculture (U.S. Forest Service) are
responsible for administering this statute. As of this writing, final
regulations have not been issued by the agencies. Dependent on how
the regulations are structured, FLPMA could be, on the one extreme, a
duplication of most of the FERC licensing requirements, or on the
other extreme, a supplementary requirement to assure protection of
Federal land resources. The FERC has urged the agencies to imple-
ment regulations that minimize the duplication of efforts and reduce
the filing requirements of applicants for projects on Federal lands. The
full impact of FLPMA cannot be assessed until the agencies publish
their joint regulations.

Congress passes new legislation at the rate of at least one new bill
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each year. 1 see no solution unless Congress begins to realize the impact
of these statutes, particularly on the small developers.

I am sure you will all agree that these statutes were passed for good
reasons. However, they have resulted in overlapping and conflicting
authority over hydro developments. The absolute solution to resolving
overlapping or conflicting authorities requires legislative changes. In
other instances, agency cooperation and constructive regulations
could reduce the problems without compromising the intent of other
legislative authority. These solutions do not appear to be forthcoming.
Therefore, we must deal with the problems and attempt to reduce the
time required to obtain a license. To accomplish this, the Commission
has established policies, procedures, and regulations designed to meet
the requirements of all statutes.

1 have dwelled considerably on the statutes and requirements of
Federal agencies. An important factor, and maybe the most important,
is the power marketing aspect. The FERC requires that a project must
be economically and financially viable. Economic viability can be
based on a number of different types of analyses, including life cycle
analyses. However, the key to economic and financial viability is a
demonstrated market for the power. For those developers that operate
a power system, a market can be shown by demonstrating a growing
need for power and the suitability of a hydro facility to meet that need.
For those developers that propose to sell all or part of the power
output, establishing a market is more difficult. Before a license is
issued, the FERC must be furnished with a power purchase contract.
You need not be reminded that there has been in some areas of the
country considerable resistance by utilities and others to enter into
contracts for purchase of power. There are a variety of reasons why
this has happened. Primarily, there are widely differing opinions as to
the value of power from a small scale development. We see a changing
of attitudes in this area toward the more positive. If the trend con-
tinues, this will encourage the development of small scale hydro proj-
ects.

An extremely important problem area is insurance. Insurance com-
panies may be the number one deterrent to development ofsmall hydro
projects. The cost of insurance premiums has skyrocketed due to the
recent dam failures. Higher insurance premiums seem to have no
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relationship to the hazards that may exist if there is a dam failure. For
instance, there is a proposed development in New York with an
installed capacity of less than 1,500 kW. The quoted annual insurance
premium for one million dollars coverage before the dam failure in
Georgia was $30,000 with a $250,000 deductible. The record of dam
failures in this country and the fact that any dam licensed by FERC
would be subject to its dam safety program should be reconsidered by
insurance companies with the aim of reducing the cost of insurance.

One final problem that should be mentioned is State and local
taxes. Usually, dams with no power plant have minimal tax
assessments. However, our experience indicates that when a power
plant is constructed, the local and State tax authorities substantially
increase assessments. Often the rationale is that the ratepayers can pay
the increased taxes through power revenues. The economic feasibility
of many small projects may rest with the tax assessment. Of course,
taxes are not fixed, and are most likely to follow the upward trend of
inflation and escalation in the cost of living.

To give some insight to the Commission’s procedures, I will briefly
describe the FERC licensing process, and some changes that are now
being considered. The Commission Staff has under study the entire
licensing process. The purpose of the study is to find ways to shorten
and simplify licensing procedures. Changes to our internal procedures
are being implemented. However, changes to those procedures not in
direct control of the FERC are more difficult to implement. Attach-
ment A is a flow chart of the licensing procedure for an application for
license involving new generating capacity. As you can see, it is a very
involved and lengthy process. If we follow the step-by-step procedure,
1 believe you will understand how it has evolved.

When an application is filed, the first step is a Staffreview to assure
compliance with the FERC regulations. If there are deficiencies, a
deficiency letter is sent to the applicant requesting a revised applica-
tion. After the application is complete, or if not found deficient under
the initial review, the applicant is requested to provide additional
copies (usually 50 to 75) for circulation to Federal, State, and local
agencies. It requires 60 to 160 days to reach this point, dependent on
the extent of deficiencies in the application. Agency comments are
usually requested within a 60 to 90 day period. Our experience with
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agencies’ comments has not been good. We normally encounter delays
at this point because of late agency responses. After all agency com-
ments are received, the applicant is given an opportunity to comment
on the agency responses. This usually requires 30 to 50 days. At this
point, the FERC Staff will make a final determination on whether or
not an environmental impact statement (EIS) is required. Staff does
this by reviewing the application and agency comments, and by con-
ducting its own analyses. If an EIS is not required. Staff would
complete its technical analysis and prepare recommendations to the
Commission. This usually requires three to four months.

If an EIS is required, a draft EIS is prepared, usually four to five
months after receipt of final agency comments. Federal Guidelines and
FERC regulations require a 45 day comment period on a draft EIS, but
experience indicates that this period could be as much as 75 days. After
comments on the draft EIS, Staff prepares and circulates the final EIS.
This usually requires about three months. At this point, the technical
Staff is ready to prepare recommendations to the Commission. This
step in the licensing process varies with the complexity of the proposed
project. The legal Staff would then prepare an order for final Commis-
sion consideration. The usual time required for issuance of a license for
a small scale development is about 12 to 15 months, assuming no EIS is
required. If an EIS is required, it would require an additional ten
months.

Before going further, let me offer an optimistic note at this point.
Our experience with small scale developments has been good.
However, there is need for improvement so that these type
developments can get underway at an even faster pace. There is little
the FERC can do about the requirements of other statutes, except to
suggest to agencies that regulations be simplified that overlap its
licensing authority. The FERC could suggest legislative changes to

reduce the number of approvals, but that approach is not usually
successful. The FERC is taking steps to simplify and reduce the
requirements of its licensing procedure. It is our hope that others will
follow.

You may be interested in a few of the changes now in effect or being
considered. On April 21, 1978, the FERC issued proposed changes in
its rules and regulations to institute a short-form license for small
projects (1,500 kW or less). This is the first ofa three-phase programto
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simplify all its regulations. We are now in the process of preparing
simplified regulations for projects 15 MW or less, particularly at
existing dams. Our target date for issuance of these regulations is
September 1978. We would then begin revising regulations for projects
of more than 15 MW installed capacity. There is also under considera-
tion proposed revisions for processing Permit applications. Presently,
it requires 12 to 24 months for issuance of a Permit. It is our intent to
reduce this to as little as three months. We are also considering other
changes such as: (1) shorter agency comment periods; (2) earlier start
of Staff environmental assessments and other studies; (3) elimination
of application processing steps; (4) instituting memoranda of un-
derstanding with other Federal agencies; (5) issuance of guidelines to
assist applicants; and (6) an increase in FERC Staff.

It is our goal to make the path to a license for a small scale hydro
development more direct and simplified. With your cooperation and a
total commitment, particularly other Federal and State agencies, this
goal can be achieved.

The views expressed herein are those of the writer and do not
necessarily reflect the views of the FERC.
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The purpose of this paper is to promote discussion on the informa-
tion currently required by hydropower permitting agencies. Each of
the federal, state, and local agencies involved in administering permits
to hydropower projects has instituted its own application form(s)and
filing regulations with which a developer must comply. The following
discussion focuses primarily on the type and form of information
required by these agencies in an attempt to assess the degree of duplica-
tion imposed on the developer.

In pursuit of effective measures for improving the hydropower
licensing process for the Siting Council/Energy Office Study, it is
necessary to identify those steps in the process which are the most time
consuming. Thus far, a large part of the study has focused on the time
necessary for agencies’ evaluation of applications, review and com-
ment, and permit approvals. The other major portion of the time to
license is that which the developer needs to prepare those forms
necessary to drive the regulatory review process. It is essential to
integrate these two factors to achieve an effective revision of the
licensing process.

There are several standard applications which a developer must
complete prior to the construction of his project. At the federal level,
the applications for the FERC and the Corps of Engineers (§404)
licenses are the only ones generally applicable to hydropower facilities.
Other federal agencies with responsibilities for certain aspects of
hydropower projects are involved through the FERC process. At the
state level, completion of applications for DEQE, Waterways Chapter
91 and Chapter 253 permits, for MEPA (ENF) and for the local
Conservation Commission (Wetlands Act; Notice of Intent) is re-
quired for most hydropower projects. In addition, the DEQE, Water
Pollution Control (Federal §401) permit is required for all hydropower
projects, with information requests being the primary means of com-

APPENDIX IV

DISCUSSION PAPER:
HYDROPOWER INFORMATION REQUIREMENTS
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plying with this requirement. Similarly, other state agencies with
responsibility for certain aspects of some hydropower projects issue
information requests on a case by case basis. Aside from review and
comment functions, there is no formalized coordination of these state
processes, although considerable informal coordination may occur.

With the number of permit applications, there is potential for
duplication. A comparison of the standard application forms discuss-
ed above shows similar information is presented in varying detail,
form, and focus. To demonstrate this point, an appendix has been
attached which lists several topical areas and identifies, generally, the
type and form of information required by these applications. A prime
example of this type of duplication is the types of project maps and
drawings required. Several locus maps, section drawings and plan
drawings are required. Specifications for these maps and drawings
vary in detail and form. The size of paper, margins, and location of
certain information is specified differently by several agencies and thus
requires the developer to create several originals of similar drawings.

From the information available, it is apparent that the reduction of
duplication could improve the overall efficiency of the licensing
process. The recent changes in the FERC short form (minor license)
application also indicates a belief that certain hydropower developers
are overburdened with information requirements. Appropriate
allowances for this concern must be included in revisions of the state
process to insure that these revisions are effective.

Small Scale Hydro Development, Institutional and Legal
Problems; Ronald A. Corso, FERC, June 1978

Narrative of Current Licensing Procedures For Hydroelectric
Projects in Massachusetts; EFSC/MEO Hydro Power Staff Report

- Permit Program, A Guide For Applicants: U.S. Army Corps of
Engineers, Nov. 1977

- Simplified Procedures for Certain Water Power Licenses; FERC
Short-Form, Sept. 5, 1978

References
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Regulations under the Federal Power Act

Environmental Notification Form

DEQE, Waterways Chapter 91 Requirements

Notice of Intent; Wetlands Protection Act

DEQF, Waterways Chapter 253 Applications

ENF Summary of project, existing uses, and site boundaries
Notice of Intent Summary of project purpose, existing conditions,
and proposed modifications
Corps of Engineers, §404 - - Description of project purpose, materials
and methods to be used
FERC

a) Minor License Summary of project, purposesandexistingcon-
ditions

b) Major License Detailed description of project, purpose, site,
and facilities

ENF - Original 1:24,000 USGS section (at least 8 I /2" x II") with a
sketch of the project and its boundaries
Notice of Intent 8 1/2" x 11" copy of USGS with the project
sketched thereon
Corps of Engineers 8" x 10 1 / 2" w/margin specs.; USGS-type map
with project locations and surroundings marked.
FERC

a) Minor license none
b) Major license Exhibit J; original to be between 24" x 36" and

28" x 40"; items to be included are specified

APPENDIX

INFORMATION REQUIRED BY TOPICAL CATEGORY

1. PROJECT DESCRIPTION

11. GENERAL MAP/LOCUS MAP



1979] HOUSE - No. 5592 43

in. ELEVATION/SECTION VIEW DRAWINGS
Waterways, chapter 253 Requires “construction drawings”; no

other specifications
Corps of Engineers 8" x 10 1/2" w/ margin specs; items to be
included are specified.
FERC Exhibit L

a) Minor License —at least 8" xlO 1 /2"; items to be included are
specified.

b) Major License original to be between 24" x 36" and 28" x 40";
detailed list of items specified

ENF No specifications, required only if available
Waterways, chapter 91 10" x 16" paper; detailed listing of
specifications, necessary for filing with Registry of Deeds
Waterways, chapter 253 Requires “construction drawings”; no
other specifications
Corps of Engineers 8" x 10 1/2" w/ margin specs; items to be
included are specified
FERC Exhibit K.

a) Minor License at least 8" x 10 1/2"; items to be included are
specified

b) Major License original to be between 24" x 36" and 28" x
40"; detailed list of items specified

ENF Itemized summary of potential impacts
Wetlands Itemized summary of wetlands related impacts
FERC

a) Minor License Description of environmental setting, potential
impacts and alternatives

b) Major License Exhibits S,T,V,W; detailed analysis of all
potential environmental impacts of the project

VI. DISCUSSION OF ALTERNATIVES
ENF— Requires a listing of feasible alternatives

IV. PLAN VIEW DRAWING

V. IMPACT ANALYSIS



HOUSE - No. 5592 [January44

Notice of Intent Requires a discussion of alternatives and the
relative benefits of each with respect to the proposal
FERC

a) Minor License - Description of alternative means of obtaining
equivalent power

b) Major License Exhibit W; description of alternative sites and
designs with analysis of impacts and energy alternatives

Notice of Intent Baseline data on affected surface waters,
groundwater, drainage and water supply
Waterways, chapter 91 As necessary in required drawings
Waterways, chapter 253 Description of flood hydrology and
pondage
Corps of Engineers As necessary in required drawings
FERC

a) Minor License Mean How, design capacities, operating
policies and as necessary in required drawings

b) Major License Exhibits H,I,W; detailed data relating to
operating policy, project design, power and energy estimates, and
environmental impact

VII. HYDROLOGIC DATA
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This Appendix is an in-depth description of the process described
more generally in the recommended legislation included in this report.
An earlier version of this outline was presented to the Advisory
Committee and discussed at the second Advisory Committee meeting.
It represents the views of the staffs of the Energy Office and siting
Council about how the timing and details of the process might work. It
is included here to guide the lead agency in formulating its regulations.

Pre-Application: In order to initiate the licensing and review
procedure at the state level, a developer must submit summary infor-
mation on the project, e.g., a completed Environmental Notification
Form (ENF), to the following agencies; the lead agency, MEPA Unit
of the Executive Office of Environmental Affairs, the headquarters
and appropriate regional office of DEQE. the local Conservation
Commission, the Massachusetts Historical Commission, the Depart-
ment of Fisheries, Wildlife and Recreational Vehicles, the Department
of Environmental Management, the Energy Facilities Siting Council,
Department of Public Utilities, and the Massachusetts Energy Office.
Developers are presently required to file an ENFnot later than 10 days
after filing the first application for financial assistance or a license from
a state agency. Thus, if the lead agency decides to use the ENF as the
preliminary notification form, this revision would merely establish the
ENF as a first step a way to notify and trigger a response from all
interested agencies regarding the proposed project, without adding
new forms or layers of bureaucratic review. If the lead agency decides
to use a form specifically designed for hydro facilities instead, submis-
sion ofthis form will be equivalent to submission of an application for
permit. This willallow the timing of the hydro licensing process and the
MEPA process to coincide.
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Negotiation: Within 30 days from the time the ENF is submitted, the
lead agency, in cooperation with the Secretary of Environmental
Affairs, will set up a joint meeting with the developer and all relevant
agencies: the local Conservation Commission, DEQE Divisions of
Waterways and Water Pollution Control, the Massachusetts
Historical Commission, the Division of Fish and Wildlife or Marine
Fisheries, MEPA, DEM, MEO and the EFSC. In addition, it is
desirable, from the developer’s standpoint, to coordinate state and
federal procedures. Thus, a representative from the Federal Energy
Regulatory Commission (FERC) should be invited to this meeting.

The purpose of such a meeting will be to provide a forum in which
the developer and interested agencies may discuss the project and the
requirements for licensing approvals. At the meeting, the developer
will be able to present his project proposal including plans for the
physical arrangement of the site, a description of the construction
work to be done, estimates of power output, the proposed use of the
power produced, and an outline of the potential environmental im-
pacts. The developer will also have the opportunity to learn directly
from agency representatives what information he must provide on, or
in addition to, the consolidated application form, and if it is likely that
project plans must be modified to satisfy agency concerns. Waterways,
the local Conservation Commission and Water Pollution Control will
specify what information they need for permit applications; the Mass.
Historical Commission will state whether or not the project must
preserve any historical or cultural resources and, ifso, how the project
must be redesigned to protect them. DEM shall state whether or not
the project is in a coastal or inland wetland that is restricted or under
consideration for restriction and what the requirements are in either
case. The joint meeting shall also serve as a consultation/scoping
session to determine whether or not an Environmental Impact Report
(EIR) will be required and, if so, what its scope should be.

At the end of the 30 days, established baseline and supplemental
information requirements will be formally presented to the developer
in writing. As described in the body of this report, baseline information
such as specifications for engineering drawings, site plans, and the
basic description of the project will be consolidated into a single
application form. By gathering representatives of all the agencies
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together at one time, any agency requirements in addition to this form
may be compared and coordinated so that duplication of effort may be
avoided. Both baseline and supplemental agency requirements shall be
modified to make use of information already compiled by the
developer for federal license applications. For example, if a developer
is applying for a major license from the FERC, then Exhibit W (the
Detailed Environmental Statement) of that application would serve as
a base of information for MEPA’s needs. Thus, at the end of this 30-
day period, the developer will know exactly what is expected of him
from all the agencies with jurisdiction over hydro projects.

The lead agency shall chair the meeting, mediate disputes and handle
any follow-up inquiries. It shall have the power to arbitrate decisions
regarding all information requirements.

Application Process: After the joint meeting, the developer will
prepare and submit the informationrequired for permits or licenses (as
specified at the end of the 30 days) to the DEQE Divisions of
Waterways and Water Pollution Control and a Notice of Intent to the
local Conservation Commission and the headquarters of DEQE. In
addition, the developer may have to compile information to satisfy the
needs and concerns expressed at the meeting by other non-permitting
agencies. For example, the developer may have to prepare an EIR and
submit it to the Secretary of Environmental Affairs, the State
Clearinghouse of the Office of State Planning, the appropriate
Regional Planning Commission, and all other participating agencies
(as specified by the current MEPA regulations). If the site is in a his-
toric district or is eligible for inclusion in the National Register of
Historic Places, the developer will have to describe how he willarrange
his project plans to comply with the Historic Commission’s restric-
tions, as outlined at the joint meeting. In addition, the developer may
be required by the Division of Fish and Wildlife or Marine Fisheries to
develop plans for the constructionn of a fish ladder or elevator in order
to provide passage for anadromous or catadromous fish. The
developer should submit plans to these agencies, describing in specific
terms how he proposes to protect historical and fisheries resources in
his project area because, although these agencies do not issue permits,
they do have the power, through their federal counterparts’ participa-
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tion in the FERC’s licensing process, to block a hydro project it their
requirements are not satisfied. We suggest that the lead agency require
the developer to forward copies of all license applications and project
plans so that it will have a complete record of all proceedings.

Decision: Agencies will make decisions on permits or licenses
separately, but within a uniform, specified time period of 90 days after
the final application has been submitted or, in the case of projects
requiring an El R, within 30 days after the final EIR is complete. This
time limit should apply to both permitting agencies and those with
general powers to review and impose conditions upon hydro projects.
Thus, the Mass. Historical Commission and the Department of
Fisheries and Wildlife would both have to sign off on a project within
90 days of receiving the final project plans from a developer.*

If an agency has a legitimate reason for delaying a permit decision
beyond the 90-day deadline, then it should petition the lead agency for
an extension of at least several weeks prior to the expiration of the 90-
day period. The lead agency may determine the legitimacy of any
request for extension of the review and decision-making period and
should establish the maximum time allowed for such extension. We
recommend no more than 30 additional days.

The purpose ofrevising the decision-making process in this manner,
and coordinating it with the MEPA timetable, is to establish a degree
of predictability for the developer’s sake without seriously changing of
imposing upon the agencies’ existing authority.

Appeals: If an agency fails to issue a permit or license within the 90-
day period or ifan agency denies a permit or license, or imposes unduly
burdensome conditions on a project, or issues an unlawful permit, then
the developer may appeal to the lead agency. In considering such an
appeal, the lead agency must take into consideration the energy needs,
the costs, and the environmental impacts of the proposed project.
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The intent of including an appeals step in the process is to provide
the developer with some more expeditious avenue for review ofagency
decisions than is provided by the judicial system. Furthermore, it will
provide the developer with an opportunity to have the viability of his
project reviewed from the standpoints ob both energy and en-
vironmental considerations. This appeals process will occur only after
existing mechanisms for appeal within an agency have been exercised
(e.g., the Commissioner of DEQE’s authority to review decisions of the
local Conservation Commission and issue superseding orders of con-
ditions).

Once the lead agency has decided to consider an appeal, it will hold
an adjudicatory hearing and issue a final decision within a reasonable
time after the filing of the appeal. The lead agency has the discretion to
delay a decision on appeal until all licensing and permitting agencies
have acted on an application, and to consolidate all appeals in one
hearing. The ultimate recourse for either an agency or the developer,
after exhausting this appeals process, would be to appeal the case in
court.

*Since the timing of review by the Mass. Historical Commission is
largely governed by federal law, this time limit could only be enforced
through an arrangement such as a memorandum of agreement. A
formal agreement of this sort would be desirable to obtain, since most
hydro projects at existing dam sites will have an impact on properties
with some historic value.
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NORTHEAST UTILITIES SERVICE COMPANY
P. O. BOX 270

HARTFORD, CONNECTICUT 06101
203-666-6911

December 19, 1978Mr. Henry Lee, Director
The Commonwealth of Massachusetts
Energy Office
73 Tremont Street
Boston, Massachusetts 02108

GCE-78-133Dear Mr. Lee:

We have reviewed the draft legislation submitted with your letter of
November 28, 1978, and basically concur with the Advisory Com-
mittee’s draft legislation and lead agency approach in reducing the
licensing time for hydroelectric projects. If the lead agency approach is
adopted by legislation, then it be advisable that the agency possess
engineering and environmental expertise in order to evaluate and
coordinate the complete licensing process.

Very truly yours
Robert N. Smart

Generation Civil Engineer

RJF/mar

cc: W. F. Fee
R. P. Werner
W. G. Counsil
D. C. Switzer
P. M. Stern
W. A. Greten

ADVISORY VI

A D VISOR Y COMMITTEE COMMENTS

LOW HEAD HYDROPOWER LICENSING STUDY
DRAFT LEGIST A TION
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THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL QUALITY ENGINEERING
DIVISION OF LAND AND WATER USE

100 NASHUA STREET, BOSTON 02114

December 12, 1978

Henry Lee, Director
Energy Office
73 Tremont Street
Boston, Massachusetts 02108

Dear Mr. Lee:

Re: Advisory Committee, Low-Head Hydropower Licensing Study

At the final meeting (Dec. 8, 1978) of subject committee, a member of
my staff presented an alternate course ofaction to that proposed in the
legislation entitled, “An Act Facilitating the Development of
Hydropower Generation”.

Ms. Bodmer-Turner requested that we transmit to you that alternative,
in writing, for consideration and possible inclusion in the report the
committee must file with the Legislature on or before December 27,
1978.

My premise is that in most cases to “facilitate” something, a subtrac-
tion must take place—not an addition, as proposed in said Legislation.
Given that premise, and the fact that many of the sites in
Massachusetts that will be developed for hydropower will be merely...
L a “retrofit” of a site formerly used or
2. a conversion of an existing dam which is currently being utilized for
another purpose.
I suggest that legislation be submitted to exempt hydropower genera-
tion from certain laws. Laws that immediately come to mind are the
Wetlands Act (MGL Ch. 131, 5.40), Dam Safety Act (MGL 253) and
Mass. Environmental Act (MGL 30, 5.62 et. seq.).
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There seems to be no reason to subject a developer of hydropower to a
State regulatory process that in most instances only duplicates the
Federal process, especially in view of the ever increasing energy costs
we are experiencing in Massachusetts.

If further information or explanation of the foregoing is desired, please
contact me.

Very truly yours,

John J. Hannon, P.E.
Chief Engineer

EHM:lma

cc: Sandy Bodmer-Turner
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Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Definitions. For the purpose of this act, the
2 following words shall have the following meanings unless the
3 context otherwise requires:—
4 “Hydro Power Generating Facility”, any power generating unit
5 whose power source is water flow and which is not subject to
6 regulation under section 69G and 69R inclusive of chapter 164.
7 “Permitting and Licensing Agencies”, all agencies, authorities,
8 and departments of state, county or municipal governments in-
-9 eluding regional authorities as defined by chapter 408, whose
10 approval, permit, license, certificate, or permission is required
11 prior to construction or preparation for construction of a hydro
12 power generating facility, except the Secretary of Environmental
13 Affairs acting under the provisions of sections 62 through 62H of
14 chapter 30. This definition shall include, but not be limited to, the
15 Department of Environmental Quality Engineering and its
16 divisions of Waterways, Wetlands and Water Pollution Control,
17 the Department of Environmental Management, the Department
18 of Fisheries, Wildlife and Recreational Vehicles, the Conservation
19 Commission with jurisdiction over the proposed site, the
20 Massachusetts Historical Commission, the Department of Public
21 Utilities, the Energy Facilities Siting Council, and any other
22 agency as may be from time to time so designated by the Governor.

SECTION 2. Statement ofPurpose, Powers and Duties; Rules
2 and Regulations. It is the policy of the Commonwealth to support
3 and foster the development of hydro-power generating facilities by
4 simplifying requirements for permits and licenses. The Secretary of
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In the Year One Thousand Nine Hundred and Seventy-Nine.

An Act facilitating the developing of hydropower generation.
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5 Consumer Affairs is hereby designated as the lead agency to carry
6 out this policy. The Secretary or his designee shall assist developers
7 of these facilities with permitting and licensing, as more fully
8 specified in this act, and is authorized to promulgate rules and
9 regulations to carry out the purposes and requirements of this act.

1 SECTION 3. Forms. After consultation with the permitting
2 and licensing agencies, the Secretary shall adopt regulations which
3 set forth a preliminary notification form and standard application
4 and information forms to be employed by these agencies for
5 permitting and licensing review of proposed hydropower
6 generating facilities. These forms shall include information
7 necessary to comply with the statutes of the permitting and licen-
-8 sing agencies while minimizing duplication of information re-
-9 quired for federal licensing. No other notification or application

10 and information forms may be required by these agencies.

1 SECTION 4. Application Process. Prior to the submission of
any application to any permitting and licensing agencies, the

3 developer of a proposed hydropower generating facility shall
4 concurrently file a preliminary notification form with all permit-
-5 ting and licensing agencies and the Secretary of Consumer Affairs.
6 This preliminary notification form shall be deemed the first agency
7 application for the purposes of notification under section 62A of
g chapter 30. Within 30 days after issuance of the notification forms
9 prescribed by the Secretary of Environmental Affairs under sec-

-10 tion 62A, the secretaries of Consumer Affairs and Environmental
11 Affairs shall convene a meeting of all permitting and licensing
12 agencies, all agencies which may provide financial assistance, other
13 interested persons or parties, including federal regulatory agencies,
14 and the developer. At this meeting, the permitting and licensing
15 agencies shall consult with the developer and shall determine what
16 information, data, and studies are required in addition to the
17 standard application and information forms for compliance with
18 the provisions of the permitting and licensing agencies’ enabling
19 statutes. The Secretary of Consumer Affairs shall resolve any
20 disputes between the developer and the permitting and licensing

agencies concerning the forms, content, level of detail and
schedules of these requirements.
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1 SECTION 5. Decision on Application. No later than 90 days
2 following receipt of the completed application, each licensing or
3 permitting agency shall decide whether or not to issue, approve, or
4 grant any application, permit, license, certificate, or other evidence
5 ofapproval, except that if the developer has been required to file an
6 Environmental Impact Report pursuant to section 628 of chapter
7 30, then the decision shall be made no later than 30 days after
8 issuance of the statement of adequacy of the final Environmental
9 Impact Report, as required by section 62C of chapter 30.

1 SECTION 6. Appeals. In the event, a licensing or permitting
2 agency denies, or does not issue an approval, license, permit or
3 certificate, or if the license, permit, or certificate contains unduly
4 burdensome conditions or is unlawful, or if two or more licenses,
5 permits, or certificates contain conflicting requirements, the
6 developer may, after exhausting permitting and licensing agency
7 appeals, appeal to the Secretary of Consumer Affairs. The
8 Secretary shall hold an adjudicatory hearing and may consider
9 jointly all pending appeals and shall issue a written decision and

10 order thereon. The Secretary’s decision and order shall be premis-
-11 ed upon applicable laws and regulations and shall resolve conflic-
-12 ting agency provisions and requirements in a manner that affords
13 balanced consideration to energy needs, cost, and environmental
14 impact. A developer who is aggrieved by the decision of the
15 Secretary may seek judicial review pursuant to section 14 of
16 chapter 30A.
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