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Interim Report
To The General Court

Of The Special Commission
Concerning State and County Buildings

Created by Chapter 5 of the Resolves of 1978 as Amended

The Special Commission Concerning State and County Buildings
has two mandates. First, the Commission is to investigate corruption
and maladministration in the construction of state and county
buildings; and second, it is to recommend legislative reforms to im-
prove the management and administration of public construction
work in the Commonwealth.

The Special Commission will be responsive to both mandates. While
the Commission will diligently investigate wrongdoing, it will not be
satisfied unless its work results in changes which will give the public
confidence that tax dollars spent on construction projects are spent
honestly and economically. It will investigate with an eye toward
correction in the future and not just punishment in the present. To
create scandal is not the aim of the Commission.

The Commission has broad powers: to issue summonses, to hold
private and public hearings, to apply to the courts for immunity for
witnesses, and to refer evidence to the Attorney General or other law
enforcement agencies for presentation to a grand jury. It does not
employ these powers lightly. Its hearings and investigations will be
conducted fairly and responsibly, in full awareness of the Com-
mission’s obligation to safeguard from unwarranted harm the reputa-
tion ofany individual, firm or agency with which it deals. The Commis-
sion has set itself a high goal. It hopes that the manner in which it
conducts its important work will serve as a model for what citizens of
the Commonwealth may expect from public servants, and that the
product of its work will improve the performance of the public sector.

The Commission’s two tasks the investigation of corruption and
legislative reform relate directly to each other. Investigations into
allegations of corruption and maladministration in the system provide
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the Commission with an understanding of where legislative and ad-
ministrative reforms are needed to reduce such practices in the future.
Exposure of corruption and eventual prosecution of wrongdoers will
act to deter similar misconduct and to restore public confidence in the
ability of state government to adminsiter building projects honestly
and efficiently. The disclosure of patterns of corruption and malad-
ministration in the construction process will educate the public to the
need for reform.

The Commission is mindful of its duty to conduct objective as well as
thorough investigations. If an investigation shows that allegations of
corruption are unfounded, the Commission will be as ready to report
that fact as it would be to report instances of corruption. The Com-
mission’s task is not simply to find fault. It will also acknowledge those
public officials, government agencies and private firms and individuals
who perform meritorious public service.

The Commission’s Resolve requires the Commission to file interim
reports with the Clerk of the House of Representatives on or before
July 17, 1978, and on or before April 4, 1979. Since the Commission
was not formally constituted until July 10, 1978, the interim report
filed on July 17, 1978, was brief. Therefore, the Commission believes
that it is appropriate to file a second interim report at this time in order
to describe the work of the Commission to date and to outline the
Commission’s program and financial requirements for the calendar
year commencing January 1, 1979. The Commission, however, faces
limitations in describing its activities as they relate to its investigations.
The Commission’s Resolve provides that private hearings conducted
by the Commission are governed by rules of grand jury secrecy. There-
fore, the names of witnesses at such hearings and the substance of the
hearings cannot be disclosed in this report. Furthermore, to disclose
the substance of its investigations at too early a stage would have unfair
and adverse effects on the subjects of these investigations. For these
reasons, it is not possible for an iterim report to be a full description of
the Commission’s work at this time.

As provided in the Resolve, the members of the Commission have
been appointed by the constitutional officers. The Chairman, ap-
pointed by the Governor, is John William Ward, President of Amherst

2. Establishment of the Commission and its Staff
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College. Other members are Francis X. Bellotti, Attorney General of
the Commonwealth; Frances Burke, Suffolk University Professor of
Public. Management, and Lewis H. Weinstein, a Boston attorney
appointed by the Secretary of the Commonwealth; Peter Forbes, a
Boston architect, and Walter J. McCarthy, a civil engineer and
professor at Southeastern Massachusetts University appointed by
the Auditor of the Commonwealth; and Daniel O. Mahoney, a Boston
attorney appointed by the Governor at the designation of the
president-elect of the Massachusetts Bar Association.

Since its formation, the Commission has met as a group on a weekly
basis and consulted members of the staff and other persons about the
Commission’s work on almost a daily basis. Members of the Commis-
sion have also served on subcommittees of the Commission to study
particular aspects of the Commission’s work. The Commission
believes that the decision of the legislature to compose the Commis-
sion membership of persons representing several professions within
the construction field and to require the appointment of members by
four constitutional officers has been a source of great strength for the
commission in its work.

The Commission took as its first task the assembling of a staff of
attorneys to direct the investigations and the study of the state’s
construction procurement system. The Commission believes that an
outstanding staff of attorneys has been selected. The Chief Counsel,
Bancroft Littlefield, Jr., served on the Harvard Law School faculty
and was an Assistant United States Attorney in the Southern District
of New York. Thomas E. Dwyer was chief counsel for the Suffolk
County Special Investigations Unit in the Suffolk County District
Attorney’s Office; Richard J. McCarthy was an Assistant United
States Attorney in the Southern District of New York, and an attorney
at the Boston law firm of Gaston Snow & Ely Bartlett; Barbara A.
Milman was a Boston defense attorney and Assistant Director of the
Harvard Center for Criminal Justice; A. John Pappalardo was an
Assistant District Attorney in Norfolk County; Natalea Skvir was a
staff attorney with the Massachusetts Senate Committee on Ethics;
Michael L. Tabak was a law clerk for Chief Judge Irving Kaufmannof
the Second Circuit Court of Appeals, and worked in the New York law
firm of Davis. Polk & Wardwell; and Michael G. Tracy worked at
Gaston Snow & Ely Bartlett.
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In addition to its full-time attorneys, a former Internal Revenue
Service group supervisor was appointed to the stalf by the Commis-
sion, several accountants have been assigned from the staffof the State
Auditor, and state police has been detailed to the Commission by the
Commissioner of Public Safety. The Commission has also been for-
tunate to be able to recruit work/study and volunteer students from
Boston College, Boston University, Harvard New England,
Northeastern, and Suffolk Law Schools, graduate accounting
students, public management and administration students, other
college students, lawyers from private firms, interested citizens of the
Commonwealth, and representatives of the design and construction
industries to work on specific projects.

In order to promote effective and fair investigations and to protect
the rights of witnesses before the Commission, upon its formation the
Commission began work on draftingand adopting extensive Rules of
Procedure for the conduct of its investigations and hearings. These
Rules were adopted by the Commission after public notice and a
hearing on November 1, 1978. They arc provided to all witnesses
appearing before the Commission and others at their request. Copies
of the Rules of Procedure are available at the Commission’s offices.

(b) Study of the Legislative and Administrative Systemsfor State and
Countv Construction Procurement

To recommend meaningful reforms in the system by which the state
and counties construct buildings, the Commission first had to collect
data on current practices and procedures and analyze the universe of
construction contracts awarded since January 1, 1968. Both projects
have turned out to be complex. Over 100 state agencies and 14 counties
construct a wide variety of buildings, such as hospitals, prisons, and
libraries. The Commission estimates that over 4,000 separate con-
tracts, worth billions of dollars, have been awarded to architects, en-
gineers, special consultants, and contractors by the state and the

3. The Work of the Commission Since its Formation

(a) Rules of Procedure
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counties since January 1, 1968. The Bureau of Building Construction
alone awarded approximately one billion dollars’ worth of contracts
during this period, and the Bureau has responsibility for less than one-
third of all state and county building construction in Massachusetts.

Early in its work the Commission discovered that there exists no one
complete central source of information on state and county building
contracts. A source of information available to the Commission has
been the State Comptroller’s Office which maintains records of
payments by the state on approximately 3,000 contracts for state
building construction. From these records and those from many other
sources, such as the 14 counties and state agencies whose contracts are
not recorded in the Comptroller’s Office and the State Treasurer, the
Commission has developed a computerized system for analysis ofstate
and county contracts. Examples of information which will be produced
in this analysis are: data on how much public construction work,
measured both in terms of dollars and in terms of numbers of con-
tracts, has been awarded by each agency; data on how well public
construction projects have conformed with contractual price limits
and completion dates; data on the quality of work done by architec-
tural. engineering and construction firms, measured by delay, cost
overruns, and post-occupancy repair and maintenance costs; data on
whether any firms appear to have obtained an unusually large amount
of the work for any agency, any locality, or any type of building; and
other aggregate data on the building contracting field. This aggregate
data will include the total number of contracts awarded since January
1. 1968; the total numberand types of construction contracts awarded
bv each agency; their total cost to the state and the total of cost
overruns and delays.

This information provides an empirical basis for the Commissions
deliberations and recommendations. It serves to identify projects
which should be investigated because of unusual delays, cost overruns,
or other problems. It identifies firms receiving a substantial number of
contracts so that the Commission can examine the factors which led to

the award of these contracts. The study also will assist the Commission
to develop a model for a permanent source of information on public
construction and a data base for future construction planning in
Massachusetts. The Massachusetts Institute of Technology, although
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in no way participating in decisions about the use of the data, has
generously given, pro bono publico, professional counsel and machine
time for the creation and use of the computerized data base.

The members of the Commission and the staff are also gathering
information on the procedures of state agencies involved in public
construction and on the laws and administrative regulations which
govern such work in the state. The Commission has focused its initial
study on the Bureau of Building Construction and the Designer Selec-
tion Board. Contracts awarded by these agencies have been analyzed in
detail. Officials of both agencies have been interviewed. Other public
officials from such agencies as the Department of Environmental
Management, Department of Corrections, Department of Public
Safety, Department of Mental Health, Department of Youth Services,
Registry of Motor Vehicles and the State Colleges and Universities,
members of bar association groups, representatives of professional
and trade organizations from the construction industry, and members
of the public with knowledge and interest in the Commission’s in-
vestigations have also been interviewed by the Commission concerning
the work of the Bureau of Building Construction and the Designer
Selection Board.

The Commission has also interviewed officials in other state agen-
cies involved in public construction to develop information on the
procedures employed by these agencies and to compare them with the
procedures used by the Bureau of Building Construction. Included are
such agencies as the Department of Public Works, Metropolitan
District Commission and the Department of Community Affairs. The
Commission has also collected budget records to examine budget
appropriations for public construction projects, financial reports and
annual reports of agencies involved in construction, and annual
auditor’s reports on such agencies, as well as the State’s annual
building inventory maintained in the Comptroller’s Office.

The Commission has also conducted an in-depth analysis of the
procurement laws and regulations in Massachusetts. It has contacted
the attorneys general in the 49 other states for information about their
construction procurement laws and practices and about any ex-
periences other states may have had with investigations similar to those
being conducted by the Commission. The Commission is also studying
federal procurement practice and comparing the procedures of several
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federal agencies with those in Massachusetts in developing its reform
proposals. The Massachusetts Subcommittee of the American Bar
Association Committee which has been working on developing a
model procurement code for state and local governments has offered
to consult with Commission staff members and to provide the Com-
mission with advice from its permanent staff in Washington.

As a result of its data collection project and review of procurement
practices in Massachusetts and elsewhere, the Commission has started
to focus on certain systematic problems in public building construction
which indicate a need for legislative or administrative reform. One
obvious problem is delay, with resulting cost escalation and waste of
state funds, on contracts awarded and supervised by the Bureau of
Building Construction. For example, in just one year, from October
1976 to September 1977. the Bureau administered 211 contracts with
total estimated construction cost of $553 million. During the 1977
fiscal year, a majority of these contracts received extensions of their
contractual completion dates. This represents a loss of facilities which
were not completed on schedule. Failure of the agency to enforce
contract penalties of unnecessary delays in construction also may have
resulted in loss of revenue to the Commonwealth.

Additional losses to the state result from delays in initiating con-
struction once projects have been approved by the legislature. From
I96Bthrough I976the BBC had overSl.l billion ofappropriated funds
at its disposal for Bureau projects. The Commission has identified
numerous instances in which there has been a delay of several years
between completion of a design for a building and award of the
construction contract for the buildings. Since construction costs have
increased at an average annual rate of over 10% in the past ten years, if
such delays have been unnecessary, they may have cost Massachusetts
taxpayers millions of dollars during this period. If the recommen-
dations of this Commission can result simply in achieving more ef-
ficient planning to reach the construction phase of a construction
project faster than has been done in the past, the savings to the
Commonwealth will be enormous.

(c) Investigations to Detect and Expose Corrupt Practices
and Maladministration.

In addition to studying systemic problems, the Commission is
conducting a number of intensive investigations designed to uncover
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specific examples or patterns of corruption and maladminsitration.
The Commission has begun its work in this area by designating certain
representative subjects for intensive analysis, including design and
construction firms which received a substantial number of state or
county contracts, individual building projects and selected state agen-
cies. The Commission is also reviewing the performance of
governmental personnel responsible for decision-making in the award
and management of construction contracts.

The work involved in conducting these investigations in a manner
which is sufficiently thorough to support legitimate findings and
conclusions is extremely costly and time-consuming. The books and
records for ten years of any single representative private firm or
governmental unit engaged in design and construction fill many file
cabinets. An attorney or auditor easily spends months merely ob-
taining, inventorying, and analyzing thoroughly the financial records
of one firm. Thorough study of these records also requires substantial
effort by engineers, public managers and financial investigators. Only
after records have been carefully reviewed, and conclusions drawn on
the basis of the review, is the Commission actually sufficiently
knowledgeable to conduct interviews of persons involved in the firms,
projects, or agencies under study. These interviews of scores of in-
dividuals involved with each firm also are time-consuming and require
thorough preparation and reports when completed. The information
received from the records and interviews must then be organized
systematically so it can be retrieved by other attorneys and in-
vestigators.

In addition to its review of books and records, the Commission has
also met with individuals who have provided information about in-
stances of alleged misconduct in the construction process. The staff
seeks to identify more persons with such information and to encourage
them to talk with the Commission on a confidential basis. To this end
Commission members and staff members have met with industry
groups and public officials to encourage such disclosures. Necessarily,
the conditions under which such disclosures are made require careful
consideration by both the individual involved and the Commission, n

connection generally with its investigations and specifically in develop
ing leads to persons with information relating to the investigations, t e

Commission has received extensive cooperation, as permitte yaws

of disclosure, from the criminal divisions of the State Attorney ®nera

and the United States Attorney for Massachusetts, local distnc
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torncys, the Federal Bureau of Investigation and the Internal Revenue
Service.

As stated above, the Commission cannot reveal the names of in-
dividual agencies, projects, firms, or persons being studied at this
preliminary stage. Only one investigation can be mentioned specifical-
ly. The Commission is required by the terms of its Resolve to in-
vestigate the contract awarded to McKee-Berger-Mansueto (“MBM”)
in 1969 for construction management of the Boston Campus of the
University of Massachusetts. Revelations concerning MBM were the
catalyst for the formation of the Special Commission. Two state
senators were convicted of extorting money from MBM officials; a
high-ranking state official and the head of a successful Worcester
architectural firm were indicted for another alleged extortion scheme
involving MBM. A legislative investigation uncovered other payments
by MBM to public officials and raised many questions concerning the
contract upon which MBM was ultimately paid several million dollars.
The Commission is devoting resources to this investigation, both to
satisfy the justifiable public demand for a resolution of the questions
raised by this contract and to provide the Commission with a case
studv of potential problems inherent in the present system of public
construction.

Although the Commission has developed leads and information on
which it can speculate about the existence of patterns of corrupt
practices in the state and county construction process, its is unable at
this early stage to draw conclusions as to the truthfulness of such
allegations. The process of detecting misconduct is long and arduous.
Neither the person who took money illegally or received favors for the
conduct of his public business nor the person who paid such money is
likely to come forward voluntarily to produce such information before
the Commission. There are many methods by which wrongdoers may
conceal illegal transactions. The Commission recognizes that it must
set in motion the chain of events which lead to such disclosures by
methodically studying public and private financial records, by en-
couraging persons with knowledge of such misconduct to meet with
Commission investigators, and by systematically identifying and inter-
viewing participants from all parts of the construction process.
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During the calendar year 1979 the Commission will approach its
investigative and legislative obligations in the following ways:

(a) by continuing to focus on the state and county agencies responsi-
ble for building construction, examining in detail the operation of the
Bureau of Building Construction, the Designer Selection Board, and
selected other agencies;

(b) by studying in depth the operations of representative architects,
engineers, contractors, and sub-contractors doing business with the
state or the counties;

(c) by studying in depth all phases of selected individual building
projects, including the Boston Campus of the University of
Massachusetts; .

(d) by identifying and investigating individual acts of misconduct;
(e) by investigating in depth the role of specific individuals in the

awarding or administration of state and county building contracts
where patterns of corruption or maladministration appear to have
occurred;

(f) by continuing to develop as broad a base of information as
possible on state and county building construction, utilizing the com-
puter project already begun with the technical assistance of MIT
experts whenever possible;

(g) by concentrating attention on the overall process of construc-
tion of state and county buildings, looking at practices in other states
and at the federal level, and working with the Massachusetts Subcom-
mittee of the ABA Committee on a Model Procurement Code to
develop proposals for legislative reform;

(h) by establishing a procedure to receive professional advice on
legislative proposals from interested persons and industry represent-
atives across the state through interviews, meetings with industry
groups, and public hearings;

(i) by drafting specific legislative proposals to present to the General
Court.

The Commission has established task forces headed by staff at-

torneys for each of its projects. To conduct the investigations
thoroughly each task force must be staffed by one or more in-

vestigators spending full time on the Commission s work. To conduct
the intensive program of investigations and studies described in this

report, the Commission estimates that it will will require 51,167,000 or

the calendar year commencing on January 1, 1979. in addition to the

4. The Commission’s Program for the Future
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approximately $200,000 which will remain of the $300,000 initially
allocated for the Commission as a deficiency in fiscal year 1978, when
the Commission was established. These funds will enable the Commis-
sion to hire investigators to work with the staff attorneys on both the
corruption investigations and legislative reform tasks of the Commis-
sion and will provide the backup funds for overhead and general
expenses of the Commission. The Commission is submitting, at the
time this report is filed, a detailed budget to meet its responsibilities
during the calendar year 1979.

The Commission has also proposed to the legislature five
amendments to its Resolve, including provisions relating to operating
procedures, clarification of the scope of the Commission’s work, and
an extension of the date of the final report of the Commission by six
months until June 30, 1980. In view of its limited lifetime, the Commis-
sion believes that the budget and amendments must be acted on as
promptly as possible.

Provided with the necessary resources and with the expertise and
dedication of its members and staff, the Commission will be able to
conduct a sufficient number of intensive investigations to give its
conclusions the credibility needed to support its legislative recommen-
dations for improving the management and administration of govern-
ment construction, as well as to convince the public that a thorough
and serious effort has been made to expose and punish corruption
whereever it has existed and to deter its recurrence in the future.

Respectfully submitted.

FRANCIS X. BELLOTTI
FRANCES BURKE
PETER FORBES
DANIEL O. MAHONEY
Walter j. McCarthy

JOHN WILLIAM WARD (Chairman)
LEWIS H. WEINSTEIN
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