
By Mr. Backman, a petition (accompanied by bill, Senate, No. 77) of
Jack H. Backman and John A. Businger for legislation to prohibit dis-
crimination against certain persons in employment on account of physical
or mental handicap. Commerce and Labor.

1 Section 1. Chapter 149 of the General Laws is hereby
2 amended by striking out section 24K and inserting in place
3 thereof the following new section 24K:
4 Section 21fK. The following words as used in this section
5 and in sections twenty-four L and twenty-four M inclusive,
6 shall, unless the context otherwise requires, have the following
7 meanings:
8 “Handicapped individuals”, and person who has a physical
9 or mental impairment which substantially limits one or more

10 of such person’s major life activities; who has a record of such
11 impairment; or who is regarded as having such impairment.
12 “Qualified handicapped individual”, a handicapped individ-
-13 ual who is capable of performing a particular job, with reason-
-14 able accommodation to his or her handicap.
15 “Medical documentation of handicap”, that documentation
16 based upon the Massachusetts Vocational Rehabilitation Stand-
-17 ards, provided that said Standards shall be used only to de-
-18 termine the existence of impairment without regard to the
19 degree of impairment.
20 “Physical or mental job qualification requirements in hir-
-21 ing, promotion, demotion or dismissal from employment”,
22 those requirements related to the specific job or jobs for
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23 which the individual is being considered and which shall be
24 consistent with business necessity and the safe performance
25 of the job.

1 Section 2. Said chapter 149 is hereby further amended by
2 adding the following two sections:
3 Section 2J/L. It shall be an unlawful practice for any em-
-4 ployer, personally or through an agent, to dismiss from em-
-5 ployment or refuse to hire or advance in employment, solely
6 because of his or her handicap, any qualified handicapped in-
-7 dividual, unless the employer can demonstrate that a reason-
-8 able accommodation to the physical and mental limitations of
9 an employee or applicant would impose an undue hardship on

10 the conduct of the employer’s business.

11 Nothing in this section or in section twenty-four M shall
12 prohibit an employer from conducting a comprehensive medi-
-13 cal examination prior to employment provided that the results
14 of such an examination shall be used only in accordance with
15 the requirements of this section. Whenever an employer in-
-16 quires into an applicant’s or employee’s physical or mental
17 condition or conducts a medical examination prior to employ-

-18 ment or change in employment status, information obtained in
19 response to such inquiries or examination shall be kept confi-
-20 dential except that supervisors and managers may be informed
21 regarding restrictions on the work or duties of handicapped
22 individuals and regarding accommodations, and first aid and
23 safety personnel may be informed, where and to the extent
24 appropriate, if the condition might require emergency treat-
-25 ment.
26 Section 24M. The department shall receive and investigate
27 all complaints of discrimination arising under section twenty-
-28 four L. If after such investigation the commissioner de-
-29 termines that probable cause exists for crediting the allega-
-30 tions of the complaint, the commissioner shall immediately
31 endeavor to eliminate the unlawful practice by conference,
32 conciliation and persuasion. In case of failure to eliminate
33 the unlawful practice, the commissioner may conduct hear-
-34 ings at which all parties or their counsel may appear and
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35 testify in person or otherwise. If, upon all the evidence at
36 the hearing the commissioner shall find that a respondent has
37 engaged in an unlawful practice as defined in section twenty-
-38 four L, the commissioner shall state the findings of fact and
39 shall order the respondent to cease and desist from such un-
-40 lawful practice and to take such affirmative action, including,
41 but not limited to, hiring, reinstatement, or upgrading of em-
-42 ployees, with or without back pay, as, in the judgment of the
43 commissioner, will effectuate the purpose of section twenty-
-44 four L. Any complaint filed pursuant to this section must be
45 so filed within six months of the alleged act of discrimination.
46 The department shall establish rules of practice to govern the
47 procedure of this section.
48 Any complaint, respondent or other person aggrieved by
49 such order of the commissioner may obtain judicial review
50 thereof, by proceeding in the superior court of any county in
51 which the unlawful practice that is the subject of the commis-
-52 sioner’s order took place, or in which the respondent lives or
53 transacts business.
54 Any person alleging to be aggrieved by a practice made un-
-55 lawful under section twenty-four L may, at the expiration of
56 ninety days after the filing of a complaint with the depart-
-57 ment, or sooner if the commissioner assents in writing, bring
58 a civil action for damages or injunctive relief or both in the
59 superior or probate court for the county in which the alleged
60 unlawful practice occurred. The petitioner shall notify the de-
-61 partment of the filing of the action, and any complaints before
62 the department shall then be dismissed without prejudice.
63 An aggrieved person may also seek temporary injunctive
64 relief in the superior or probate court within such county at
65 any time to prevent irreparable injury during the pendency of
66 or prior to the filing of a complaint with the department.
67 Any such action shall be advanced for a speedy trial at the
68 request of the petitioner. If the court finds for the petitioner,
69 it shall, in addition to any other relief and irrespective of the
70 amount in controversy, award the petitioner reasonable at-
-71 tomey’s fees and costs unless special circumstances would
72 render such an award unjust. The department shall, upon the
73 filing of any complaint with it, notify the aggrieved person of
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74 his or her rights under this section. Such action shall be filed
75 no later than two years after the alleged unlawful practice
76 occurred.


