
SENATE No. 98
By Mr. Fitzpatrick, a petition (accompanied by bill, Senate, No. 98) of

John H. Fitzpatrick, Walter J. Boverini, Robert C. Buell and J. Eric
Bornhoftt for legislation to amend the laws relative to product liability
claims and responsibilities. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty.

An Act amending the laws relative to product liability

CLAIMS AND RESPONSIBILITIES.

Be it enactedby theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 2A of chapter two hundred and sixty of
2 the General Laws, as most recently amended by chapter seven
3 hundred and seventy-seven of the acts of nineteen hundred
4 and seventy-three, is hereby further amended by adding the
5 following paragraphs;
6 Notwithstanding the foregoing, any action to recover dam-
-7 ages to the person or to real or personal property caused by
8 any product in a defective condition, whether based upon neg-
-9 ligence, implied warranty, or strict liability in tort, the length

10 of time product sellers are subject to liability shall be as
11 follows:
12 I (A) Useful Safe Life.
13 (1) Except as provided in Subsection (A)(2), a product
14 seller shall not be subject to liability to a claimant for harm
15 under this Act if the product seller proves by a preponderance
16 of the evidence that the harm was caused after the product’s
17 “useful safe life” had expired.
18 “Useful safe life” begins at the time of delivery of the prod-
-19 uct and extends for the time during which the product would
20 normally be likely to perform or be stored in a safe manner.
21 For the purposes of this Section, “time of delivery” means
22 the time of delivery of a product to its first purchaser or
23 lessee who was not engaged in the business of either selling
24 such products or using them as component parts of another
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25 product to be sold.
26 Examples of evidence that is especially probative in deter-
-27 mining whether a product’s useful safe life had expired in-

-28 elude:
29 (a) The amount of wear and tear to which the product had
30 been subject;
31 (b) The effect of deterioration from natural causes, and
32 from climate and other conditions under which the product
33 was used or stored;
34 (c) The normal practices of the user, similar users, and the
35 product seller with respect to the circumstances, frequency,
36 and purposes of the product’s use, and with respect to repairs,
37 renewals, and replacements.
38 (d) Any representations, instructions, or warnings made by
39 the product seller concerning proper maintenance, storage,
40 and use of the product or the expected useful safe life of the
41 product: and
42 fe) Any modification or alteration of the product by a user
43 or third party.
44 (2) A product seller may be subject to liability for harm
45 caused by a product used beyond its useful safe life to the
46 extent that the product seller has expressly warranted the
47 product for a longer period.
48 (B) Statute of Repose.
49 (1) Generally. In claims that involve harm caused more
50 than ten (10) years after time of delivery, a presumption arises
51 that the harm was caused after the useful safe life had ex-
52 pired. This presumption may only be rebutted by clear and
53 convincing evidence.
54 (2) Limitations on Statute of Repose.
55 (a) If a product seller expressly warrants that its products
56 can be utilized safely for a period longer than ten (10) years,
57 the period of repose, after which the presumption created in
58 Subsection (B)(1) arises, shall be extended according to that
59 or promise.
60 (b) The ten- (10-) year period of repose established in Sub-
-61 section (B) (1) does not apply if the product seller inten-
-62 tionally misrepresents facts about its product, or fraudulently
63 conceals information about it, and that conduct was a sub-
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64 stantial cause of the claimant’s harm.
65 (c) Nothing contained in Subsection (B) shall affect the
66 right of any person found liable under this Act to seek and
67 obtain contribution or indemnity from any other person who
68 is responsible for harm under this Act.
69 (d) The ten- (10-) year period of response established in
70 Subsection (B) (1) shall not apply in the harm was caused by
71 prolonged exposure to a defective product, or if the injury-
-72 causing aspect of the product that existed at the time of de-
-73 livery was not discoverable by an ordinary reasonably pru-
-74 dent person until more than ten (10) years after the time of
75 delivery, or if the harm, caused within ten (10) years after
76 the time of delivery, did not manifest itself until after that
77 time.
78 (C) Statute of Limitation. No claim under this Act may
79 be brought more than two (2) years from the time the claim-
-80 ant discovered, or in the exercise of due diligence should have
81 discovered, the harm and the cause thereof.
82 11. A product manufacturer is subject to liability to a
83 claimant who proves by a preponderance of the evidence that
84 the claimant’s harm was proximately caused because the
85 product was defective.
86 A product may be proven to be defective if, and only if:
87 (1) It was unreasonably unsafe in construction (Subsec-
-88 tion A);
89 (2) It was unreasonably unsafe in design (Subsection
90 B);
91 (3) It was unreasonably unsafe because adequate warnings
92 or instructions were not provided (Subsection C); or
93 (4) It was unreasonably unsafe because it did not conform
94 to the product seller’s express warranty (Subsection D).
95 Before submitting the case to the trier of fact, the court
96 shall determine that the claimant has introduced sufficient
97 evidence to allow a reasonable person to find, by a p reponder-
-98 ance of the evidence, that one or more of the above condi-
-99 tions existed and was a proximate cause of the claimant’s

100 harm.
101 (A) The Product Was Unreasonably Unsafe in Construe-
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102 tion. In order to determine that the product was unreason-
ably unsafe in construction, the trier of fact must find that,
when the product left the control of the manufacturer, the
product deviated in some material way from the manufac-
turer’s design specifications or performance standards, or
from otherwise identical units of the same product line.

103
104
105
106
107

(B) The Product Was Unreasonably Unsafe in Design.108
109 (1) In order to determine that the product was unreason-

ably unsafe in design, the trier of fact must find that, at the
time of manufacturer, the likelihood that the product would
cause the claimant’s harm or similar harms, and the serious-
ness of those harms outweighed the burden on the manufac-
turer to design a product that would have prevented those
harms, and the adverse effect that alternative design would
have on the usefulness of the product.

110
11l
112
113
114
115
116

(2) Examples of evidence that is especially probative in
making this evaluation include:

117
118
119 (a) Any warnings and instructions provided with the prod-
120 uct;
121 (b) The technological and practical feasibility of a product

designed and manufactured so as to have prevented claimant’s
harm while substantially serving the likely user’s expected
needs;

122
123
124
125 (c) The effect of any proposed alternative design on the

usefulness of the product;126
127 (d) The comparative costs of producing, distributing, sell-

ing, using, and maintaining the product as designed and as
alternatively designed; and

128
129

(e) The new or additional harms that might have resulted
if the product had been so alternatively designed.

130
131

(C) The Product Was Unreasonably Unsafe Because Ade-
quate Warnings or Instruction Were Not Provided.

132
133
134 (1) In order to determine that the product was unreason-

ably unsafe because adequate warnings or instructions were
not provided about a danger connected with the product or its
proper use, the trier of fact must find that, at the time of
manufacture, the likelihood that the product would cause the
claimant’s harm or similar harms and the seriousness of those

135
136
137
138
139
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140 harms rendered the manufacturer’s instructions inadequate
141 and that the manufacturer should and could have provided the
142 instructions or warnings which claimant alleges would have
143 been adequate.

144 (2) Examples of evidence that is especially probative in
145 making this evaluation include:
146 (a) The manufacturer’s ability, at the time of manufac-
147 ture, to be aware of the product’s danger and the nature of
148 the potential harm;
149 (b) The manufacturer’s ability to anticipate that the likely
150 product user would be aware of the product’s danger and the
151 nature of the potential harm;
152 (c) The technological and practical feasibility of provid-
153 ing adequate warnings and instructions;
154 (d) The clarity and conspicuousness of the warnings or
155 instructions that were provided; and
156 (e) The adequacy of the warnings or instructions that
157 were provided.
158 (3) In any claim under this Subsection, the claimant must
159 prove by a preponderance of the evidence that (if adequate
160 warnings or instructions had been provided, they would have
161 been effective because a reasonably prudent product user
162 would have either declined to use the product or would have
163 used the product in a manner so as to have avoided the
164 harm.
165 (4) A manufacturer shall not be liable for its failure to
166 warn or instruct about dangers that are obvious; for “product
167 misuse” as defined in Section 85X (c) (1) of chapter two hun-
168 dred and thirty-one of the General Laws, as amended: or for
169 alterations or modifications of the product which do not con-
170 stitute “reasonably anticipated conduct” under Section 85Q
171 of chapter two hundred and thirty-one of the General Laws,
172 as amended.
173 (5) A manufacturer is under an obligation to provide ade-
174 quate warnings or instructions to the actual product user
175 unless the manufacturer provided such warnings to a person
176 who may be reasonably expected to assure that action is
177 taken to avoid the harm, or that the risk of the harm is ex-
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178 plained to the actual product user.
179 For products that may be legally used only by or under the
180 supervision of a class of experts, warnings or instructions
181 may be provided to the using or supervisory expert.
182 For products that are tangible goods sold or handled only
183 in bulk or other workplace products, warnings or instruc-
184 tions may be provided to the employer of the employee-claim-
185 ant if there is no practical and feasible means of transmitting
186 them to the employee-claimant.

187 (6) Post-Manufacture Duty to Warn. In addition to the
188 claim provided in Subsection (C) (1), a claim may arise under
189 this Subsection where a reasonably prudent manufacturer
190 should have learned about a danger connected with the prod-
191 uct after it was manufactured. In such a case, the manufac-
192 turer is under an obligation to act with regard to the danger
193 as a reasonably prudent manufacturer in the same or similar
194 circumstances. This obligation is satisfied if the manufac-
195 turer makes reasonable efforts to inform product users or a
196 person who may be reasonably expected to assure that action
197 is taken to avoid the harm, or that the risk of harm is ex-
198 plained to the actual product user.
199 (D) The Product Was Unreasonably Unsafe Because It Did
200 Not Conform to an Express Warranty. In order to determine
201 that the product was unreasonably unsafe because it did not
202 conform to an express warranty, the trier of fact must find
203 that the claimant, or one acting on the claimant’s behalf, re-
204 lied on an express warranty made by the manufacturer or its
205 agent about a material fact or facts concerning the product
206 and this express warranty proved to be untrue.
207 A “material fact” is any specific characteristic or quality
208 of the product. It does not include a general opinion about
209 or praise of, the product.
210 The product seller may be subject to liability under Subsec-
-211 tion (D) although it did not engage in negligent or fraudulent
212 conduct in making the express warranty.

1 Section 2. Chapter two hundred and thirty-one of the Gen-
-2 eral Laws is hereby amended by inserting after Section 85P
3 the following sections:
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4 Section 85Q. For purposes of sections 85R, 85S, 85T, 85U,
5 85V, 85W, 85X, 85Y, 85Z, 85AA, 8588, 85DD, 85EE, 85FF,
6 85GG, and 85HH, the following words and phrases shall have
7 the following meanings:
8 Section 85Q. Definitions
9 (A) Product Seller. “Product seller” means any person or

10 entity that is engaged in the business of selling products,
11 whether the sale is for resale, or for use or consumption. The
12 term includes a manufacturer, wholesaler, distributor, or re-
-13 tailer of the relevant product. The term also includes a party
14 who is in the business of leasing or bailing such products.
15 The term “product seller” does not include;
16 (1) A seller of real property, unless that person is engaged
17 in the mass production and sale of standardized dwellings or
18 is otherwise a product seller.
19 (2) A provider of professional services who utilizes or sells
20 products within the legally authorized scope of its profes-
-21 sional practice. A non-professional provider of services is not
22 included unless the sale or use of a product is the principal
23 part of the transaction, and the essence of the relationship
24 between the seller and purchaser is not the furnishing of judg-
-25 ment, skill, or services;
26 (3) A commercial seller of used products who resells a
27 product after use by a consumer or other product user, pro-
-28 vided the used product is in essentially the same condition as
29 when it was acquired for resale; and
30 (4) A finance lessor who is not otherwise a product seller.
31 A “finance lessor” is one who acts in a financial capacity, who
32 is not a manfacturer, wholesaler, distributor, or retailer, and
33 who leases a product without having a reasonable opportunity
34 to inspect and discover defects in the product, under a lease
35 arrangement in which the selection, possession, maintenance,
36 and operation of the product are controlled by a person other
37 than the lessor.
38 (B) Manufacturer. “Manufacturer” includes a product sel-
-39 ler who designs, produces, makes, fabricates, constructs, or
40 remanufactures the relevant product or component part of a
41 product before its sale to a user or consumer. It includes a
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42 product seller or entity not otherwise a manufacturer that
43 holds itself out as a manufacturer.
44 A product seller acting primarily as a wholesaler, distribu-
-45 tor, or retailer of a product may be a “manufacturer” but
46 only to the extent that it designs, produces, makes, fabricates,
47 constructs, or remanufactures the product before its sale.
48 (C) Product. “Product” means any object possessing in-
-49 trinsic value, capable of delivery either as an assembled whole
50 or as a component part or parts, and produced for introduc-
-51 tion into trade or commerce. Human tissue and organs, in-
-52 eluding human blood and its components, are excluded from
53 this term.
54 The “relevant product” under this Act is that product, or
55 its component part or parts, which gave rise to the product
56 liability claim.
57 (D) Product Liability Claim. “Product liability claim” in-
-58 eludes any claim or action brought for harm caused by the
59 manufacture, production, making, construction, fabrication,
60 design, formula, preparation, assembly, installation, testing,
61 warnings, instructions, marketing, packaging, storage, or la-
-62 beling of the relevant product. It includes, but is not limited
63 to, any action previously based on: strict liability in tort;
64 negligence; breach of express or implied warranty; breach of,
65 or failure to, discharge a duty to warn or instruct, whether
66 negligent or innocent; misrepresentation, concealment, or
67 nondisclosure, whether negligent or innocent; or under any
68 other substantive legal theory.
69 (E) Claimant. “Claimant” means a person or entity as-
-70 serting a product liability claim, including a wrongful death
71 action, and, if the claim is asserted through or on behalf of
72 an estate, the term includes claimant’s decedent. “Claimant”
73 includes any person or entity that suffers harm.
74 (F) Harm. “Harm” includes: (1) damage to property; (2)
75 personal physical injuries, illness and death; (3) mental an-
-76 guish or emotional harm attendant to such personal physical
77 injuries, illness or death; and (4) mental anguish or emo-
-78 tional harm caused by the claimant’s being placed in direct
79 personal physical danger and manifested by a substantial ob-
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80 jective symptom. The term “harm” does not include direct or
81 economic loss.
82 (G) Reasonably Anticipated Conduct. “Reasonably antici-
83 pated conduct” means the conduct which would be expected
84 of an ordinary reasonably prudent person who is likely to use
85 the product in the same or similar circumstances.
86 (H) Preponderance of the Evidence. “A preponderance of
87 the evidence” is that measure or degree of proof which, by
88 the weight, credit, and value of the aggregate evidence on
89 either side, establishes that it is more probable than not that
90 a fact occurred or did not occur.
91 (I) Clear and Convincing Evidence. “Clear and convinc-
92 ing evidence” is that measure or degree of proof that will pro-
93 duce in the mind of the trier of fact a firm belief or convic-
94 tion as to the allegations sought to be established. This level
95 of proof is greater than mere “preponderance of the evi-
96 dence,” but less than proof beyond a reasonable doubt.
97 (J) Reckless Disregard. “Reckless disregard” means a con-
98 scious indifference to the safety of persons or entities that
99 might be harmed by a product.

100 (K) Express Warranty. “Express warranty” means any
101 positive statement, affirmation of fact, promise, description,
102 sample, or model relating to the product.
103 Section 85R. Basic Standards of Responsibility for Prod-
104 uct Sellers Other Than Manufacturers
105 (A) A product seller, other than a manufacturer, is subject
106 to liability to a claimant who proves by a preponderance of
107 the evidence that claimant’s harm was proximately caused
108 by such product seller’s failure to use reasonable care with
109 respect to the product.
110 Before submitting the case to the trier of fact, the court
111 shall determine that the claimant has introduced sufficient
112 evidence to allow a reasonable person to find by a preponder-
113 ance of the evidence that such product seller has failed to
114 exercise reasonable care and that this failure was a proxi-
115 mate cause of the claimant’s harm.
116 In determining whether a product seller, other than a
117 manufacturer, is subject to liability under Subsection (A),
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the trier of fact shall consider the effect of such product
seller’s own conduct with respect to the design, construction,
inspection, or condition of the product, and any failure of
such product seller to transmit adequate warnings or instruc-
tions about the dangers and proper use of the product.

118
119
120
121
122

Unless Subsection (B) or (C) is applicable, product sellers
shall not be subject to liability in circumstances in which they
did not have a reasonable opportunity to inspect the product
in a manner which would or should, in the exercise of rea-
sonable care, reveal the existence of the defective condi-
tion.

123
124
125
126
127
128

(B) A product seller, other than a manufacturer, who
makes an express warranty about a material fact or facts
concerning a product is subject to the standards of liability
set forth in Section 2A of chapter two hundred and sixty of
the General Laws, as amended.

129
130
131
132
133

(C) A product seller, other than a manufacturer, is also
subject to the liability of manufacturer under section 2A of
chapter two hundred and sixty of the General Laws, as
amended.

134
135
136
137
138 (1) The manufacturer is not subject to service of process

under the laws of the claimant’s domicile; or139
(2) The manufacturer has been judicially declared insol-

vent in that the manufacturer is unable to pay its debts as
they become due in the ordinary course of business; or

140
141
142

(3) The court determines that it is highly probable that
the claimant would be unable to enforce a judgment against
the product manufacturer.

143
144
145

(D) Except as provided in Subsections (A), (B), and (C),
a product seller, other than a manufacturer, shall not other-
wise be subject to liability under this Act.

146
147
148

Section 85S. Unavoidably Dangerous Aspects of Products149

(A) An unavoidably dangerous aspect of a product is that
aspect incapable, in light of the state of scientific and tech-
nological knowledge at the time of manufacture, of being
made safe without seriously impairing the product’s useful-
ness.

150
151
152
153
154

(B) A product seller shall not be subject to liability for155
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156 harm caused by an unavoidably dangerous aspect of a product
157 unless;

158 (1) The product seller knew or had reason to know of the
159 aspect and with that knowledge acted unreasonably in selling
160 the product at all;
161 (2) The aspect was a defect in construction under Section
162 2A of chapter two hundred and sixty of the General Laws,
163 as amended.
164 (3) The product seller knew or had reason to know of the
165 aspect and failed to meet a duty to instruct or warn under
166 Section 2A of chapter two hundred and sixty of the General
167 Laws, as amended, or to transmit warnings or instructions
168 under Section 85R of this Act.
169 (4) The product seller expressly warranted that the prod-
-170 uct was free of the unavoidably dangerous aspect under Sec-
-171 tion 2A of chapter two hundred and sixty of the General Laws
172 as amended or Section 85R of this Act.
173 Section 85T. Relevance of Industry Custom Safety or Per-
ils formance Standards and Practical Technological Feasibility
175 (A) Evidence of changes in (1) a product’s design, (2)
176 warnings or instructions concerning the product, (3) tech-
-177 nologioal feasibility, (4) “state of the art”, or (5) the custom
178 of the product seller’s industry or business, occurring after
179 the product was manufactured, is not admissible for the pur-
-180 pose of proving that the product was defective in design un-
-181 der that a warning or instruction should have accompanied
182 the product at the time of manufacture under Section 2A of
183 chapter two hundred and sixty of the General Laws, as
184 amended.
185 If the court finds that the probative value of such evidence
186 substantially outweighs its prejudicial effect and that there
187 is no other proof available, this evidence may be admitted for
188 other relevant purposes if confined to those purposes in a
189 specific court instruction. Examples of “other relevant pur-
-190 poses” include proving ownership or control, or impeach-
-191 ment.
192 (B) For the purposes of this Section “custom” refers to
193 the practices followed by an ordinary product seller in the
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product seller’s industry or business.194
195 (C) Evidence of custom in the product seller’s industry or

business or of the product seller’s compliance or noncompli-
ance with a non-governmental safety or performance stand-
ard, existing at the time of manufacture, may be considered
by the trier of fact in determining whether a product was de-
fective in design or whether there was a failure to warn or
instruct under Section 2A of chapter two hundred and sixty
of the General Laws, as amended, or to transmit warning or
instructions under Section 85R of this Act.

196
197
198
199
200
201
202
203
204 (D) For the purposes of this Section “practical technologi-

cal feasibility” means the technological, mechanical, and sci-
entific knowledge relating to product safety that was reason-
ably feasible for use, in light of economic practicality, at the
time of manufacture.

205
206
207
208
209 (E) If the product proves, by a preponderance of the evi-

dence, that it was not within practical technological feasibil-
ity for it to make the product safer with respect to design and
warnings or instructions at the time of manufacture so as to
have prevented claimant’s harm, the product seller shall not
be subject to liability for harm caused by the product unless
the trier of fact determines that:

210
211
212
213
214
215
216 (1) The product seller knew or had reason to know of the

danger and, with that knowledge, acted unreasonably in sell-
ing the product at all;

217
218
219 (2) The product was defective in construction under Sec-

tion 2A of chapter two hundred and sixty of the General
Laws, as amended.

220
221
222 (3) The product seller failed to meet the post-manufacture

duty to warn or instruct under Section 2A of chapter two
hundred and sixty of the General Laws, as amended; or

223
224
225 (4) The product seller was subject to liability for express

warranty under Section 2A of chapter two hundred and sixty
of the General Laws, as amended, or Section 85R of this
Act.

226
227
228

Section 85U. Relevance of Legislative or Administrative
Regulatory Standards and Mandatory Government Contract
Specifications

229

230
231
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232 (A) When the injury-causing aspect of the product was,
233 at the time of manufacture, in compliance with legislative
234 regulatory standards or administartive regulatory safety
235 standards relating to design or performance, the product
236 shall be deemed not defective under Section 2A of chapter
237 two hundred and sixty of the General Laws, as amended, or,
238 of the standard addressed warnings or instructions, under Sec-
-239 tion 2A of chapter two hundred and sixty of the General
240 Laws, as amended, or Section 85R of this Act, unless the
241 claimant proves by a preponderance of the evidence that a
242 reasonably prudent product seller could and would have taken
243 additional precautions.
244 (B) When the injury-causing aspect of the product was
245 not, at the time of manufacture, in compliance with legisla-
-246 tive regulatory standards or administrative regulatory safety
247 standards relating to design or performance, the product shall
248 be deemed defective under Section 2A of chapter two hun-
-249 dred and sixty of the General Laws, as amended, or, if the
250 standard addressed warnings or instructions, under Section
251 2A of chapter two hundred and sixty of the General Laws, as
252 amended, or Section 85R of this Act, unless the product seller
253 proves by a preponderance of the evidence that its failure to
254 comply was a reasonably prudent course of conduct under the
255 circumstances.
256 (C) When the injury-causing aspect of the product was, at
257 the time of manufacture, in compliance with a mandatory
258 government contract specification relating to design, this
259 shall be an absolute defense and the product shall be deemed
260 not defective under Section 2A of chapter two hundred and
261 sixty of the General Laws, as amended, or, if the specification
262 related to warnings or instructions, under Section 2A of chap-
-263 ter two hundred and sixty of the General Laws, as amended,
264 or Section 85R of this Act.
265 (D) When the injury-causing aspect of the product was
266 not, at the time of manufacture, in compliance with a manda-
-267 tory government contract specification relating to design, the
268 product shall be deemed defective under Section 2A of chap-
-269 ter two hundred and sixty of the General Laws, as amended,
270 or, if the specification related to warnings or instructions,
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271 under Section 2A of chapter two hundred and sixty of the
272 General Laws, as amended, or Section 85R of this Act.
273 Section 85V. Notice of Possible Claim Required
274 (A) An attorney who anticipates filing a claim shall notify
275 all product sellers against whom the claim is likely to be
276 made. The notice of claim shall:
277 (1) Identify the product as specifically as possible;
278 (2) State the time, place, circumstances, and events giving
279 rise to the claim;
280 (3) Give an estimate of compensation or other relief to be
281 sought.
282 (B) The attorney shall give notice of claim within six (6)
283 months of the date of entering into an attorney-client rela-
284 tionship with the claimant in regard to the claim. For the
285 purpose of this Section, such a relationship arises when the
286 attorney, or any member or associate of the attorney’s firm,
287 agrees to serve the claimant’s interests in regard to the antici-
288 pated claim
289 (C) If the claimant’s attorney requests the information at
290 the time the notice of claim is given, the product seller re-
291 ceiving the notice of claim shall promptly furnish the claim-
292 ant’s attorney with the names and addresses of each person
293 whom the product seller knows to be in the chain of manu-
294 facture and distribtuion of the product, and who is likely to
295 be subject to liability under Section 2A of chapter two hun-
296 dred and sixty of the General Laws, as amended, or Section
297 85R of this Act. Any product seller by the percentage of re-
298 sponsibility apportioned to such employer or co-employee, if
299 that amount is greater. When a person released from liabil-
300 ity under Section 85Y(E) would otherwise be liable under
301 this Act, damages shall be reduced by the percentage of re-
302 sponsibility apportioned to such person.

303 (3) In determining the percentages of responsibility, the
304 trier of fact shall consider, on a comparative basis, both the
305 nature of the conduct of each person or entity responsible and
306 the extent of the proximate causal relation between the eon-
-307 duct and the damages claimed.
308 (4) The court shall determine the award of damages to
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309 each claimant in accordance with the findings and enter
310 judgment against each party liable. For purposes of contribu-
-311 tion under Section 85Y the court shall also determine and
312 state in the judgment each party’s equitable share of the
313 obligation to each claimant in accordance with the respective
314 responsibility.
315 (5) Damages are to be apportioned severally, and not
316 jointly, when a party is responsible for a distinct harm, or
317 when there is some other reasonable basis for apportioning
318 that party’s responsibility for the harm. Otherwise, judg-
-319 ment shall be entered against each party liable on the basis
320 of the rules of jointand several liability.
321 (6) When one or more parties made a substantial contri-
-322 bution to an indivisible harm, or for other reasons under the
323 comon law of the state is a joint tortfeasor, upon motion
324 made not later than one (1) year after judgment is entered,
325 the court shall determine whether all or part of a joint tort-
-326 feasor’s share of the obligation is uncollectible from that joint
327 tortfeasor.
328 If the court’s finding is in the affirmative, the court shall
329 realocate any uncollectible amount among a claimant found
330 to be responsible and other parties who are joint tortfeasors
331 with the party whose share is uncollectible. The reallocation
332 shall be made according to the respective percentages of re-
-333 sponsibility for each party.
334 Section 85X. Conduct Affecting Comparative Responsibility
335 (A) Failure to Discover a Defective Condition.
336 (1) Claimant’s Failure to Inspect. A claimant is not re-
-337 quired to have inspected the product for a defective oondi-
-338 tion. Failure to have done so does not render the claimant
339 responsible for the harm caused or reduce the claimant’s
340 damages.

341 (2) Claimant’s Failure to Observe an Apparent Defective
342 Condition. When the product seller proves by a preponder-
-343 ance of the evidence that the claimant, while using the prod-
-344 uct, was injured by a defective condition that would have
345 been apparent, without inspection, to an ordinary reasonably
346 prudent person, the claimant’s damages shall be subject to re-
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347 duction. The procedural principles governing reduction of
348 damages are set forth in Section 85W.
349 (3) A Non-Claimant’s Failure to Inspect for Defects or to
350 Observe an Apparent Defective Condition. A non-claimant’s
351 failure to inspect for a defective condition or to observe an
352 apparent defective condition that would have been obvious,
353 without inspection, to an ordinary reasonably prudent per-
-354 son, shal not reduce claimant’s damages.

355 (B) Use of a Product With a Known Defective Condition.
356 (1) By a Claimant. When the product seller proves, by a
357 preponderance of the evidence, that the claimant knew about
358 the product’s defective condition, and voluntarily used the
359 product or voluntarily assumed the risk of harm from the
360 product, the claimant’s damages shall be subject to reduction
361 to the extent that the claimant did not act as an ordinary
362 reasonably prudent person under the circumstances. Under
363 this Subsection, the trier of fact may determine that the
364 claimant should bear sole responsibility for hann caused by
365 a defective product. The procedural principles governing re-
366 duction of damages are set forth in Section 85W.
367 [ (2) By a Non-Claimant Product User. If the product sel-
368 ler proves by a preponderance of the evidence that a product
369 user, other than the claimant, knew about a product’s defec-
370 tive condition, but voluntarily and unreasonably used or
371 stored the product and thereby caused claimant’s hann, the
372 claimant’s damages shall be subject to apportionment. The
373 procedural principles governing apportionment of damages
374 are set forth in Section 85W.]

375 (C) Misuse of a Product
376 (1) “Misuse” occurs when the product user does not act in
377 a manner that would be expected of an ordinary reasonably
378 prudent person who is likely to use the product in the same
379 or similar circumstances.
380 (2) When the product seller proves, by a preponderance of
381 the evidence, that product misuse by a claimant, or by a
382 party other than the claimant or the product seller, has
383 caused the claimant’s harm, the claimant’s damages shall be
384 subject to reduction or apportionment to the extent that the
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385 misuse was a cause of the harm. Under this Subsection, the
386 trier of fact may determine that the harm arose solely be-
-387 cause of product misuse. The procedural principles govern-
-388 ing reduction or apportionment of damages are set forth in
389 Section 85W.
390 (3) Under this Subsection, subject to state and federal law
391 regarding immunity in tort, the trier of fact may determine
392 that a party or parties who misused the product and thereby
393 caused claimant’s harm should bear partial or sole responsi-
-394 bility for harm caused by the product and are subject to lia-
-395 bility to the claimant.
396 (D) Alteration of Modification of a Product.
397 (1) “Alteration or modification” occurs when a person or
398 entity other than the product seller changes the design, con-
-399 struction, or formula of the product, or changes or removes
400 warnings or instructions that accompanied or were displayed
401 on the product. “Alteration or modification” of a product in-
-402 dudes the failure to observe routine care and maintenance,
403 but does not include ordinary wear and tear.
404 (2) When the product seller proves, by a preponderance of
405 the evidence, that an alteration or modification of the prod-
-406 uct by the claimant, or by a party other than the claimant
407 or the product seller, has caused the claimant’s harm, the
408 claimant’s damages shall be subject to reduction or apportion-
-409 ment to the extent that the alteration or modification was a
410 cause of the harm. Under this Subsection, the trier of fact
411 may determine that the harm arose solely because of the
412 product alteration or modification.
413 This Subsection shall not be applicable if:
414 (a) The alteration or modification was in accord with the
415 product seller’s instructions or specifications.
416 (b) The alteration or modification was made with the ex-
-417 press or implied consent of the product seller; or
418 (c) The alteration or modification was reasonably antici-
-419 pated conduct under Section 85Q, and the product was de-
-420 fective under Section 2A of chapter two hundred and sixty
421 of the General Laws, as amended, because of the product
422 seller’s failure to provide adequate warnings or instructions
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423 with respect to the alteration or modification.
424 The procedural principles governing reduction or appor-

tionment of damages are set forth in Section 85W.425

(3) Under this Subsection, subject to state and federal law
regarding immunity in tort, the trier of fact may determine
that a party or parties who altered or modified the product
and thereby caused claimant’s harm should bear partial or
sole responsibility for harm caused by the product and are
subject to liability to the claimant.

426
427
428
429
430
431
432 Section SSY. Multiple Defendants Contribution and Implied

Indemnity433
434 (A) A right of contribution exists under this Act between

or among two or more persons who are jointly and severally
liable, whether or not judgment has been recovered against
all or any of them. It may be enforced either in the original
action or by a separate action brought for that purpose. The
basis for contribution is each person’s equitable share of the
obligation, including the equitable share of a claimant, as
determined in accordance with the provisions of Section 85W.
For the purposes of this Act, contribution and implied in-
demnity are merged.

435
436
437
438
439
440
441
442
443
444 (B) If the proportionate responsibility of the parties to a

claim for contribution has been established previously by the
court, as provided in Section 85W, a party paying more than
its equitable share of the obligation may, upon motion, re-
cover judgment for contribution.

445
446
447
448
449 (C) If the proportionate responsibility of the parties to

the claim for contribution has not been established by the
court, contribution may be enforced in a separate action,
whether or not a judgment has been rendered against either
the person seeking contribution or the person from whom
contribution is being sought.

450
451
452
453
454
455 (D) Contribution is available to a person who enters

into a settlement with a claimant only (1) if the liabil-
ity of the person against whom contribution is sought
has been extinguished by the settlement, and (2) to the
extent that the amount paid in settlement was reason-
able.

456
457
458
459

460
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461 (E) A release, covenant not to sue, or similar agreement
462 entered into by a claimant and a person liable discharges
463 that person from all liability for contribution, but it does not
464 discharge any other persons liable upon the same claim un-
-465 less it so provides. However, the claim of the releasing claim-
-466 ant against the other parties is reduced by the amount of the
467 released party’s equitable share of the obligation, determined
468 in accordance with the provisions of Section 85W.
469 (F) If a judgment has been renedered, the action for con-
-470 tribution must be commenced within one year after the judg-
-471 ment becomes final. If no judgment has been rendered, the
472 person bringing the action for contribution must have (1) dis-
-473 charged by payment the common liability within the period
474 of the statute of limitations or repose applicable to the claim-
-475 ant’s right of action against him and commenced the action
476 for contribution within one year after payment, or (2) agreed
477 while action was pending to discharge the common liability
478 and, within one year after the agreement, have paid the lia-
-479 bility and brought an action for contribution.
480 Section 85Z. Relationship Between Product Liability and
481 Worker Compensation
482 (A) In the case of any product liability claim brought by
483 or on behalf of an injured person entitled to compensation
484 under a state Worker Compensation statute, damages shall
485 be reduced by the amount paid as Worker Compensation
486 benefits for the same injury plus the present value of all fu-
-487 ture Worker Compensation benefits payable for the same in-
-488 jury under the Worker Compensation statute.
489 (B) Unless the product seller has expressly agreed to in-
-490 demnify or hold an employer harmless for harm caused to
491 the employer’s employee by a product, the employer shall
492 have no right of subrogation, contribution, or indemnity
493 against the product seller when the harm to the employee
494 constitutes a product liability claim under this Act. Also, the
495 employer’s Worker Compensation insurance carrier shall have
496 no right of subrogation against the product seller.
497 (C) When final judgment in an action brought under this
498 Act has been entered prior to the determination of Worker
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499 Compensation benefits, the product seller may bring a subse-
500 quent action for reduction of the judgment by the amount of
501 the Worker Compensation benefits, or for recoupment from
502 the employee if the product seller has paid a judgment which
503 includes the amount of such benefits.
504 Section 85AA. Sanctions Against the Bringing of Frivolous
505 Claims and Defenses
506 (A) After final judgment has been entered under this Act,
507 any party may, by motion, seek reimbursement for reason'

508 able attorneys’ fees and other costs that would not have been
509 expended but for the fact that the opposing party pursued a
510 claim or defense that was frivolous. A claim or defense is
511 considered frivolous if the court determines that it was with-
512 out any reasonable legal or factual basis.
513 (B) If the court decides in favor of a party seeking redress
514 under this Section, it shall do so on the basis of clear and
515 convincing evidence. In all motions under this Section, the
516 court shall make written findings of fact.
517 (C) The motion provided for in Subsection (A) may be
518 filed and the claim assessed against a party or a party’s at-
519 tomey or both, depending on which person or persons were
520 responsible for the assertion of the frivolous claim or de-
521 fense.
522 (D) Claims for damages under this Section shall be lim-
523 ited to expenses incurred by parties to the action or persons
524 under a legal or contractual duty to bear the expenses of the
525 action.
526 Secticm 8588. Arbitration
527 (A) Applicability.
528 (1) Any party may by a motion institute a pre-trial arbi-
529 tration proceeding in any claim brought under this Act, if
530 the court determines that:
531 (a) It is reasonably probable that the amount in dispute
532 is less than $50,000, exclusive of interest and costs; and
533 (b) Any non-monetary claims are insubstantial.
534 (2) Arbitration may not be used if both the claimant and
535 one or more defendants state that they do not want an arbi-
536 tration proceeding
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537 (B) Rules Governing.
538 (1) Substantive Rules. The substantive rules of an arbi-
-539 tration proceeding under this Section are those contained in
540 this Act as well as those in applicable state law.
541 (2) Procedural Rules. These are the procedural rules of an
542 arbitration proceeding under this Section. If this Section does
543 not provide a rule of procedure, reference may be made to
544 the “Uniform Arbitration Act” or other sources of law. Any
545 reference to other sources of law must conform to the intent
546 and spirit of this Section.
547 Section 85CC. Expert Testimony
548 (A) Appointment of Experts. The court may, on its own
549 motion or on the motion of any party, enter an order to show
550 cause why expert witnesses should not be appointed, and may
551 request the parties to submit nominations. The court may
552 appoint any expert witness agreed upon by the parties, and
553 may appoint witnesses of its own selection. The court may
554 consult with knowledgeable individuals or with professional,
555 academic, consumer, or business organizations and institu-
-556 tions to assist with the selection process. An expert witness
557 shall not be apointed by the court unless the expert consents
558 to serve. An expert witness appointed by the court shall be
559 informed of his or her duties in writing, a copy of which shall
560 be filed with the clerk, or at a conference in which the par-
-561 ties shall have an opportunity to participate. An expert wit-
-562 ness so appointed shall advise the parties of any findings;
563 shall be available for deposition by any party; and may be
564 called to testify by the court or any party. The court-ap-
-565 pointed expert witness shall be subject to cross-examination
566 by each party, including the party calling that expert as a
567 witness.
568 (B) Compensation.
569 (1) Expert witnesses appointed by the court are entitled
570 to reasonable compensation for their services in an amount
571 to be determined by the court. The court, in its discretion,
572 may tax the costs of such expert on one party or apportion
573 them among parties in the same manner as other costs.
574 (2) In exercising this discretion, the court may con-
-575 sider:
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576 (a) Which party, if any, requested the court appointment
577 of the expert;
578 (b) Which party had judgment entered in its favor; and
579 (c) Whether the amount of damages recovered in the ac-
-580 tion bore a reasonable relationship to the amount sought by
581 the claimant or conceded to be appropriate by the product
582 seller or other defendant.
583 (C) Disclosure of Appointment. In the exercise of its dis-
-584 cretion, the court may authorize disclosure to the jury of the
585 fact that the court has appointed the expert witness.
586 (D) Parties’ Selection of Own Experts. Nothing in this
587 Section shall limit the parties in calling expert witnesses of
588 their own selection.
589 (E) Pre-Trial Evaluation of Experts. The court in its dis-
-590 cretion may conduct a hearing to determine the qualifications
591 of all proposed expert witnesses. The court may order a hear-
-592 ing on its own motion or on the motion of any party.
593 (1) Need for Pre-Trial Evaluation. In determining whether
594 to grant such a motion, the court shall consider:
595 (a) The complexity of the issues in the case; and
596 (b) Whether the hearing would deter the presentation of
597 witnesses who are not qualified as experts on the specific
598 issues.
599 (2) Factors in Evaluation. If the court decides to hold
600 such a hearing, it shall consider:
601 (a) The background and skills of the proposed witness;
602 (b) The formal and self-education the proposed witness has
603 undertaken relevant to the case or to similar cases; and
604 (c) The potential bias of the proposed witness.
605 (3) Findings of Fact. In making a determination as to
606 whether a proposed expert witness is qualified, the court shall
607 state its findings of fact to the parties.
608 (4) Determination. Based upon its findings of fact regard-
-609 ing the qualifications of any proposed expert witness, the
610 court, in its discretion, may limit the scope of the witness’
611 testimony, or may refuse to permit such witness to testify as
612 an expert.
613 Section 85DD. Non-Pecuniary Damages
614 (A) For the purposes of this Section, “non-pecuniary dam-
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615 ages” are those which have no market value and do not rep-
-616 resent a monetary loss to claimant.
617 (B) When sufficient evidence has been introduced, the
618 amount of non-pecuniary damages shall be determined by the
619 trier of fact. However, the court shall have and shall exercise
620 the power to review such damage awards for excessiveness.
621 (C) Non-pecuniary damages under this Act shall not ex-
-622 ceed $25,000, or twice the amount of the pecuniary damages,
623 whichever is less, unless the claimant proves by a preponder-
-624 ance of the evidence that the product caused claimant to suffer
625 serious and permanent or prolonged (1) disfigurement (2) im-
-626 paired of bodily function, (3) pain and discomfort, or (4)
627 mental illness.
628 Section 85EE. The Collateral Source Rule
629 In any claim brought under this Act, the claimant’s recov-
-630 ery, or that of any party who may be subrogated to the claim-
-631 ant’s rights under this Act, shall be reduced by any compensa-
-632 tion from a public source which the claimant has received or
633 will receive for the same damages. For the purposes of this
634 Section, “public source” means a fund more than half of which
635 is derived from general tax revenues.
636 Section 85FF. Punitive Damages
637 (A) Punitive damages may be awarded to the claimant if
638 the claimant proves by clear and convincing evidence that the
639 harm suffered was the result of the product seller’s reckless
640 disregard for the safety of product users, consumers, or others
641 who might be harmed by the product.
642 (B) If the trier of fact determines that punitive damages
643 should be awarded, the court shall determine the amount of
644 those damages. In making this determination, the court shall
645 consider.
646 (1) The likelihood at the relevant time that serious harm
647 would arise from the product seller’s misconduct;
648 (2) The degree of the product seller’s awareness of that
649 likelihood;
650 (3) The profitability of the misconduct to the product
651 seller;
652 (4) The duration of the misconduct and any concealment
653 of it by the product seller;
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I

654 (5) The attitude and conduct of the product seller upon dis-
covery of the misconduct and whether the conduct has been
terminated:

655
656

(6) The financial condition of the product seller;657
(7) The total effect of other punishment imposed or likely

to be imposed upon the product seller as a result of the mis-
conduct, including punitive damage awards to persons simi-
larly situated to the claimant and the severity of criminal
penalties to which the product seller has been or may be sub-
jected; and

658
659
660
661
662
663

(8) Whether the harm suffered by the claimant was also
the result of the claimant’s own reckless disregard for per-
sonal safety.

664
665
666

Section 85GG. Severance Clause667
If any part of this Act shall be adjudged by any court of

competent jurisdiction to be invalid, such judgment shall not
affect, impair, or invalidate the remainder thereof, but shall
be confined in its effect to that part of this Act declared to
be invalid.

668
669
670
671
672

Section 85HH. Effective Date673
This Act shall be effective with regard to all product lia-

bility claims filed on or after January Ist, 1981.
674
675


