
SENATE No. 548
By Mr. King, a petition (accompanied by bill, Senate, No. 548) of John

G. King, Doris Bunte, Jack H. Backman, David J. Mofenson and David B.
Cohen for legislation to protect elders and adult residents of long term
care facilities from abuse, neglect, exploitation or abandonment. Health
Care.

In the Year One Thousand Nine Hundred and Eighty.

1 Section 1. Chapter 19A of the Massachusetts General
2 Laws, as inserted by Chapter 1168 of the Acts of 1973, is
3 hereby amended by inserting after Section 4 the following
4 Section 4A.
1 Section 2. Section 4A. Protective Services for Elders and Adult
2 Residents ofLong Term Care Facilitie
3 (a) Definition.
4 The following words and phrases when used in this chapter
5 shall be construed as follows, unless the context otherwise
6 requires:
7 “Department” shall mean the Department of Elder Affairs
8 established pursuant to Chapter 19A.
9 “Secretary” shall mean the Secretary of Elder Affairs

10 appointed pursuant to Section 1 of Chapter 19A.
11 “Abuse” shall include, but not be limited to, the willful
12 infliction of physical pain, injury or mental anguish, or
13 unreasonable confinement or the willful deprivation by a
14 caretaker of services which are necessary to maintain
15 physical or mental health.
16 “Neglect” refers to an elderly person or adult who is a

resident of a long term care facility who is either living alone
Able to provide for himself the services which are

19 necessary to maintain physical or mental health or is not re-
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1 ceiving said services from a responsible caretaker
2 “Exploitation” shall mean the act or process of taking

advantage of an elderly person or adult resident of a long
4 term care facility by another person or caretaker whether
5 for monetary or personal benefit, profit or gain
6 “Abandonment” shall mean the desertion or willful for-
-7 saking of an elderly person or adult resident of a long term
8 care facility by a caretaker or the foregoing of duties or the
9 withdrawal or neglect of duties and obligations owed an

10 elderly person or adult resident of a long term care facility
11 by a caretaker or other person
12 “Elderly person” shall mean an individual who has at-
13 tained the age of sixty
14 “Adult resident of a long term care facility” shall mean an
15 individual who has attained the age of eighteen who resides
16 in a long term care facility licensed by the Department of
17 Public Health pursuant to the provisions of Section 71 of

19 “Caretaker” shall mean an individual who has assumed
20 the responsibility for the care of an elderly person as a result
21 of family relationship or who has assumed the responsibility
22 for the care of the elderly person voluntarily or by contract or
23 by order of a court of competent jurisdiction or a long term
24 care facility licensed by the Department of Public Health
25 pursuant to Section 71 of Chapter 111
26 “Emergency” shall mean that an elderly person or adult
27 resident of a long term care facility is living in conditions
28 which present a substantial risk of death or immediate and
29 serious physical or mental harm to himself or others

“Protective services” shall mean those services provided30

31 by the Commonwealth or other government or private
2 organizations or individuals which are necessary to prevent

33 abuse, neglect, exploitation or abandonment and shall in
34 elude, but not be limited to, the provision of medical care

15 mental health services, legal services, assistance in personal
36 hygiene, food and nutrition services, clothing, adequately
37 heated and ventilated shelter, protection from health and
38 safety hazards, protection from physical mistreatment,
39 home care services, home health services, and transporta
40 tion necessary to secure services

18 Chapter 111
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41 “Lacks capacity to consent” shall mean that an elderly
42 person or adult resident of a long term care facility is
43 mentally ill to the degree that he is incapable of making
44 informed decisions with respect to his personal and financial
45 affairs. Refusal to accept the services shall not be the sole
46 determinative that the person lacks capacity.
47 “Protective service agency” shall mean an agency
48 designated by the Department pursuant to Clause 3 of this
49 Section.
50 (b) Reports
51 Any physician, medical intern, nurse, chiropractor, long
52 term care facility administrator, nurse’s aide or orderly in a
53 long term care facility, any staff person employed by a long
54 term care facility, psychologist, mental health worker, social
55 worker, home care corporation case manager or staff per-
-56 son, lawyer, dentist, hospital staff person, coroner, medical
57 examiner, homemaker or home health agency staff person,
58 physical therapist, occupational therapist, osteopath, op-
-59 tometrist, pharmacist, clergyman, employee of an adult
60 foster care facility, or police officer who has reasonable
61 cause to believe that any elderly person or adult resident of a
62 long term care facility has been abused, neglected, exploited,
63 or abandoned, or is in a condition which is the result of abuse.
64 neglect, exploitation, or abandonment, shall immediately
65 make a verbal report of such information or cause a report to
66 be made to the Department or agency designated by the
67 Department. Within forty-eight hours the verbal report shall
68 be followed by a written report. Any person required to
69 report pursuant to this section who fails to make such report
70 shallbe subject to a fine of one thousand dollars.
71 All required reports shall contain the name, address, and
72 approximate age of the person who is the subject of the
73 report; information regarding the nature and extent of the
74 abuse, neglect, exploitation, or abandonment: the name of
75 the person’s caretaker, if known; and any other information
76 the reporter believes to be relevant to the investigation.
77 Any other person who has reasonable cause to believe that
78 an elderly person or adult resident of a long term care
79 facility is being or has been abused, neglected, exploited or
80 abandoned may report such information to the Department
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81 or agency designated by the Department in any reasonable
82 manner.
83 Any person required to report pursuant to this section who
84 has reasonable cause to believe that an elderly person, or
85 adult resident of a long term care facility, has died as a result
86 of abuse, neglect, exploitation, or abandonment shall im-
-87 mediately report such death to the Department or an agency
88 designated by the Department and to the District Attorney
89 for the county in which such death occurred and to the
90 medical examiners as required by section six of chapter 38.
91 Any mandated reporter who fails to make such a report shall
92 be punished by a fine ofnot more than one thousand dollars
93 The Department shall widely publicize the reporting
94 requirement and the means for making reports
95 The identity of the person who makes any report pursuant
96 to this section shall be confidential and shall be disclosed only
97 with the consent of that person or by judicial order.
98 Any person who makes any report pursuant to this section
99 or who testifies in any administrative or judicial proceeding

100 arising from such report shall be immune from any civil or
101 criminal liability on account of such report or testimony
102 except liability for perjury, unless such person has acted in
103 bad faith or with malicious purpose. No employer or
104 supervisor may discharge; demote; transfer; reduce pay,
105 benefits, or work privileges: prepare a negative work per-
106 formance evaluation; or take any other action detrimentalto
107 an employee or supervisee who files a report in compliance
108 with this sub-section.
109 Any privilege established by section 20 or 208 of chapter
110 233, by court decision or by professional code regarding the
111 exclusion of confidential communications and the com-
112 petency of witnesses may not be involved in any civil action
113 arising out of a report made pursuant to this section
114 (c) Receipt ofreports
115 The Department shall insure that on the effective date of
116 this act a system is implemented to receive reports as
117 specified in Clause (b) of this section. Such system must be
118 available to receive reports seven days per week, twenty-
119 four hours per day. If the Department elects to designate an
120 agency other than the Department to receive reports, that
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121 agency may also be a designated protective services agency.
122 If the agency receiving the report is the Department, or is
123 otherwise not a designated protective service agency, the
124 report shall be referred to the appropriate protective service
125 agency within twenty-four hours of the receipt of the report.
126 Within forty-five (45) days of the receipt of any report of a
127 reporter pursuant to subsection (b") the appropriate
128 protective services agency shall notify such person in writing
129 of its response to the report and its determination of the
130 nature, extent, and cause of the injuries to the elderly person.
131 (d) Protective service areas
132 After considering the views of Area Agencies on Aging,
133 Home Care Corporations, and Councils on Aging, and after
134 receiving consent from the protective services advisory
135 committee established by clause (1) of this section, the
136 Department shall designate protective service areas
137 throughout the Commonwealth. No community in the
138 Commonwealth shall be excluded from participation in a
139 designated protective service area.
140 (e) Protectiveservice agencies

141 In each protective service area of the Commonwealth, the
142 Department shall, with the advice of the protective services
143 advisory committee, designate one agency to be responsible
144 for investigating reports received under clause (b) of this
145 section, and for developing and implementing service plans
146 for elders in need of protective services. The Department
147 may also designate a protective service agency to receive
148 reports under clause (b) of this section. When designating
149 protective service agencies the Department shall be bound
150 by regulations of the executive office of Administration and
151 Finance with regard to the competitive procurement of
152 social services under the state “07” subsidiary account.
153 In order to be designated a protective services agency, an
154 agency must meet at least the following conditions:
155 (1) be incorporated under Chapter 180 of the Massachu-
-156 setts GeneralLaws
157 (2) have demonstrated experience in providing protective
158 and other social and health services to elders in all or a part
159 of the designated geographic area
160 (3) have the capacity to conduct investigations of reports
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161 of abuse, neglect, exploitation, and abandonment within
162 seventy-two hours of the receipt of the report, to do
163 professional assessments of need for services, and to develop
164 comprehensive service plans for elders.
165 (4) have the capacity to implement a service plan through
166 direct access to social, health, and mental health services.
167 Such access shall be provided through contracts or
168 memoranda of agreement that guarantee services will be
169 provided if authorized by the protective services agency.
170 (5) have the capacity to provide and arrange for protec-
-171 tive services at least seven days per week, twelve hours per
172 day.
173 (6) insure thatpersons receiving protective services under
174 a service plan implemented by the agency will be able to
175 continue to receive maintenance services if protective
176 services are no longer necessary.
177 (7) agree to assess the needs and implement service plans
178 for persons in need of protective services who are not
179 referred through reports received under section 2 of this
180 chapter.
181 (f) Investigation andevaluation
182 Upon receipt of a report filed pursuant to clause (b) of this
183 section, the Department or agency designated by the
184 Department shall refer the report to the protective services
185 agency designated under clause (e), which agency shall
186 conduct an initial investigation. The investigation shall in-
-187 elude a visit to the residence of the individual who is the
188 subject of the report and may include consultations with
189 appropriate service agencies and individuals who have

190 knowledge of the individual’s situation including the person
191 filing the report. Said investigation shall be completed within
192 twenty-four hours from the receipt of the report if an
193 emergency exists, and within seventy-two hours from the
194 receipt of the report if an emergency does not exist. The
195 subject of the report shall receive written notice that an
196 investigation is being conducted, and shall have the right to
197 review the file and the report of the investigation.
198 Upon verification that the elderly person or adult resident
199 of a long term care facility has been the subject of abuse,
200 neglect, exploitation, or abandonment, the designated
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201 protective services agency shall conduct an evaluation of the
202 individual’s functional capacity, situation, and resources
203 available to the individual and shall develop a service plan.
204 The protective services agency shall arrange for the
205 provision of protective services and shall coordinate the
206 provision of protective services to the individual. The service
207 plan shall be appropriate to the needs of the individual and
208 shall insure that the least restrictive alternatives are
209 utilized. The service plan shall be implemented within
210 twenty-four hours of the completion of the investigation if an
211 emergency exists, and within five days of the investigation if
212 an emergency does not exist.
213 If the individual does not consent to the provision of ser-
214 vices or at any time withdraws consent to the provision of
215 services, no service shall be provided.
216 The Department shall insure that individuals have the
217 right to appeal to the division of hearings officers any denial,
218 reduction, suspension, or termination of services; as well as
219 delays in implementing the service plan or failure to im-
220 plement the least restrictive alternative.
221 (g) Access: Interference
222 When conducting the investigation, access to the residence
223 of an elderly person who is the subject of a report filed
224 pursuant to clause (b) of this section or access to the long
225 term care facility wherein an adult resident of a long term
226 care facility who is the subject of a report filed pursuant to
227 clause (b) resides is denied or obstructed by any person, the
228 protective service agency shall file a petition inprobate court
229 for the county wherein the individual who is the subject of the
230 report resides, to enjoin the denial or obstruction; the court
231 shall issue an order enjoining the interference or obstruction
232 if it finds that there is reasonable cause to suspect that the
233 individual who is the subject of the investigation is being or
234 has been abused, neglected, exploited, or abandoned, and
235 access to the individual’s residence has been denied to the
236 protective service agency representative or said
237 representative’s access to the resident of the long term care
238 facility in question has been obstructed. The court may issue
239 such order ex parte. After obtaining an order enjoining the

240 obstruction of or interference with the access of the pro-
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241 tective services representative, said representative shall be
242 accompanied to the residence or long term care facility by a
243 law enforcementofficial.
244 (h) Involuntary serviceprovision

245 If the Department or the protective service agency deter-
-246 mines that an elderly person or adult resident of a long term
247 care facility is being or has been abused, neglected, exploited
248 or abandoned and is in need of protective services and lacks
249 the capacity to consent to protective services, the Depart-
-250 ment or the protective service agency may petition the pro-
-251 bate court for the county in which the individual resides for
252 an order authorizing the provision of protective services.
253 Said petition shall set forth the specific facts upon which the
254 Department or the protective service agency relied in
255 making the determination.
256 The court shall hold a hearing on the matter within four-
-257 teen days after the filing of the petition. The court shall
258 furnish notice to the individual who is the subject of the
259 petition at least five days prior to the date set for the hearing.
260 The individual who is the subject of the petition shall have the
261 right to be present; be represented by counsel; present
262 evidence; and examine and cross-examine witnesses. If the
263 individual who is the subject of the petition is indigent, the
264 court shall appoint counsel to represent him. If the court
265 determines that the individual lacks the capacity to waive
266 the right to counsel, the court shall appoint a guardian ad
267 litem to represent the interests of the individual.
268 If, after the hearing, the court determines, based upon
269 clear and convincing proof, that the individual has been
270 abused, neglected, exploited, or abandoned, is in need of
271 protective services and lacks the capacity to consent and no
272 other person who is authorized to consent is available or
273 willing to consent, it may issue an order requiring the
274 provision of services. The order shall contain a specific
275 description of the services to be provided and shall insure
276 that the least restrictive alternatives are utilized. The order
277 shall remain in effect for a period of six months and may be
278 extended for an additional period of six months, provided
279 that the individual who is the subject of the order or the
280 Department or protective service agency may petition for a
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281 modification of the order at any time. The court shall not
282 order an institutionalplacement unless it has made a specific
283 finding, entered in the record, that no less restrictive
284 alternative can be designed to meet the needs of the in-
285 dividual. No individual may be committed to a mental
286 facility pursuant to this Chapter.
287 (i) Emergencies
288 Upon the petition of the Department or protective service
289 agency, the probate court may order the provision of protec-
290 tive services on an emergency basis to an elderly person or
291 adult resident of a long term care facility after a finding
292 based on clear and convincing evidence that the individual
293 has been or is being abused, neglected, or exploited; that an
294 emergency exists; that the person lacks the capacity to
295 consent to the provision of services; and that no other person
296 who is authorized to consent is available or willing to consent
297 to the provision of emergency services.

The court shall order only those services necessary to
remove the conditions creating the emergency and shall
specifically designate the authorized services in its order.
The court shall not order hospitalization or change of
residence unless there has been a specific finding thatno less
restrictive alternative is available or appropriate. The order
for emergency protective services shall remain in effect for a
period not to exceed seventy-two hours provided that said
order may be extended for an additional seventy-two hour

period if the court finds that the extension is necessary to
remove the emergency.

298
299
300
301
302
303
304
305
306
307
308

309 Notice of the filing of a petition for an emergency order
310 shall be furnished at least twenty-four hours prior to the
311 hearing to the individual who is the subject of the petition
312 provided that the court may dispense with notice upon find-
-313 ing that immediate and reasonably forseeable physical
314 harm to the individual or others will result from the twenty-
-315 four hour delay and that reasonable attempts have been
316 made to give such notice. The individual who is the subject of
317 the order or the Department or protective service agency
318 may petition to have the emergency order set aside or
319 modified at any time.
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(j) Registry and records320
The Department shall maintain a central registry of all

reports received pursuant to section 2 of this Chapter; the
results of all investigations and evaluations; and the service
plans. The protective service agencies designated by the
Department shall maintain records of reports received by
said agencies pursuant to section 2 of this Chapter; the
results of all investigations and evaluations conducted by
said agencies; and the service plans. Such reports and
records shall be deemed confidential and shall not be public
records. All such reports and records shall be subject to the
provisions of Chapter 66A, unless otherwise specified in this
section.

321
322
323
324
325
326
327
328
329
330
331
332

The Department shall not collect or maintain in the central
registry more personal data than are reasonably necessary
for the performance of the Department’s statutory functions
under this section. The Department shall maintain records in
the central registry which do not contain client identifying
information, unless essential for the performance of the
Department’s statutory functions.

333
334
335
336
337
338
339

If after proper investigation, the Department or protective
service agency determines that the allegations contained in a
report pursuant to section 2 of this Chapter cannot be sub-
stantiated, the name and all information relating to the
identity of the elderly person shall be removed from said
reports withinninety days after such determination is made.

340
341
342
343
344
345

The person who is the subject of a report under this section
and his or her attorney may have access to and may receive
a copy of the records and reports pertaining to his or her case
upon written request to the Department or the protective
service agency designated by the Department. The identity
of the person who made the report pursuant to this section
shall be confidential and shall be disclosed only with the
consent of that person or by order of a court of competent
jurisdiction. No such records and reports shall be made
available to any other person except those set out in this
section or in Chapter 66A without the written and informed
consent of the person who is the subject of the report or by an
order of a court of competent jurisdiction.

346
347
348
349
350
351
352

353
354

355
356

357
358

Any department, agency or person who permits any in-359
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360 formation contained in the central registry or the case files of
361 the protective service agencies designated by the Depart-
-362 ment to be released to unauthorized individuals or agencies
363 shall be punished by a fine of not more than one thousand
364 dollars or by imprisonment of not more than one year or
365 both.
366 (k) Regulations
367 The Secretary shall promulgate regulations governing the
368 discharge of the Department’s responsibilities pursuant to
369 this section.
370 (1) Protective service advisory committee
371 A protective service advisory committee shall be estab-
372 lished to provide advice to and oversee the performance of
373 the Department in the implementation of this section. The
374 protective service advisory committee shall have sixteen
375 members; twelve to be appointed by the Secretary of Elder
376 Affairs, two to be appointed by the Speaker of the House, and
377 two to be appointed by the
378 members appointed by th

Senate President. Of the twelve
Secretary of Elder Affairs, at

a representative of each of the
ng; a home care corporation; a

tl

379 least one member shall be
380 following: a Council on A
381 Title 111 funded legal program for the elderly; a nursing

382 home patient, who is a resident of the nursing home at the
383 time of appointment; a statewide advocacy group for the
384 elderly; a community mental health center; a medical
385 doctor; a nurse; and a protective service agency designated
386 by the Department. The terms of the members shall be three
387 years, and no member shall serve more than two consecutive
388 terms. Vacancies shall be filled by appointment of the same
389 officer who appointed the member whose resignation created
390 the vacancy. At least fifty percent of the members must be
391 fifty-five years of age or older

392 The protective service advisory committee shall meet at
393 least six times per year. The chairperson, vice-chairperson
394 and secretary shall be elected annually by the members, and
395 shall not serve more than two consecutive annual terms. The
396 committee shall be bound by the provisions of the state open
397 meeting law
398 The protective service advisory committee shall review
399 and give advice to the Department on regulations drafted by
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the Department to implement this section, and shall advise
the Department on the designation of protective service
agencies and designation of agencies to receive reports
under clause (b) of this section. The Department shall not
designate a protective service area under clause (d) of this
section without majority consent of the protective service
advisory committee.

400
401
402
403
404
405
406
407 The protective services committee shall have the authority

to review reports, service plans, case files, and records
maintained in the registry established by clause (j) of this
section. However, personal data shall be excised from the
records before the committee may conduct the review. The
Department shall provide statistical and financial reports to
the protective service advisory committee at least quarterly,
and shall provide whatever other data or staff assistance
may be reasonably requested by the committee, provided
that confidential personal information shall not be given to
the committee.

408
409

410

411
412
413
414
415
416
417
418 On or before October first of every year the protective

service committee shall submit a report to the Governor, the
members of the General Court and the public, covering the
period of the immediately preceding state fiscal year. Said
report shall contain statistical information about the number
and types of reports received under clause (b) of this section,
the results of the investigations conducted under clause (f) of
this section, and the amount, type and costs of services
provided under this section. The report shall also provide
information on the quality of services provided, the results of
such services in terms of alleviating abuse, neglect, ex-
ploitation and abandonment, and shall identify problems that
may arise in the implementation of this section or in
providing services under this section. The report shall
contain the recommendations of the protective service ad-
visory committee for action on the part of the legislature
and/or the Department.

419
420
421
422
423

424
425
426

427
428
429
430
431
432

433
434

1 Section 3. The provisions of this act are severable, and
any of its provisions shall be held unconstitutional by any

3 court of competent jurisdiction, the decision of such cour
4 shall not affect or impair any of the remaining provisions


