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By Mr. Backman, a petition (accompanied by bill, Senate, No. 512) of
Jack H. Backman, Robert E. McCarthy and members of the House of
Representatives for legislation to protect the rights of individuals during
commitment proceedings for state mental health facilities. Human Ser-
vices and Elderly Affairs.
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In the Year One Thousand Nine Hundred and Seventy-Six.

An Act protecting the rights of individuals during commit-
ment PROCEEDINGS FOR STATE MENTAL HEALTH FACILITIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Section 1. Section four of chapter one hundred and twenty
2 three of the general laws is hereby amended as follows:
3 (a) by striking out the fifth and sixth sentences of para-
-4 graph one and inserting in place thereof the following:
5 “This notice shall contain the time and place of such periodic
6 review as well as a statement that every patient is entitled
7 to be represented by a person of his choice at such review.
8 The social service department of the facility or of the Bridge-
-9 water state hospital shall take part in the review and may

10 utilize community resources, including the area and regional
11 community mental health and mental retardation programs.
12 Any patient who personally attends such review shall have the
13 right to remain silent during all or any part of the review.
14 (b) by striking out the second sentence of paragraph two
15 and inserting in place thereof the following;
16 If said mentally ill person was not committed under a court
17 order and does not choose further treatment as an inpatient,
18 within three days of said notification he shall be discharged
19 or made subject of a petition for a court ordered commitment,
20 except that this provision shall not be construed to alter the
21 period of hospitalization under section 12.

1 Section 2. Section five of chapter one hundred twenty three
2 of the general laws is hereby amended as follows:
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3 (a) by striking out the word “may” in the fourth sentence
4 and inserting in place thereof the word “shall”; and
5 (b) by inserting after the fourth sentence thereof the fol-
-6 lowing new sentence:
7 Where a person or his counsel requests such independent
8 medical examination, the court shall appoint a physician to
9 conduct such independent medical examination whose qualifica-

-10 tions are at least equivalent to those of the physician witness
11 of the hospital testifying at such hearing; provided, however,
12 that the court shall not appoint an employee of the Depart-
-13 ment of Mental Health to conduct such independent medical
14 examination unless so requested in writing by such person
15 or his counsel.
16 (c) by inserting after the last sentence thereof the follow-
-17 ing:
18 The facility shall cause an examination of the person to be
19 conducted prior to the hearing by a physician other than the
20 physician or physicians regularly attending the person. Such
21 physician shall testify at the hearing as to his examination
22 and the person’s mental condition. Such physician shall not
23 have access to any portion of the person’s psychiatric records
24 involving privileged communications. All communication be-
-25 tween the person and his regularly attending physician or any
26 clinician of the facility acting in a therapeutic relationship
27 to the person shall be considered privileged.
28 Every person shall have the right to remain silent during
29 all or any part of such hearing. The physician or clinician
30 regularly attending to a person shall attend such hearing upon
31 the written request of the patient or his attorney but shall
32 not serve as the petitioner at any such hearing.
33 All testimony of a witness at a hearing shall be given un-
-34 der oath, with an opportunity for cross examination of such
35 witness. The normal rules of evidence shall apply to all hear-
-36 ings. Either party has the right to a transcript of the pro-
-37 ceeding and the court may, if it finds that the party request-
-38 ing such transcript is indigent, direct that the cost of pre-
-39 paring such transcript be assumed by the county in which
40 such party resides. After hearing all the evidence, the court
41 shall make its decision and issue a written finding of the facts.
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42 A court may not order a person to be civilly committed to a
43 facility unless it finds beyond a reasonable doubt that such
44 person meets the standards for commitment set forth in sec-
-45 tion eight.

1 Section 3. Section six of chapter one hundred twenty three
2 of the general laws is hereby amended by striking out para-
-3 graph (b) and inserting in place thereof the following;
4 (b) Following the filing of a petition for a commitment to
5 a facility or to the Bridgewater state hospital, a hearing shall
6 be held unless waived in writing by the person or his counsel.

1 Section 4. Section seven of chapter one hundred twenty
2 three of the general laws is hereby amended by striking out
3 paragraph (c) and inserting in place thereof the following:
4 (c) Whenever a court receives a petition filed under any
5 provisions of this chapter for an order of commitment of a
6 person to a facility or to the Bridgewater state hospital, such
7 court shall notify the person, and his nearest relative or
8 guardian, or the receipt of such petition and of the date a
9 hearing on such petition is to be held. The hearing shall be

10 scheduled by the court within seven days of the receipt of
11 such petition and shall be held without delay.

1 Section 5. Section eight of chapter one hundred twenty
2 three of the general laws is hereby amended by striking out
3 said section and inserting in place thereof the following:
4 (a) After a hearing, unless such hearing is waived in writing,
5 the district court shall not order the commitment of a person
6 at a facility or shall not renew such order unless it finds af-
-7 ter a hearing that (1) such person is mentally ill; and (2) the
8 discharge of such person from a facility would create a likeli-
-9 hood of serious harm.

10 (b) After a hearing, unless such hearing is waived in writ-
-11 ing, the district court shall not order the commitment of a
12 person at the Bridgewater state hospital or shall not renew
13 such order unless it finds that (1) such person is mentally ill;
14 (2) such person is not a proper subject for commitment to any
15 facility of the department; and (3) the failure tz retain such
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16 person in strict custody would create a likelihood of serious
17 harm. If the court is unable to make the findings required by
18 this paragraph, but makes the findings required by paragraph
19 (a) the court shall order the commitment of the person to a
20 facility designated by the department.
21 (c) The court shall render its decision on the petition with-
-22 in ten days of the completion of the hearing, provided, that
23 for reasons stated in writing by the court the chief justice of
24 the district courts may extend said ten-day period.
25 (d) The first order of commitment of a person under this
26 section shall be valid for a period of six months and all sub-
-27 sequent commitments shall be valid for a period of one year;
28 provided that if such commitments occur at the expiration of
29 a commitment under any other section of this chapter, other
30 than a commitment for observation, the first order of com-
-31 mitment shall be valid for a period of one year; and provided
32 further, that the first order of commitment to the Bridge-
-33 water state hospital of a person under commitment to a facil-
-34 ity shall be valid for a period of six months. If no hearing
35 is held before the expiration of the six months’ commitment,
36 the court may not recommit the person without a hearing.

1 Section 6. Section twelve, paragraph (a), of chapter one
2 hundred twenty three of the general laws is hereby amended
3 by striking out, in the third sentence, the word “believes”
4 and inserting in place thereof the words “has knowledge of a
5 fact or facts as to give him probable cause to believe”.

1 Section 7. Section twelve of chapter one hundred and
2 twenty three of the general laws is hereby amended by insert-
-3 ing after paragraph (b) the following:
4 (c) If a person is admitted under the provisions of para-
-5 graph (b) or (f) of this section, upon the person’s request, a
6 hearing shall be held before a district court judge within forty
7 eight hours from the time of such admission. Written notice
8 of the right to request and have such hearing shall be given
9 to the person by the admitting physician at the time of ad-

-10 mission, and the facility shall, through an appropriate person
11 fully explain such right to the person within twelve hours of
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admission. The person shall have the right to counsel and
normal rules of evidence shall govern the conduct of the hear-
ing. Such hearing shall be limited to the issue of whether
there existed at the time of admission a likelihood of serious
harm by reason of mental illness if such person were not hos-
pitalized. Unless the court determines that there was a likeli-
hood of serious harm by reason of mental illness at the time of
admission, it shall order the immediate release of such per-
son; otherwise that person shall remain in the facility for the
remainder of the initial ten day period. No rights established
pursuant to the provisions of paragraphs (d) and (e) of this
section shall be affected by this paragraph.
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(d) After a hearing under the provisions of section 12(c) or
after forty eight hours if such hearing is not requested, every
person admitted to a facility under the provisions of this sec-
tion or his parent or legal guardian in his behalf shall be given
an opportunity to apply for a voluntary admission under the
provisions of paragraph (a) of section ten and he, or such
parent or legal guardian shall be informed (1) that he has a
right to such voluntary admission, and (2) that the period of
hospitalization under the provisions of this section cannot
exceed ten days, unless there is a further petition for com-
mitment under sections seven and eight of this chapter. The
person shall be further informed that in the event of such peti-
tion for commitment he may be retained at the facility beyond
the expiration of the ten day period until a disposition is
made by the court. At any time during such period of hos-
pitalization, the superintendent may discharge such person if
he determines that such person is not in need of care and
treatment.
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(e) A person shall be discharged at the end of the ten day
period unless the superintendent applies for a commitment un-
der the provisions of sections seven and eight of this chapter
or the person remains on a voluntary status.
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46 (f) Any person may make application to a district court

justice for a ten day commitment to a facility of a mentally
ill person, whom the failure to confine would cause a likeli-
hood of serious harm. After hearing such evidence as he may
consider sufficient, a district court justice may issue a war-
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rant for the apprehension and appearance before him of the
alleged mentally ill person, if in his judgment the condition or
conduct of such person makes such action necessary or proper.
Following apprehension, the court shall have the person ex-
amined by a qualified physician. If said physician reports that
failure to hospitalize the person would create a likelihood of
serious harm by reason of mental illness, the court may order
the person committed to a facility for a period not to exceed
ten days, but the superintendent may discharge him at any
time within the ten day period.
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Section 8. Section fifteen of chapter one hundred twenty
three of the general laws is hereby amended by striking out
paragraph (d) and inserting in place thereof the following:

1
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(d) If on the basis of such reports the court is satisfied that
the defendant is competent to stand trial, the case shall con-
tinue according to the usual course of criminal proceedings;
otherwise the court shall hold a hearing on whether the de-
fendant is competent to stand trial; provided that at any
time before trial any party to the case may request a hearing
on whether the defendant is competent to stand trial. The
court shall notify the person, his counsel, his nearest relative
or guardian on his behalf at least seven days prior to such
hearing. The hearing shall be conducted in accordance with the
provisions of section five. If the defendant is found incom-
petent to stand trial, trial of the case shall be stayed until
such time as the defendant becomes competent to stand trial,
unless the case is dismissed.
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1 Section 9. Section sixteen (b) of chapter one hundred
2 twenty three of the general laws is hereby amended by insert-
-3 ing after the second sentence the following new sentence:
4 A hearing on such petition shall be held under the provisions
5 of section five.






