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By Mr. Bulger, a petition (accompanied by bill, Senate, No. 607) of
William M. Bulger, David J. Mofenson and John E. Murphy for legislation
pertaining to the disposition of care and protection proceedings. The
Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Six.

An Act pertaining to the disposition of care and
PROTECTION PROCEEDINGS.

Be it enacted by the Senate andHouse of Representatives In General
Court assembled and by the authority of the same, as follows:

1 Section 26 of chapter 119 of the General Laws, as most
2 recently amended by section 3 of chapter 1076 of the Acts of
3 1973, is hereby further amended by inserting after the first
4 paragraph thefollowing;
5 The petitioner shall have the burden of proceeding and of
6 establishing through a preponderance of evidence that the child
7 is in need of care and protection as defined by section twenty-
-8 one, and that the resources of the parent or parent substitute
9 or the resources available to the parent or parent substitute

10 are insufficient to provide for the protection of the child’s life
11 or health without the supervision of the court or the transfer
12 of the child’s custody from the parent or parent substitute.
13 The court may dismiss the petition upon the recommenda-
-14 tion of the investigator that the petition is without merit. The
15 court shall dismiss the petition at the conclusion of the hearing
16 if the petitioner fails to establish by a preponderance of the
17 evidence that the child is in need of care and protection.
18 If the court finds the allegations in the petition proved by a
19 preponderance of the evidence, or if all parties consent to a
20 finding that the child is in need of care and protection, the
21 court shall adjudge said child in need of care and protection
22 and shall make an appropriate order for the care and custody
23 of the child. The court by such order may:
24 (1) Permit the child to remain in the care and custody of a
25 parent or parent substitute under supervision of the court, and
26 may concurrently request the department to develop and im-
-27 plement a service plan to assist the parent or parent substitute
28 in providing adequate care and protection for the child.
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29 (2) Transfer temporary legal custody to any of the follow-
-30 ing if the court finds that permitting the child to remain in
31 the custody of the Respondent would create a substantial dan-
-32 ger that the child would continue to be in need of care and
33 protection:
34 (a) Any relative or other person known to the child or his
35 family who is found by the court to be qualified to care for
36 the child. The Department may develop and implement a serv-
-37 ice plan for the child and his family whenever a child is placed
38 by the court in the custody of a relative or other person.
39 (b) Any private Agency licensed or approved in accordance
40 with chapter 28A to care for the child. The Agency shall, as a
41 condition of the order, indicate his willingness to accept cus-
-42 tody of the child and to provide adequate services to the child
43 and his parent or parent substitute. The Agency may permit
44 the child to remain in the care of his parent or parent substi-
-45 tute while it retains legal custody and provides services to the
46 child and his parent or parent substitute.
47 (c) The Department, provided that the Department develop
48 and implement a service plan to meet the needs of the child,
49 may permit the child to remain in the care of his parent or
50 parent substitute while it retains legal custody and provides
51 services to the child and his parent or parent substitute.
52 (3) It may order appropriate physical care including medi-
-53 cal or dental care.
54 In appropriate cases the court shall order the parents or
55 parent substitute of said child to reimburse the Commonwealth
56 or other Agency for care.
57 If temporary custody of a child is transferred pursuant to
58 this section the Department, Agency or person having custody
59 shall arrange within two weeks after entry of the order trans-
-60 ferring custody a reasonable schedule of visits between the
61 child and family, including parents and parent substitute and
62 siblings related to the child. Reasonable visits between the
63 family and the child shall be permitted unless the Department,
64 Agency or person to whom custody has been transferred ob-
-65 tains an order from the court having jurisdiction over the
66 child restraining the family or individual members thereof
67 from visiting the child. Such order may be granted only upon
68 a showing that the child’s health or life will be endangered if
69 the family or individual members thereof are permitted to



SENATE No. 607,1976, 3

K

t

visit the child. Such order shall expire within such time after
entry as the court shall fix, not exceeding six months. No such
order may be granted before the court notifies the parent or
parent substitute and provides an opportunity for them to be
heard. A court having jurisdiction over the child may grant a
temporary order restraining visitation. Such order shall by
its terms within such time after entry as the court shall fix
not to exceed fifteen (15) days. Upon issuance of the tempo-
rary order restraining visitation the courts shall notify the per-
son against whom the temporary order has been sought and
shall schedule a hearing before the expiration of the temporary
order.
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An adjudication and order of disposition that a child is in
need of care and protection shall remain in effect for such time
as the court shall fix, not exceeding one year. Any such order
shall be reviewed by the court every three months if any party
so requests. Upon the expiration of such order, all parties may
consent to its extension for an additional period not exceeding
one year and shall so notify the court.
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Upon the expiration of such order any child who has not
been returned to the care and custody of his parent or parent
substitute shall be so returned, unless the original Petitioner,
or the Department or the person or agency to whom custody
has been transferred seeks a further order for custody of the
child in accordance with the following procedures.
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The original Petitioner, Department or person or agency
who seeks to retain custody of the child shall file a report with
the court having jurisdiction over the child setting forth the
reasons why custody should not be returned to the Respondent.
Said report shall include in addition to any other relevant in-
formation ;
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(1) A detailed description of the child’s present physical,

mental and emotional condition;
101
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(2) Educational history of the child if applicable103
(3) A description of the child’s current placement and the

child’s adjustment to that placement;
104
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(4) Description of any social, educational or psychological
services provided to thechild;
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(5) The plan proposed for the care and protection of the
child if custody is not returned to the Respondent.
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Said report may include any relevant, factual information130
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112 vided to Counsel for the Respondent or the Respondent and to
113 Counsel for the child served in hand or by certified mail, re-
114 turn receipt requested. The Respondent or his Counsel or
115 Counsel for the child shall have twenty-one (21) days in which
116 to file a reply to the report with the court. A copy of said
117 reply (s) shall be provided to all parties.
118 After a review of the report and reply (s) to the report if
119 any the court shall either:
120 (i) Disallow the request for continued custody of the child
121 and order that the child be returned to the Respondent; or
122 (2) The court may order that a hearing be held to deter-
123 mine if the return of the child to the care and custody of the
124 Respondent would create a substantial danger that the child
125 would again be in need of Care and Protection.
126 No hearing shall be held without giving at least seven days
127 notice to the Respondent or Respondent’s Counsel, to Counsel
128 for the child and to the Department if not the Petitioner.
129 If the court finds that the Petitioner, Department, Agency
130 or person seeking to retain custody of the child has established
131 by a preponderance of the evidence a need for continuation of
132 an order for Care and Protection of the child, the court shall
133 adjudge such child in need of further Care and Protection and
134 shall enter an appropriate order for the Care and Protection of
135 the child, subject again to the provisions of this section.
136 Such further order may include an award of permanent
137 custody of the child to the Department if the Department has
138 developed an alternative permanent plan for the child.
139 On any award of permanent custody the Department, par-
140 ent, parent substitute or person having legal custody of or
141 Counsel for the child may petition the court for a review and
142 redetermination of the current needs of such child, not more
143 than once every six months.
144 Nothing in this section shall prevent the Department or any
145 agency from commencing a proceeding independent of a peti-
146 tion for adoption in the probate court of any county in which
147 said Department or agency maintains an office to dispense
148 with the need for consent to the adoption of a child in the care
149 and custody of said Department or agency in accordance with
150 chapter two hundred ten section 3 of Massachusetts General
151 Laws.

11l concerning the Respondent. A copy of the report shall be pro-


