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SENATE

By Mr. Owens, a petition (accompanied by bill, Senate, No. 710) of
Alan D. Sisitsky, Bill Owens, Jack H, Backman and Chester G. Atkins for
legislation to establish a civil paternity action and to prohibit discrimination against children born out of wedlock. The Judiciary.

QV (Eximtminutpalth of

Hlaasachuaptto

In the Year One Thousand Nine Hundred and Seventy-Six

An Act

establishing

a

civil paternity action and prohibiting

DISCRIMINATION AGAINST CHILDREN BORN OUT OF WEDLOCK.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:
Section 1. Chapter 297 of the General Laws is hereby
amended by striking out section 15 and inserting in place thereof the following new sections:
Section 15A. For the purpose of sections fifteen B and fifteen
C of this chapter the term “born in wedlock” shall refer to a
child bom during the period extending from the date of the
marriage to its termination by annulment or decree absolute
to three hundred days after its termination by death, regard9 less of whether such marriage is subsequently declared void.
10 A child “bom out of wedlock” refers to any child born other
11 than during said period.
12 Section 158. Every child is the legitimate child of its bio-13 logical parents and the rights and duties existing between a
14 child and its parents shall be the same regardless of whether
15 said child was born in wedlock, except that the rights of a
16 father of an out-of-wedlock child with the respect to adoption
17 shall be governed by section four A of chapter two hundred
18 and ten and a child conceived by artifical insemination shall
19 have no rights against a donor who is not the husband of the
20 mother.
'2l Section 15C. A proceeding to determine the paternity of a
22 child shall be a civil proceeding and the probate court shall
23 have jurisdiction of said proceeding. Paternity may be de24 termined upon the petition of the child or its guardian, the
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mother, a person alleging himself to be the father, or the publie authority supporting the child. Except as provided in chapter one hundred and ninety, the proceedings shall be brought
in the county wherein the respondent resides, but if such residence is outside Massachusetts or if respondent is a public
authority, the proceeding may be brought in the county wherein the petitioner resides.
The court or the clerk or the register of probate may notify
the respondent to appear by the publication of such a form of
notice as it or he may require or by delivering to the responds
ent an attested copy of the petition and a summons, or in such’
other manner as it or he may require. If the respondent does
not appear and the court considers the notice defective or insufficient, it may order further notice.
No law limiting adjournments or continuances shall apply to
proceedings under this section. On the request of any party, a
hearing shall be continued until after the birth, miscarriage or
stillbirth of the child.
The proceeding shall be closed to the public, and all records
of the proceeding shall be sealed. The rules of evidence and
competency of witnesses shall be as in any other civil proceeding in the probate court, and proof shall be by a preponderance
of the evidence,
(1) where the child is born in wedlock, the child shall be
presumed to be the child of the mother’s husband, and such
presumption may be rebutted only by clear and convincing
evidence;
(2) where the child is born out of wedlock:
(a) if the proceeding is heard after the death of the alleged
father, proof shall be by clear and convincing evidence, unless
the father’s estate is seeking to have his paternity affirmed, or
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(b) If any person is seeking to set aside an unrebutted
57 acknowledgement of paternity as provided in section fifteen C
58 of this chapter, proof shall be by clear and convincing evidence.
59
In any proceeding under this section, the court may order
60 the mother, her child and the alleged father to submit to one
61 or more blood grouping tests, to be made by a duly qualified
62 physician or other duly qualified person, designated by the
63 court to determine whether or not the alleged father is the
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father of the child. If the blood tests exclude the alleged father,
the question of paternity shall be resolved accordingly and an
appropriate order shall be entered. Blood tests which do not
exclude the possibility of the putative father’s paternity are
admissible in evidence at the court’s discretion along with
evidence, if available, of the statistical probability of paternity
based on such tests. If one of the parties refuses to comply
with the order of the court relative to such tests, he shall be
guilty of civil contempt of court unless the court, for good
cause, otherwise orders. Unless the court otherwise orders, the
state shall bear the costs of all blood tests ordered by the
court pursuant to this section.
No criminal action, other than under section one of chapter
two hundred and sixty-eight (relating to perjury) may be
brought against the putative father or mother as a result of
any evidence given by them in a proceeding under this section;
provided, however, that a criminal action for nonsupport may
be brought under section one of chapter two hundred and
seventy-three if limited to offenses occurring subsequent to the
determination of paternity.
If the court becomes satisfied that no living child will be born
of which the putative father is the father, or that the paternity
of the child has been determined, or that adequate provision
has been made for its maintenance and that is for the best interest of the child, the case may be dismissed and any findings
vacated; and if the court certifies that it is for the best interests of the child, no further action shall be maintained under
this section.
At any time after a finding of paternity, the court may
make an order for the payment of money to the mother or to
a third party who will apply said money to the care and
maintenance of the child.
The duty to contribute reasonably to the support of the child
shall continue during its minority. The court may order the
father to pay the reasonable expenses of the pregnancy and of
the confinement of the mother, whether the child is born dead
or alive. If the child has died, or if the child dies subsequently,
the court may make an order for the payment of its funeral
expenses, whether or not other relief is sought.
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The court may also make such order as may be appropriate
concerning the custody or visitation of the child, and from time
to time may revise said order as justice and the welfare of the
child require. As provided in section fifteen A of this chapter,
the standard governing a determination of custody or visitation
shall be the same as if the child were born in wedlock.
If a question of paternity arises in any other proceedings in
the probate court, the rules set forth in this section shall apply
with respect to the determination of paternity.
No action may be brought under this section once a final
decree of adoption has been rendered with respect to such child.

114 Section 15D. Paternity may be acknowledged by the mother
115 and father through affidavits filed with the clerk of the town
116 where the child was bom. If the father’s affidavit does not
117 accord with the affidavit filed by the mother or if the mother
118 fails to file an affidavit prior to or contemporaneous with the
119 father’s affidavit, then the clerk shall give due notice of the
120 father’s affidavit to the mother, as provided in chapter forty-six,
121 section thirteen. If she does not contest said affidavit within the
122 time provided in said section thirteen, the child shall be con-123 sidered the child of the alleged father, until a contrary deter-124 mination of paternity is made upon clear and convincing evi-125 dence in a proceeding under section fifteen B of this chapter.
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Section 2. Section 7of chapter 4of the General Laws, as
most recently amended by section 1 of chapter 1050 of the acts
of 1973, is hereby amended by striking out clause Sixteen and
Sixteen,
inserting in place thereof the following clause;
as
the
descent
of
shall
include
applied to
Issue,”
estates
all the
lineal descendants of the ancestor, including children born out
of wedlock.

1 Section 3. Section 7of chapter 4of the General Laws is
2 hereby further amended by inserting after the fifth clause the
3 following clause: —Fifth A, “Children,” shall include children
4 bom in and out of wedlock unless that statute expressly ex-5 dudes children bom out of wedlock or is limited to children
6 bom in wedlock.
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Section 4. The fourth paragraph of section 128 of chapter
32 of the General Laws, as appearing in section 2 of chapter
793 of the acts of 1972, is hereby amended by inserting after
as well as a child
the word “member” in line 7 the words:
bom out of wedlock.
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Section 5. Subsection bof section 2of chapter 328 of the
General Laws, as amended by section 1 of chapter 214 of the
acts of 1960, is hereby further amended by inserting after the
last sentence the following sentence: —The term “children”
shall include children born out of wedlock.
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Section 6. The second paragraph of section lof chapter
46 of the General Laws, as most recently amended by chapter
358 of the acts of 1968, is hereby further amended by striking
out, in line 4, the word “illegitimate” and inserting in place
thereof the words:
out of wedlock.

1 Section 7. Section 2A of chapter 46 of the General Laws,
2 as most recently amended by chapter 10 of the acts of 1965, is
3 hereby further amended by inserting after the word “of” the
4 first time it appears in line 1, the words: —all birth.
1
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Section 8. Section 3of chapter 46 of the General Laws, as
appearing in section 2 of chapter 358 of the acts of 1968, is
hereby amended by striking out, in line 9, the word “illegitimate” and inserting in place thereof the words:—out of
wedlock.

1 Section 9. Section 3of chapter 46 of the General Laws is
2 hereby further amended by inserting after the word “forth”,
3 in line 10, the words: —except as provided in section 13 of
4 this chapter.
1 Section 10. The third sentence of the first paragraph of sec-2 tion 3 of chapter 46 of the General Laws, as appearing in sec-3 tion 2 of chapter 358 of the acts of 1968, is hereby repealed.
1

Section 11. Section 13 of chapter 46 of the General Laws
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2 as most recently amended by chapter 266 of the acts of 1971, is
3 hereby further amended by striking out paragraphs 2 and 3,
4 and inserting in place thereof the following paragraphs:
5
Paragraph 2. In the case of an out of wedlock child whose
6 father was not previously or accurately recorded, upon the
7 determination of his paternity under section fifteen B of chap8 ter two hundred and seven or upon an uncontested acknowl9 edgement under section fifteen C of chapter two hundred and
10 seven, the record of his birth shall be amended, supplemented
11 or replaced as hereinafter provided so as to read in all respects
12 as if such person has been reported for records as born to such
13 parents in wedlock. For such purpose, the town clerk shall
14 receive a certified copy of a determination of paternity under
15 section fifteen B of chapter two hundred and seven. The town
16 clerk shall also receive written acknowledgement of the child
17 by the putative father in the form of an affidavit. Unless the
18 father’s affidavit is accompanied or preceded by a corroborating
19 affidavit from the mother, the clerk shall give notice of the
20 father’s affidavit to the mother. Failure of the mother to contest
21 said affidavit to the town clerk within thirty days after receipt
22 of notice shall cause the birth records of the child to be
23 amended, supplemented or replaced to reflect the acknowledge24 ment of paternity under section fifteen C of chapter two hun25 dred and seven. If, however, the birth of such a child was re26 corded as that of a child of the mother and the man who was
27 her husband at the time of such birth, the record shall not be
28 amended or replaced as provided in this section unless the fact
29 of birth out of wedlock has been determined by a proceeding
30 under section fifteen B of chapter two hundred and seven.
31
Paragraph 3. When the name of the father is amended, sup32 plemented or replaced as provided in the preceding paragraph,
33 the name of the child shall not be changed unless the probate
34 court determines that such change is in the child’s best inQK

35

terests.

Section 12. Section 24 of chapter 46 of the General Laws,
1
as
2
appearing in section 7 of chapter 48 of the acts of 1960, is
3 hereby amended by striking out, in line 3, the word “illegiti-
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4 mate” and inserting in place thereof the words:
-5 lock.

7

out of wed-

1 Section 13. Section 24 of chapter 46 of the General Laws
2 is hereby further amended by striking out, in line 4, the word
out
3 “illegitimate” and inserting in place thereof the words:
4 of wedlock.
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Section 14. Section 29 of chapter 114 of the General Laws,
as appearing in the Tercentenary Edition, is hereby amended
by inserting after the last sentence the following sentence:
Children, within the meaning of this section, shall also include
children born out of wedlock.
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Section 15. Subsection cof section 32 of chapter 152 of
the General Laws, as amended by section 2 of chapter 282 of
the acts of 1950, is hereby amended by inserting after the last
Children, within the meansentence the following sentence:
ing of this subsection, shall also include children born out of
wedlock.

1 Section 16. Subsection dof section 32 of chapter 152 of the
2 General Laws, as most recently amended by section 3 of chap-3 ter 282 of the acts of 1950, is hereby amended by inserting
4 after the last sentence the following sentence;— Children,
5 within the meaning of this subsection, shall also include children
6 born out of wedlock.
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Section 17. The second paragraph of section 132 A of chapter 175 of the General Laws, as appearing in section 2 of chapter 249 of the acts of 1951, is hereby amended by inserting
after the word “children” in line 14, the words: —including
children born out of wedlock.

1 Section 18. Section lof chapter 190 of the General Laws,
2 as most recently amended by section 1 of chapter 637 of the
3 acts of 1970, is hereby amended by inserting after the first
4 paragraph the following paragraph:
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5
Paragraph 2. Issue and children, within the meaning of this
6 section, shall include issue and children born out of wedlock,
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Section 19. Section 3of chapter 190 of the General Laws,
as amended by chapter 149 of the acts of 1959, is hereby
amended by inserting after the first paragraph the following
paragraph:—
Paragraph 2. Issue and children, within the meaning of this
section, shall include issue and children born out of wedlock.

1 Section 20. Sections five, six and seven of chapter one hun-2 dred and ninety of the General Laws are hereby repealed.
1 Section 21. Section 20 of chapter 191 of the General Laws,
2 as amended by section 2 of chapter 479 of the acts of 1969, is
3 hereby further amended by inserting after the last sentence the
4 following sentence: —Children, within the meaning of this
5 section, shall include children born out of wedlock.
Section 22. Section 22 of chapter 191 of the General Laws,
1
as
2
most recently amended by chapter 411 of the acts of 1971, is
3 hereby amended by inserting after the word “children” in line
and children born out of wedlock.
4 6, the words;
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Section 23. Section lof chapter 196 of the General Laws,
as appearing in the Tercentenary Edition, is hereby amended
by inserting after the first paragraph the following para-
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Section 24. Section 6of chapter 207 of the General Laws, as
appearing in the Tercentenary Edition, is hereby amended by
striking out, in lines 12 and 13 the words “and the issue of
such subsequent marriage shall be considered as the legitimate
issue of both parents.”

graph:—

Paragraph 2: The term “child” or “children” as used in this
chapter shall include a child or children born out of

wedlock.

Section 25. Sections fifteen, sixteen and seventeen of chap1
-2 ter two hundred and seven of the General Laws are hereby
3 repealed.
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1 Section 26. Section twenty-five of chapter two hundred and
2 eight of the General Laws is hereby repealed.
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Section 27. Section 6A of chapter 210 of the General Laws,
as amended by chapter 274 of the acts of 1957, is hereby
amended by striking out in lines 11 through 14 the words
“provided, that if such person is of illegitimate birth, the name,
or names, of, and all other facts relating to his natural parent,
or parents, shall be omitted from such certificate.”
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Section 28. Section lof chapter 229 of the General Laws,
as most recently amended by chapter 166 of the acts of 1961, is
hereby further amended by adding after the first paragraph
the following paragraph:
Paragraph 2. For the purposes of this section, children and
issue born out of wedlock shall have the same rights as children
and issue born in wedlock.

1 Section 29. Section 2B of chapter 229 of the General Laws,
2 as appearing in section 3 of chapter 427 of the acts of 1949,
3 is hereby amended by adding after the first paragraph the
4 following paragraph:
5 Paragraph 2. For the purposes of this section children and
6 issue bom out of wedlock shall have the same rights as chil-7 dren and issue born in wedlock.
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Section 30. Section 34 of chapter 262 of the General Laws,
as most recently amended by section 5 of chapter 1050 of the
acts of 1973, is hereby amended by stinking out clause eleven
and inserting in place thereof the following clause:
(11) For entering amendment of a record of birth of an out
of wedlock child whose paternity is subsequently determined
under chapter two hundred and seven, sections fifteen B or
fifteen C, fifty cents.

1 Section 31. Section 22 of chapter 272 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out, in line 2, the word “illegitimate” and inserting
4 in place thereof the words:
out of wedlock.
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Section 32. Section lof chapter 273 of the General Laws,
as most recently amended by chapter 762 of the acts of 1971,
is hereby amended by inserting after the last sentence the folThe word child or children as used in this
lowing sentence:
section shall include a child or children born out of wedlock
whose paternity has been determined under section fifteen B
of chapter two hundred and seven, or with respect to whom
an uncontested affidavit has been filed under section fifteen C
of said chapter.

'

Section 33. Sections eleven, twelve, twelve A, thirteen, four1
teen,
fifteen, sixteen, seventeen, eighteen and nineteen of chap-2
-3 ter one hundred and seventy-three of the General Laws are
4 hereby repealed.
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