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In the Year One Thousand Nine Hundred and Seventy-Four

Resolve providing for an investigation and study by a special

COMMISSION RELATIVE TO THE CRIME OP SHOPLIFTING.

Resolved, That a special commission, to consist of two members of the
senate, four members of the house of representatives, the commissioner
of the department of correction or his designee, the commissioner of the
department of mental health or his designee, the commissioner of the de-
partment of youth services or his designee, the director of the office for
children or his designee, the commissioner of the department of commerce
and development or his designee, and four persons to be appointed by the
governor, is hereby established for the purpose of making an investigation
and study of the crime of shoplifting, its prevention, the rehabilitation of
persons who have engaged therein, and the sentences Imposed on those
found guilty of such crime.

House of Representatives, June 25,1974.

Passed, Daniel M. Bartley, Speaker.

In Senate, June 25, 1974

Passed, Kevin B. Harrington. President.

July 8, 1974

Approved,

CHAPTER 59

FRANCIS W. SARGENT
Governor.
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In the Year One Thousand Nine Hundred and Seventy-Five.

Resolve reviving and continuing certain special commissions.
Resolved, That the special commissions, established by chapter seventy-

one of the resolves of nineteen hundred and sixty-four, chapter one hun-
dred and sixty-four of the resolves of nineteen hundred and sixty-seven,
chapter ninety-seven of the resolves of nineteen hundred and sixty-eight,
chapters fifty-seven and seventy-seven of the resolves of nineteen hundred
and sixty-nine chapters nineteen and fifty-seven of the resolves of nineteen
hundred and seventy, chapters forty-four, seventy-two and seventy-eight
of the resolves of nineteen hundred and seventy-one, chapters six, forty-
three, fifty-seven and eighty-six of the resolves of nineteen hundred and
seventy-two, chapters eight, twelve, eighteen, nineteen, sixty-three, seventy-
one, one hundred and five, one hundred and sixteen, one hundred and
twenty-two, one hundred and twenty-six, one hundred and thirty, one hun-
dred and thirty-six, one hundred and forty-one and one hundred and fifty-
seven of the resolves of nineteen hundred and seventy-three, and chap-
ters thirty-one, thirty-seven, thirty-eight, forty-three, forty-nine, fifty, fifty-
two, fifty-nine, seventy-six, seventy-seven, seventy-nine, eighty-eight and
ninety of the resolves of nineteen hundred and seventy-four are hereby
revived and continued.

House of Representatives, May 19, 1975,

Passed, David M. Bartley, Speaker

In Senate, May 19, 1975.

Passed, Kevin B. Harrington, President.

May 21, 1975.

Approved,

MICHAEL J. DUKAKIS,
Governor.

CHAPTER 10
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LETTER OF TRANSMITTAL
JOINT SPECIAL COMMISSION INVESTIGATING

SHOPLIFTING

To the Honorable Senate and House of Representatives:

We, the undersigned, hereby submit a final report on the re-
sults of this investigation and study (authorized under the pro-
visions of a Resolve adopted by the Senate and the House, (Senate
document No. 1094) relative to the crime of shoplifting.

Respectfully submitted,

Sen. Stanley J. Zarod, Chairman
Sen. William L. Saltonstall
Rep. David J. Mofenson
Rep. Eleanor Campobasso
Rep. Manuel Raposa, Jr.
Rep. Marie E. Howe
Robert J. Flanagan
Dr. A. Louis McGarry
Atty. William Connors
Mr. Frank O’Neill
Atty. Robert Weber
Joseph Fernandes
William Phipps
Philip P. Perry
Ms. Dorothy Green

She (Eommomupaltb uf Massachusetts
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The special commission established to study the crime of shop-
lifting and related matters held a number of hearings during 1974
and 1975 in an effort to come up with solutions designed to at least
reduce the frequency of shoplifting.

Presented was testimony by such experts in the field as mem-
bers of the judiciary, ex-criminals, social workers, police, store
security officials, and the victims themselves the store owners.

It was found that much of the shoplifting is done by youngsters
seeking a thrill, and that they are rarely repeaters. A variety of
solutions were offered, as outlined in a subsequent digest of testi-
mony, many of them differing sharply.

The commission did discover that shoplifting cost $1 billion a
year, nationwide; $lO million to $l5 million a year in Massachu-
setts; and $6 million a year in Boston.

As was pointed out during the testimony, larceny laws already
on the books cover the crime of shoplifting, yet shoplifting is gen-
erally not looked upon as a crime.

Consequently, it was found, it is a rare instance indeed when
a severe penalty is given a convicted shoplifter, despite the fact
that this type of crime is costing consumers huge sums of money
annually, since the losses from shoplifting are automatically passed
on to the purchaser by the retailer.

The problem is made particularly difficult, the commission found,
because of the difference in the size of the stores involved.

Large, major stores have large security forces, but they are
handicapped by the lack of authority to make a shoplifting arrest.

Furthermore, police cannot arrest unless they have seen a mis-
demeanor or felony committed.

Small stores are operating under a particular disadvantage, since
the money they lose going to court to testify against a shoplifter
usually amounts to more than the value of the article stolen.

Shoplifting seems to represent a general breakdown in public
morality, the commission concluded. It also seems to represent,
the commission found, a tragic failure by parents of youngsters to
exercise the proper supervision over their youngsters.

Parents, in many cases, the commission found, recognized strange
articles which could only be stolen in the rooms of their children,

FOREWORD
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but did nothing and, in fact, covered up for their offspring.
The commission, fully aware that shoplifting is currently costing

the hard-pressed consumer between 10 cents and 15 cents on each
dollar spent, is convinced that a major problem is involved, not
only as it affects the pocketbook of the consumer but as it affects
the characters of those who commit the crime and the future ed-
ucational and vocational prospects of those found guilty in the
judicial process.

The commission feels that a number of measures aimed at pro-
tecting the various mercantile establishments against shoplifting
while at the same time discouraging the youth of the community
from getting themselves into potentially serious trouble is in or-
der.

The commission recommends such measures.
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A summary of initial findings by the special commission was in-
troduced by William Phipps, a member of the commission repre-
senting the Massachusetts Merchants Association, and was gen-
erally agreed to.

It states as follows:
1. Shoplifting is a major economic problem for the common-

wealth, its merchants, citizens, enforcement agencies and
courts. While there was a general recommendation that
shoplifting was prevalent in many areas the testimony of all
witnesses before the commission has made it clear that the
size of the problem is beyond that generally recognized by
the public.

a. Merchants unanimously testified that the problem im-
posed substantial costs on their operation and that
these costs were by necessity made a part of the cost
of merchandise to the consumer. Even small shops
testified to the need for thousands of dollars worth of
prevention equipment and personnel.

b. Enforcement agencies Representatives of both urban
and suburban police departments testified that shoplift-
ing was not only the fastest growing crime but that it
involved substantial numbers of man hours in the ar-
rest, transportation and court proceedings.

c. The Judiciary Judicial witnesses testified to the ef-
fect that substantial portions of the courts’ time was
required in the hearing and disposition of shoplifting
cases. In some areas special procedures have been in-
stituted to deal with this problem.

2. Shoplifting is treated as a non-crime or a very minor crime.
During the whole course of the testimony there was no in-
stance in which any shoplifter was confined. Far and away
the most common disposition was a continuance without a
finding. This was almost universal for first offenders and
witnesses spoke of repeated offenders receiving this or similar
sentences. While some judges discussed community service

FINDINGS
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3.

or other similar “sentences” it was rare that even fines were
imposed on those convicted.

Appearance before a judicial officer had a substantial effect
in that the recidivism rate of those apprehended and pros-
ecuted was very low.

Police and judicial witnesses all testified that once appre-
hended there was often surprise and dismay when prosecu-
tion was undertaken; that there appeared to be little aware-
ness that shoplifting was in fact being treated as theft and
that there were very few repeaters after a trial proceeded.
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Mr. Philip P. Perry, a member of the commission and chief of
security for Filene’s, concurred with the initial findings- set forth
by Mr. Phipps.

He said he would like to add the following;
1. Shoplifting is not a store problem, not a home problem, not

a school problem, not a police problem, not a court problem but
a community problem, and as such, steps should be undertaken by
the community to solve it by whatever means.

2. An educational program on shoplifting can be effective,
where under special conditions a unique program can flourish in a
small community with specialized training, and dedication and field
trips and mock trials.

3. Prevention is an important consideration and to aid in this
fight against crime, businessmen must consider anti-crime pro-
grams among measures recommended are 1) adopt a profes-
sional approach to property protection; 2) cooperate with industry
association crime reduction efforts, especially important for small
firms who do not have their own programs; 3) prosecute thieves
a strong deterrent effect on offenders.

4. A need to set up an effective central reporting service for
large and small stores alike for guidance to the store, the courts
and probationary offices to make pre-trial diversion programs, for
example, more meaningful.

Finally, it is strongly suggested that the purpose of this commis-
sion be reviewed and re-stated and that is “to make an investi-
gation and study of the crime of shoplifting, its prevention and the
rehabilitation of persons who have engaged therein and the sen-
tences imposed on those found guilty of such crime.”

Further, it is our recommendation that any commission recom-
mendations be put off until after the summer recess, so that all
commission members can give this problem and possible solutions
full thought and studied consideration.

FINDINGS
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June 10,1975

ALTERNATE INITIAL FINDINGS submitted by D. Green
(CLUM)

I. Shoplifting is a major economic problem for the Common-
wealth, its merchants, citizens, enforcement agencies, and courts.

Although there was a general recognition by witnesses that shop-
lifting is widely prevalent, the testimony of all witnesses before
the Commission has made it clear that the size of the problem is
beyond that generally recognized by the public. As many as one-
third of all adults in the Commonwealth may have shoplifted on
at least one occasion.

A. Merchants unanimously testified that the problem imposes
substantial cost on their operation and that these costs are
by necessity made a part of the cost of merchandise to the
consumer. Even small shop owners testified to the need for
thousands of dollars worth of prevention equipment and
personnel.

B. Representatives of both urban and suburban police depart-
ments testified that shoplifting is not only the fastest grow-
ing crime in the Commonweatlh but that it involves a sub-
stantial number of man hours in the arrest, transportation,
and court processing of offenders.

C. Members of the judiciary testified that a substantial portion
of the courts’ time is devoted to the hearing and disposition
of shoplifting cases. In some courts special scheduling pro-
cedures have been instituted to deal more efficiently with
this problem.

11. Courts do not generally treat shoplifting as a serious crime.
No judicial or law enforcement witness testified that he was

aware of any case where a convicted shoplifter actually served
time in jail. The single most common disposition is a continuance
without a finding preparatory to a dismissal of the charge after a
set period of time, during which the offender either participated
successfully in a counseling/educational program or, at the least,
was involved in no further trouble with the law. This disposition
is almost universal for first offenders, and witnesses testified that
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even some repeat offenders receive this or similar sentences.
Although some judges require community service or other sim-

ilar sentences related to the skills of the shoplifter in lieu of im-
prisonment, it is unusual that fines or court costs are imposed on
those who have been convicted.

tit. The low recidivism rate among those shoplifters who are
arrested and convicted appears to result from the psychological
impact of an appearance before a judicial officer.

Police and judicial witnesses all testified that once they are ap-
prehended, suspected shoplifters are often surprised and dismayed
when prosecution is undertaken since few people are aware that
shoplifting is larcency.

IV. Juveniles seem to respond better to broad-based educational
programs about shoplifting that utilize the services of public
school educators, local police, merchants, and district courts acting
together than they do to piecemeal school or parental educational
or punitive efforts.

A Wayland pilot project to apprise juveniles of the seriousness of
shoplifting, counteract the attitude of their peers, and impress
upon them the detrimental long-term effect of an arrest record on
future employment that utilized small, intensive discussion groups
as well as various community resources was found to be particular-
ly effective. Apprehension of juvenile shoplifters in that com-
munity decreased markedly following the first year of implementa-
tion. State-wide optional implementation of such programs in
junior and/or senior high schools at low or no additional cost to
local school systems is feasible.

V. There exists widespread reliance by Massachusetts retail
merchants on a private, centralized protection service which keeps
records on (1) shoplifting apprehensions short of arrest and (2)
arrests and prosecutions, compiled by and disseminated to stores
by telephone and by mail.

The collected data, which is obtained by stores from both sus-
pected juveniles and adults upon their apprehension for shoplift-
ing and which is forwarded to the protection service data bank
without their knowledge, is subsequently used by these or other
member merchants in decisions as to whether or not to prosecute
an apprehended individual, decisions about employment of these
individuals, and for purposes of credit checks. The unsubstantiated
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non-arrest data is frequently made available to courts by probation
officers at the time of sentencing convicted shoplifters, as is prior
arrest and prosecution data disseminated in violation of Criminal
History Systems legislation (Mass. Gen. Laws ch. 6, § § The ac-
tivities of the protection service data bank in general violate the
Massachusetts Consumer Reporting Act (Mass. Gen. Laws ch. 93,
§§so et seq.) as well as the Fourth, Fifth, and Fourteenth Amend-
ments to the Constitution.
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A majority of the commission, after numerous public hearings
and voluminous testimony by a wide variety of expert witnesses,
recommends that there be a mandatory, but suspendable, sentence
upon a second conviction for shoplifting by a person above the
juvenile age of 16.

It also recommends that the Legislature enact a special shoplift-
ing statute, as has been done in several other states, in order to
create a greater public awareness that shoplifting is a serious of-
fense, costs the consumers vast sums of money, and should be dealt
with accordingly.

The commission further proposes the following as possible means
of combatting what has become a most serious problem to mer-
chants and consumers alike:

1. Stiffen the penalties for shoplifting by making a second or
subsequent conviction a felony, regardless of the value of the mer-
chandise stolen.

2. Increase existing fines for this type of offense, possibly to
a minimum of $lOO or double the value of the merchandise stolen,
whichever is greater.

3. Place civil liability on the parents of minors convicted of
shoplifting.

4. Require straight probation for convicted first offenders,
rather than a continuance of their cases without a finding, and the
ultimate dismissal of the charges against them, leaving no criminal
records.

5. Authorize police to make an arrest for a misdemeanor not
committed in their presence.

6. Provide stores with protection against civil suits.
7. Stipulate that a shopper who conceals merchandise and

leaves a department or the immediate area where the merchandise
was located is guilty of larceny.

8. Assign persons convicted of second and subsequent shoplift-
ing offenses to state institutions for a period of time to do public

9. When practical, make use of pre-trial diversion with first

2% (Hommomuralth of iJlaaaarljMßPtta

RECOMMENDATIONS
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offenders as a means of dealing with the causes of their shoplift-
ing and possibly preventing further offenses. Pre-trial diversion
should require participation in counselling, educational or job train-
ing programs by the offender in lieu of a trial and a possible crim-
inal record. If diversion amounts to placing a case on file, it would
not be productive. A person apprehended a second time who has
completed pre-trial diversion should be identified as such.

10. Launch a concerted effort to educate the public concerning
the enormity of the shoplifting problem, an effort which will neces-
sitate the cooperation of consumers, merchants, the media and law
enforcement officials.

11. Give strong consideration to an anti-shoplifting educational
program in the public schools, preferably at the junior high school
level a program of the type which has proven so successful in
Wayland.

12. Establish programs, in the stores, to teach employes to be
more alert to the problem of shoplifting.

13. Encourage the court to schedule the hearing of shoplifting
cases at specific times for the convenience of merchants who are
pressing such charges and to increase the efficiency of court opera-
tion.
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Recommendations for changes in law that prescribes not only
pre-trial diversion for first offenders, but also harsher penalties
for continued violations of the crime of retail theft.

Similar legislation as passed recently in State of Illinois to be
considered in addition to the proposals set forth by Mass. Mer-
chants Inc.

Recommendations:

1. A legislative declaration to be included in the findings of the
Commission:
It is the public policy of this State that the substantial burden
placed upon the economy of this State and specifically its con-
sumers and retail merchants resulting from the rising inci-
dence of retail theft is a matter of grave concern to the
people of this State who have a right to be protected in their
health, safety and welfare from the effects of this crime
which contributes to increased retail prices.

2. Presumptions:
If any person:

a. conceals upon his person or among his belongings, unpur-
chased merchandise displayed, held, stored, or offered for
sale in a retail mercantile establishment; and

b. removes that merchandise beyond the last station for receiv-
ing payments for that merchandise in that retail mercantile
establishment such person shall be presumed to have pos-
sessed, carried away or transferred such merchandise with
the intention of retaining it or with the intention of depriv-
ing the mei'chant permanently of the possession, use or bene-
fit of such merchandise without paying the full retail value
of such merchandise.

DATE: NOVEMBER 3, 1975

TO: MEMBERS OF SHOPLIFTING COMMISSION

FROM: P. P. PERRY SECURITY DIRECTOR, FILENE’S

RE: CHANGES IN LAW ON SHOPLIFTING
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The parents or legal guardian of a minor who commits the
offense of retail theft as herein defined shall be civilly liable
for the full retail value or cost or repair or cost of replace-
ment of the merchandise; actual damages, costs of suit and
reasonable attorney’s fees.
A conviction or plea of guilty of the retail theft is not a pre-
requisite to the bringing of a civil suit hereunder. Recovery
under this Section 8 may be had in addition to, and is not
limited by, any other provision of law which limits the lia-
bility of a parent or legal guardian for tortious conduct of
a minor.

A second or subsequent offense after a conviction of a mis-
demeanor (under $100.00) is a felony.

A second or subsequent offense after a conviction of a felony
(over $100.00) is a felony without regard to the amount in-
volved.

Civil Liability:

Sentence:
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II If consideration is being given to writing a special shoplift-
ing statute incorporating the present larceny law, it is my opinion
that consideration should be given to making the changing or al-
tering the price of merchandise a larceny by statute. We have had
considerable experience of late in this respect, and I am sure have
suffered large losses because of it. If this was made a part of the
new law, the mere altering or changing of prices would show intent
and thus be cause for apprehension.

Also, as you know, the present statute states that the owner,
operator of a store, or a person designated by him may hold a sus-
pected shoplifter for a reasonable time in a reasonable manner. I
would like to see some guidelines as to what constitutes a reason-
able time and a reasonable manner.

11l First Offenders It is my opinion that this is an area
where we experience the most difficulty at the present time. This
is because of the attitudes of the courts, who for the most part
treat it very lightly, and so to speak, a way of life. The usual pro-
cedure in the District Courts when a shoplifter is brought before
it, is to have a hearing before the Clerk of Court, not the Presiding
Justice, and after hearing the facts in most cases the Clerk just
continues the hearing for a period of time, mostly three months,
and during this period of time if nothing further is brought to the
attention of the Clerk at the end of this time he just refuses to
issue the complaint. This now leaves the individual involved with-
out a record. He could have during this period of course been in-
volved in other court jurisdictions for shoplifting, but because of
these preliminary proceedings none would know about the other

OBSERVATIONS ON SHOPLIFTING COMMISSION
RECOMMENDATIONS BY SEN. WILLIAM SALTONSTALL
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incidents. With this procedure we would have very few second of-
fenders. The dangers of this pre-trial procedure should be care-
fully considered with the thought to seeking some safeguards
against it.
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State House . Boston

September 9, 1975

The Honorable Stanley J. Zarod
Chairman
Special Commission on Shoplifting
State House
Room 423

Dear Stanley:

Enclosed are my recommendations as a result of the work of
the shoplifting commission. I think your suggestion of writing a
new shoplifting statute is a good one both to clarify the law and
to arouse interest by the public in the seriousness of the problem.

I am inquiring further about LEAA funding and about possible
ways by which inter-store information systems could operate while
protecting privacy rights. I’ll let you know what I can learn.

Let me know when you plan to call a meeting of the commission
to discuss recommendations.

Sincerely yours,

William L. Saltonstall
Senator
First Essex and Middlesex District

WLS:NE
Enclosure
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vention in the schools through Department of Education
workshops and newsletters.

2. Seek media coverage on shoplifting prevention.
3. Develop brochures to be distributed to schools and col-

leges.

11,

Write a special shoplifting statute incorporating the present
larceny law but changing the present law to allow arrest for
a misdemeanor not committed in the presence of a police of-
ficer and to clarify that concealing merchandise within the
store is grounds for apprehension. In addition to clarifying
the law, writing a “new” shoplifting law would highlight the
problem and could educate the public through media cover-
age.

111.
1. Make use of pre-trial diversion programs for first of-

fenders. Amend the pre-trial diversion statute to allow
its use for first offenders of any age and encourage the
development of differing ages and motivations.

2. Support legislation for juvenile pre-trial diversion.
3. Require that a person apprehended for shoplifting be in-

formed that if he signs a release, information about the
apprehension could be included in a private data bank
and could be used against him later.

IV.
Include in the shoplifting law a mandatory fine for repeat
offenders (for example, triple damages with a portion going
to the store and with a minimum fine of $100).

1. Encourage the use of mini-courses in shoplifting pre-

4. Explore LEAA funding for the above projects.

Apprehension

SHOPLIFTING COMMISSION RECOMMENDATIONS

SENATOR WILLIAM L. SALTONSTALL

Prevention

First Offenders

Repeat offenders
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Recognizing a need for an inter-store information system,
develop guidelines for such a system to insure that privacy
rights will not be violated.

Encourage the district courts to set aside specific times for
hearing shoplifting cases, as is done in the Boston Municipal
Court.

V. Privacy

VI. Prosecution
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RESUME OF TESTIMONY BEFORE THE SPECIAL LEGIS-
LATIVE COMMISSION, EMPHASIZING THE NATURE OF THE
SHOPLIFTING PROBLEM, THE FINANCIAL IMPACT ON THE
VICTIMS OF THIS CRIME AND ON THE TAXPAYERS WHO
BEAR THE ULTIMATE COST, THE EFFECT, PSYCHOLOGI-
CAL AND OTHERWISE, ON THOSE WHO ENGAGE IN SHOP-
LIFTING, AND WHAT MEANS CAN BE EMPLOYED IN
WORKING TOWARD A SOLUTION.

Henry G. Mack, a private detective who has dealt with shop-
lifting for over a decade, pointed out that there is a common belief
that shoplifters fit a certain mold, but that this is not true.

“One out of every 10 people you know has probably shoplifted,”
Mack said. “As a result the merchants experience two to four per
cent ‘shrinkage’ a year, and must pass it on to the consumer.”

He expressed the view that existing law is adequate to cope with
the shoplifting problem, but that the importance of this type of
crime must be impressed on thepublic.

Mr. Johnson said he and his division had conducted two studies
with respect to shoplifting among juveniles and the young. In
1972, he told the commission, the division took a random sample
of 14,700 students across the state, by community and grade.

The students were asked 128 questions, he said, one of them be-
ing whether they had ever shoplifted. A total of 32 and one-half
per cent of those questioned had shoplifted at least once, and 20
per cent occasionally or frequently.

Johnson further' stated that 120,000 students of high school age
were involved in shoplifting at that age in 1972, whereas the figure
increased by one per cent in 1973.

Detective Bernard Hughes of the Boston Police Department, as-
signed to shoplifting investigations, testified that during the course
of nine years he handled 5000 shoplifting cases.

He, too, stressed the need of education as a means of curbing the
shoplifting problem education of both the public and the mer-
chants. Hughes also cited the problem encountered by the smaller
stores in prosecuting shoplifters because of the time element and
expense involved in court prosecution of such criminals. The larger
stores, he said, had the personnel necessary to overcome this dif-
ficulty.
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Dr. A. Louis McGarry of the Department of Mental Health, the
commissioner’s designee on the commission, commented that he be-
lieves the present laws covering shoplifting are adequate, but that
“the situation has changed in the last nine years.”

“The defendants are getting younger and younger,” Dr. McGarry
said. “Many of them are now 10, nine and eight years old.”

Mr. Robert Weber of the Office for Children, also a member of
the commission, asked how many shoplifting repeaters the witness
had encountered.

“Very few,” answered Hughes. He said that drug addicts are
the most frequent repeaters, but that otherwise, when a shoplifter
is picked up and brought into court, “they don’t repeat because
of this experience.”

As to the 5000 cases he had prosecuted over the years, Hughes
said, “not more than 10 were found not guilty.” He expressed dis-
satisfaction with the fact that most shoplifting cases, particularly
those involving first offenders, are continued without a finding.

It could be beneficial to change the law so that a police officer
is empowered to make an arrest for a misdemeanor even though
he has not personally witnessed the commission of the misde-
meanor, Hughes concluded.

The larceny of under $lOO is a misdemeanor.
Mr. Joseph Fernandez of Norton, chain store owner and repre-

sentative of the retail grocers on the commission, commented that
the commission “should be dwelling on the small shopowner who
cannot afford to prosecute, have witnesses in court, and so on.”

Mr. Philip Perry, director of security at Filene’s and a member
of the commission, agreed with Hughes that a police officer should
be allowed to make an arrest for a past misdemeanor, that is, let
the officer arrest a shoplifter on the word of a merchant without
necessarily seeing the alleged theft committed.

Rep. Manuel Raposa, Jr., of Somerset, a member of the com-
mission, asked Hughes if any shoplifter had ever been sent to jail.

“A few have been sentenced to up to 18 months, but the cases
may have been drug related,” Hughes answered.

He finished his testimony by stating that there is no typical
shoplifter. They come, he explained, from every sphere of social
and economic life, and the problem is increasing substantially.
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Mr. Dean Cushing, executive vice president of the Massachusetts
Merchants’ Association, conceded the need for trained security of-
ficers in the stores, but stressed the need for bringing home to the
shoplifter and the potential shoplifter a realization of the fact that
shoplifting is a serious crime.

He suggested that the crime be treated more seriously in the
courts, and that malefactors be brought into court and given at
least six months probation.

Cushing expressed optimism that the incidence of shoplifting
can be reduced.

Shoplifting stems from a variety of reasons, Cushing continued,
including problems at home and the like. Disposition of these prob-
lems can have the effect not only of reducing the rate of shoplift-
ing but of benefiting society generally.

Cushing said that $6 million in merchandise is stolen in Boston
annually, and between $lO million and $l5 million in the common-
wealth as a whole, but conceded that these are essentially esti-
mates.

He also agreed that the stores suffer losses not only from shop-
lifters but from thefts by store employes themselves.

The prominent merchants’ representative suggested that the de-
velopment of a “kind of understanding” between the courts, the
police and the legislature, with a kind of organized system where
the courts are not used as collection agencies would be helpful.

In order to point up the variety of persons who shoplift, Cushing
related the case of the head nurse in a hospital, with $350 in her
pocketbook, who shoplifted a $l5O dress after coming into the
store looking for a lipstick.

“You can’t put out goods for sale unless you run the risk of shop-
lifting,” Cushing said.

He recommended school courses on the dangers and consequences
of larceny.

Mr. Paul Cifrino of the Retail Grocers’ Association, testified that,
on a national basis, shoplifting costs the American public about $1
billion a year. He estimated the Massachusetts pilferage in grocery
stores at $5 million a year.

“The causes range fi’om deprivation to mental problems,”
Cifrino said. “In 1973, one chain had 13,000 apprehensions. In
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1974, the number hit 20,000. The great cost is not in the loss in
shoplifting but in the great cost involved in the destruction of our
social fabric. It is part of an everyday moral problem.”

Cifrino said that in some communities, persons picked up for
shoplifting are penalized by being assigned to perform community
duties such as working in hospitals and the like.

He expressed the view that if a better understanding between re-
tailers, courts, police and the public can be developed a more ef-
fective anti-shoplifting program can be produced.

The witness suggested the possibility of setting up a central re-
porting service with respect to shoplifting.

Mr. Arnold Feldman, past president of the Massachusetts State
Pharmaceutical Association, who has a store in Hyde Park, de-
scribed shoplifting as a “serious threat to all small businesses.”

“Two to five per cent of gross sales are lost in pilferage,” Feld-
man said. “It is like paying a second rent. I need help and I am
looking forward to this commission to produce something to act
as a deterrent. And I should stress that, at least in my case, I
don’t believe the shoplifting is connected with drug abuse.”

Feldman admitted that he has a variety of goods on open display,
easily accessible to shoplifters, but “if the goods are not out there,
they won’t sell.”

He expressed the view that the major responsibility for the prob-
lem lies with the courts rather than the police.

Robert Flanagan, assistant to the Commissioner of Correction
and the commissioner’s designee on the commission, suggested
making all forms of shoplifting a felony. Under existing law, the
shoplifting of articles valued under $lOO is a misdemeanor.

Mr. A 1 Schmertzler, owner of Miles Card Shop in Boston, told
the commission that his small store experienced a “shrinkage” of
$30,000 last year due to shoplifting. He said he spent almost
$15,000 on electronic devices and merchandise tags but that this
constituted only a partial solution.

Of approximately 500 shoplifters apprehended, Schmertzler said,
almost all had the money to pay for the goods they stole.

“They seem to have a total lack of understanding that they are
stealing,” Schmertzler said of youthful shoplifters. “They feel it is
not socially acceptable if they are not caught stealing while in
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school. Unfortunately, the cost of prosecution far exceeds the cost
of the merchandise.”

Mr. Peter Pleshaw, security director for all Lechmere stores,
said the commission was tending to overlook the professional shop-
lifter in their deliberations, and said he knew one “who makes
$70,000 a year.”

Another major problem facing the stores, with respect to theft,
is theft by the stores’ own employes, which Pleshaw estimated could
be “three times what the shoplifter takes.”

The imposition of a stiff deterrent could go a long way to solv-
ing the entire problem, Pleshaw declared.

John F. Downey, security director for Fernandez Supermarkets
and a former major in the State Police, said that in Fernandez
supermarkets shoplifting had doubled from 1973 to 1974.

He said it is a “waste of time” to continue a shoplifting case for
six months and then dismiss it without a finding, and deplored the
fact that courts operate differently in different jurisdictions.

Some of the most experienced and respected members of the
judiciary and the educational community testified before the com-
mission.

Judge Jacob Lewiton, chief justice of the Boston Municipal Court,
expressed the view that there is no magic formula with respect
to the solution to the shoplifting problem, but expressed the hope
that he could provide the commission with some helpful informa-
tion.

“As time goes on, the number of cases brought before the court
involving shoplifting is increasing consistently,” Judge Lewiton
said. “It is either a case of more shoplifting, or better vigilance by
employes and security people.”

Judge Lewiton said he believes it is a case of more instances of
shoplifting, and that they are increasing “at an alarming rate.”

By far the greater percentage of shoplifters are beneath the age
of 20,” Judge Lewiton stated.

He added that the increasing number of such cases created a
serious problem in his court, in that they were intermingled with
the more serious cases, and clogged up court procedure.

In many instances, he said, witnesses in shoplifting cases, in-
cluding police, would have to stay around the courtroom from 9:30
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a.m. until perhaps 2 to 3:30 p.m., when the shoplifting case or

cases in which they were involved were reached.
As a result, Judge Lewiton said, shoplifting cases in his court

are now grouped together insofar as possible, and heard on specific
days at specific times, although in no sense was there an effort to
establish a “shoplifting court”.

Returning to shoplifting as a crime, Judge Lewiton emphasized
that shoplifting losses are added to the regular ongoing cost of
doing business, representing expenses of the stores.

Related crimes, he stated, are the picking of pockets and the
looting of handbags in crowded stores, but these crimes are guarded
against to a greater extent by security officers.

“There is no doubt in my mind that the presence of these of-
ficers in stores reduces crime,” Judge Lewiton declared.

Oddly enough, Judge Lewiton pointed out, “there are very few
recidivists among shoplifters, and there is a large influx of shop-
lifters from sources you don’t expect,” Judge Lewiton continued.

“There is a large number of middle-aged housewives who have
$lOO to $l5O on their person, but steal in the stores. Some give
the reason that they became angered because they had to wait too
long to have a sales person wait on them. But the reasons are
varied.”

As to shoplifting repeaters, Judge Lewiton conceded that some
alcoholics repeat their crimes “over and over again” as do many
drug addicts, and that the slap on the wrist treatment of first or
second offenders should be strictly on the merits of the individual
case.

“After all, if every dog is given one bite, the stores would go
out of business,” Judge Lewiton said.

Changes in methods and techniques employed by the stores
could prove helpful, Judge Lewiton asserted. He said that shop-
lifting could be reduced by not keeping so much merchandise “out
in the open”, but that on the other hand failure to openly display
merchandise obviously reduced sales.

Education, Judge Lewiton told the commission, is an extremely
important factor in coping with the shoplifting problem.

“Stores should post more plainly worded signs warning that shop-
lifters will be prosecuted,” Judge Lewiton continued. “These signs
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should be displayed more conspicuously.
“Possible shoplifters should be admonished that, if caught and

prosecuted, they will acquire criminal records which could prove
disaster to future plans involving jobs and education.

“Colleges and schools could have seminars on shoplifting. The
news media, which rely on the stores for advertising, could be per-
suaded to publish or broadcast feature stories on shoplifting and
the dangers involved in getting caught for committing this crime.”

As to disposing of shoplifting cases, Judge Lewiton admitted
that there are “many factors to be considered.”

“Every single case should be disposed of in view of the back-
ground of the particular offender,” Judge Lewiton emphasized.

He conceded that there are some who would “lock them in jails
and throw away the key, while others would close all the jails.”

His own solution, the judge continued, provides a deterrent while
giving the wrongdoer a chance for rehabilitation.

“We must prevent branding persons with criminal records,”
Judge Lewiton said. “I don’t want to give a record for a first of-
fense. I think we should seal the records of those who have com-
mitted a single offense.”

Judge Lewiton pointed out that it is not his practice to find a
youthful shoplifter guilty on a first offense, but rather to continue
the case without a finding for six months.

Upon the completion of that time, he indicated, the charge is dis-
missed provided the person involved has been in no further trouble.

In addition, however', Judge Lewiton said he imposes “costs”
which pinch them in the pocketbook nerve where it hurts the
most.”

These costs, the jurist stated, ranged as high as $2OO, buy aver-
age between $75 and $lOO. He said he assessed a charge of $l5 on
one juvenile shoplifter even though the mother was on welfare.

It is very important to any progress toward the solution of the
shoplifting problem to drum home the point that anyone who is
picked up for shoplifting will have acquired a damaging record of
arrest, even though there is no record of a conviction.

As to existing law, Judge Lewiton said it is adequate, and should
not be changed. He referred to the larceny statute which makes
it a misdemeanor to steal anything worth less than $lOO and a
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felony to steal anything valued at over $lOO, maximum penalties
being both heavy fines and jail sentences.

Boston Juvenile Court Judge Francis G. Poitrast said over 300
shoplifting complaints appeared before his court last year.

The recidivism rate among these youthful shoplifters is very low,
Judge Poitrast stated. Only five to seven per cent will recidivate,
he said, as opposed to a national average of criminal recidivism of
33 per cent.

“These youngsters get the feeling that shoplifting is the expected
thing,” Judge Poitrast stated. “It is looked upon as a part of grow-
ing up.”

Judge Poitrast, as did Judge Lewiton, favored the law which
permits what is known as “pre-trial diversion” a process where-
by the youthful first offender by-passes court procedure, is super-
vised by probation authorities for a period of time and, upon suc-
cessfully completing that period, is dismissed without prosecution
for criminal charges or entailing a criminal record.

In other words, if these supervisory requirements are met, no
criminal complaint is issued, the wrongdoer will not appear in
court again, and there will be no trial on the merits.

Judge Poitrast commented that he could not see the efficacy of
“taking $l5 out of the pocket of a mother on welfare” because her
youngster had been picked up for shoplifting.

He expressed the belief that not too many changes should be
made in the existing law covering larceny, but that a great deal of
emphasis should be placed on educating youthful shoplifters so
they will know that “if you shoplift it will hurt you.”

Mr. Joseph Warren, Associate Secretary of the Executive Office
of Educational Affairs, who explained that he had not had the op-
portunity to go into the juvenile shoplifting area from an educa-
tional standpoint, expressed his approval of the necessity of taking
education as a vital point in any preventive program, and em-
phasized that field trips to the state’s district courts would un-
doubtedly prove helpful in dramatizing the fact that one can be
“terribly injured by a record of criminal activity.”

Assoc. Sec. Warren expressed his desire to work with the com-
mission in developing an anti-shoplifting program, and stressed
that he, Education Commissioner Gregory R. Anrig, and other
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members of the state’s educational departments, while presently
possessed of no specific program, will submit the basics of one at
the earliest opportunity.

Judge Lawrence P. Feloney, presiding justice of the Cambridge
District Court, designated by District Court Chief Justice Franklin
N. Flaschner to represent the district court system before the com-
mission, expressed the view that not enough attention is being paid
to shoplifting, with the result that the approaches of judges in the
district courts vary from lenient to severe.

“In East Cambridge, in 1973, on the adult side, we had 121 shop-
lifting cases,” Judge Feloney said. “Of these, 56 had prior records.
Of the remaining 65 per cent who had no records, 48 were given
first offender consideration. Others were dismissed then and
there. Costs of the court were set between $2O and $50.”

He said that on the Thursday and Friday previous to his testi-
mony, 48 names of shoplifters were run through central probation
records, and it was found that during the intervening period, none
of the 48 were subject to new charges of larceny.

“It means our approval of lenient treatment of first offenders
works,” Judge Feloney continued, “although some may argue that
this approach will encourage kids to have one crack at it.

“I believe that apprehension, arrest and appearance in court is
a deterrent to most. I believe it is generally helpful to see some
young person picked up and charged with shoplifting. But any new
legislation enacted should be flexible enough to give the judge
some leeway.”

Professor George R. Gaudette, director, department of criminal
justice, safety and security, Holyoke Community College, told the
commission the strongest effort in the juvenile shoplifting area
should be made in the direction ofprevention, the main thrust com-
ing from a co-operative effort by police, parents and educators.

He pointed out that police officers are doing a better job in the
field, and pointed to the course being conducted at Holyoke Com-
munity College as a valuable adjunct to the training of better po-
lice, security officers and law enforcement officers generally.

Gaudette was critical also of the fact that merchants “leave their
shelves wide open” and declared that even some of the merchants
themselves purchase stolen goods.
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“More time has to be spent in loss prevention,” Gaudette said.
“It is necessary to reach the public to check this predatory type
of crime.

“As to security and loss prevention, we teach these methods
to police officers and security officers and, we believe, with a great
deal of success.

“It is necessary to remember that when there is widespread
shoplifting the state loses since there is no sales tax on stolen mer-
chandise, and there is also a loss in corporate profits. Moreover,
the consumer ends up paying the cost.”

Unfortunately, Gaudette said, many clerks in the retail stores at-
tempt to dismiss shoplifting complaints as “nuisance complaints.”

Mr. Gilbert P. Lewis of Wollaston, a private investigator, who
said he goes out and reconstructs crimes for defense attorneys,
emphasized that his concern is “preventing first offenders from
becoming first offenders.”

He deplored the fact that shoplifters can “operate from five to
seven years without getting caught.”

“What we are concerned about here is the young first offender,”
Lewis told the commission.

He pointed out, however, that it is “the pros are the ones who
are really giving the stores a problem.”

The professional shoplifter, Lewis told the commission “steals
$35,000 in two weeks and if he gets caught he gets a $250 fine.”

“The punishment is not severe enough for a first offender, and
the penalty should be made more severe for the repeaters, who
are getting off very easy,” Lewis said.

“These people are going out and stealing $7OOO to $lO,OOO in an
afternoon,” Lewis continued. “Even blind persons are ripping off
the stores, and they all love Filene’s and Jordan’s, where a greater
variety of goods are laid out.”

Lewis, who indicated he did most of the work for criminal
lawyers, expressed the opinion that “there are only 10 good crim-
inal lawyers in the state.”

He further indicated that of the adult shoplifting repeaters
picked up, many of them six or seven times, none of them of whom
he had knowledge were innocent but none of whom ever went to
jail.
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As to the professional shoplifters, Lewis concluded, the bulk of
this type of stealing was carried out in the Boston area by two
carefully organized rings, one from Boston and the other from
Providence, R. I.

The importance of education in dealing with the shoplifting
problem was given particular emphasis by a group which operated
with extraordinary success at Wayland High School in coping with
this type of crime.

Labeled “A Crusade Against Shoplifting”, the program was put
together, and implemented, by Officer Schuyler M. Meier, 111, youth
officer in the Wayland Police Department; Ms. Ann Bogojavlensky,
a former Wayland teacher now doing post-graduate work at Bos-
ton University, who organized the program; Mr. Charles Topham,
a former Wayland teacher currently teaching in Belmont, who was
highly active in the Wayland shoplifting px'ogram; and Richard F.
Kelly, head of security at Filene’s in the Natick Mall.

All four witnesses worked together closely in implementing and
carrying out the Wayland program, in which 650 of a total school
enrollment of 700 participated as a part of their social studies
curriculum.

During the two years preceding the program, between 30 and 40
Wayland youngsters of Junior High School age were picked up for
shoplifting. Since the beginning of the px’ogram, thex’e have been
only three picked up for this crime.

Officer Meyer, whose duties include teaching youngstex’s the
facts involved in shoplifting, and helping educate them with respect
to involvement in this criminal ax’ea, termed shoplifting a “na-
tional disgrace.”

It is his experience, he said, that shoplifting is “a sign of the
erosion of moral values”, and that “you can’t blame any one per-
son or any institution.”

Officer Meyer did indicate that retail stores make it easier for
persons to shoplift by their open display of mex'chandise, particular-
ly in self service stores which employ relatively few pex-sonnel.

He pointed out that the exxoi'mity of the shoplifting problem is not
realized because only one shoplifter in 10 is ever apprehended and
put through the judicial process, and he was critical of the couxls
for “handing out low sentences and low fines” to adult offenders.
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The Wayland officer suggested that there be “changes of attitude
in the superior courts” when it comes to dealing with adult of-
fenders.

He deplored the fact that more attention is paid to the “civil
rights” of persons involved in crimes than is paid to the rights
of their victims.

There is no equal application of the laws, he suggested, and
“criminal justice is a misnomer.”

He cited the case of Dr. Timothy Leary, a former Harvard pro-
fessor who has been in trouble with the law over the years for in-
volvement with psychedelic drugs of one kind or another.

Dr. Leary, he explained, was sentenced to 10 years in prison in
Texas for a marijuana offense the New York penalty for which is
10 months in jail.

With respect to the subject of juvenile shoplifting, Officer Meyer
said “the solution is not in better mouse traps but in smaller mice.”

“These youngsters do not have the need to steal,” he concluded.
“It is a matter of moral fiber.”

Wayland, he explained, “is a good example to study.”
“You begin with the kids,” Officer Meyer said. “They are free

to roam and plunder like a Roman invasion. Shopping centers be-
come baby sitting centers.

“While the mothers are wandering around the stores, the kids
are off on their own, and they shoplift. They come out of the stores
with bulging pockets, and the kid who has collected the most loot
is the winner. It’s just a game to them.”

Officer Meyer said the youngsters take the attitude that as far
as the stolen merchandise is concerned, “it’s only a dollar, who
will miss it?”

These youthful shoplifters, by shoplifting, “get from it an ex-
hilaration which compares with being intoxicated,” he stated.

They only realize the seriousness of what they have done when
they get caught, and find themselves in trouble, Officer Meyer con-
tinued. When he suggested that a mandatory sentence to the
Youth Service Board be the penalty for juvenile shoplifting, the
officer stated, the youngsters he talked with made it clear that
such a penalty would serve as a deterrent.

“Shoplifting accounts for between 12 and 15 cents of every dol-
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lar spent in retail stores,” Officer Meyer declared. “It is pretty
heavy stuff.”

The parents of shoplifting Junior High School students also pre-
sent a problem, Officer Meyer conceded.

“As I said, the kids consider it a game, and many of the parents
deny their children have any part in the commission of a crime,”
he added. “A lot of parents abrogate their parental responsibil-
ities. Many are afraid of their children.

“Parents may be curious about strange articles of youthful ap-
parel in the house, articles they don’t know the origin of.

“But they never ask about them, and, if they realize the articles
have been shoplifted, they make no attempt to return them to the
stores from which they were taken.

“Generally speaking, the lack of awareness by parents is astound-
ing.”

Many factors motivate youthful shoplifting, Officer Meyer said,
including broken homes and a lack of awareness by the courts and
in some cases a cavalier attitude by merchants who have been
“ripped off.”

He said he had heard law enforcement officials “criticized by
store owners for bringing in so many shoplifters” because the
stolen items involved were of such small value.

Officer Meyer told the commission that a “united effort” is
needed to bring shoplifting under control, and pointed to the Way-
land High School Program, with which he has worked so closely,
as an example of that to which he referred.

“The school is an important institution for molding strong at-
titudes,” he said. “The Wayland program was so successful that
it attracted nation-wide attention.

“One thing done was to convince those youngsters participating
that by being caught shoplifting they could jeopardize their op-
portunities to enter colleges and universities, or obtain jobs.

“There are those who believe that a lecture and the showing of a
film depicting the dangers of shoplifting can be effective, but I be-
lieve such films serve more as an enterainment.”

He said he considered the type of program instituted at Way-
land Junior High School a really effective way to meet the juvenile
shoplifting problem, once school officials can be convinced that there



SENATE —No. 1351.197G. 37

is nothing improper about a police officer working with youngsters
on campus.

Obtaining such permission, he conceded, is not always easy.
Ms. Bogojavlensky told the special commission that the Wayland

program was set up through “a meeting of the minds” after the
town’s business community “realized a terrible problem existed.”

While there was some initial apprehension as to how the anti-
shoplifting program would be received by the Wayland Junior
High School students, in terms of interest, Ms. Bogojavlensky said,
650 of a total student body of 700 enrolled in the course.

Once the necessary groundwork was laid, Ms. Bogojavlensky
said, the program was implemented as a social studies “mini-
course”, with only 12 pupils assigned to an individual group.

Each “mini-course” consisted of eight sessions, held over a period
of four weeks.

“We tried to understand the nature of the Junior High School
child,” Ms. Bogojavlensky explained. “They are moral marshmal-
lows. Our groups were rap groups. We tried to reach the kids.”

It was the experience in Wayland, Ms. Bogojavlensky said, that
those in the Junior High School age group are the easiest to work
with, as far as instilling an awareness of the dangers of shoplift-
ing is concerned.

“They respond much more easily to the informal type of course
used at Wayland than to “preaching by business people or law en-
forcement officials,” Ms. Bogojavlensky said.

“One of the major things we had to accomplish during our
course,” she added, “was to dispel from the minds of these young-
sters the folklore which they had been led to accept as fact, with
respect to shoplifting.

“Almost all believed that you can sue a merchant if stopped on
suspicion of shoplifting, that you can’t be stopped for shoplifting
while within the store, that if you drop the merchandise before
you are caught nothing will occur, that it’s alright to accept stolen
merchandise from another who has stolen it, that the store will
probably just forget the fact that you shoplifted there, and that
shoplifting is not a real crime.

“They had to be convinced that in each instance this is not the
truth.”
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As the sessions progressed, Ms. Borojavlensky continued, “the
kids began to talk, and they began to think. They began to ap-
preciate the values involved, and to appreciate the fact that they
were real persons.”

At the end of the course, Ms. Bogojavlensky concluded, the stu-
dents were given voluntary self-evaluation examinations which in-
dicated beyond doubt that “they had learned a great deal, and that
their attitudes had changed.”

In response to a question by Sen. William L. Saltonstall (R-Man-
chester), a commission member, concerning the cost of such a pro-
gram, Ms. Bogojavlensky said it would be minimal since it could
easily be made a part of a Junior High School’s social studies pro-
gram, with the materials involved made regional.

Mr. Charles Topham, a former Wayland teacher currently teach-
ing in Belmont, who was highly active in the Wayland shoplifting
program, said a program similar to that implemented in Wayland
is in the process of being worked out in Belmont, but a somewhat
different curriculum, designed to meet the problem of the particular
area, must first be worked out.

He said it will be necessary to explore such areas as the laws of
the commonwealth against shoplifting and what most students do
not know about them, the matter of receiving stolen goods and the
penalties involved, the avenues open to merchants to protect them-
selves against shoplifters, and the presentation of case histories
of shoplifters to bring home to the students the problems and
motives involved and how each case should be dealt with on its
own merits.

With respect to the Wayland program, Mr. Topham said every
effort was made to “force young people into the decision-making
process.”

“We explained such terms as deterrence, rehabilitation, removal
from society, and revenge as a response to criminal activity,” Mr.
Topham stated.

“We explained all this. We explored it. We went in the direction
of the role-playing situations in which kids actually act out a situ-
ation. They actually acted out a shoplifting situation.”

He said the youngsters were taken on field trips into stores,
shown closed circuit television installations designed to catch shop-
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lifters, and “were amazed to see a lawyer caught stealing a reel
for his fishing rod.”

It was a particularly effective trip for the study group.
The students also paid a visit to the Framingham district court

and were able to experience the trial process by witnessing the
presentation of a mock trial, “a most dramatic experience for
them,” Mr. Topham stated.

“In order to make an effective shoplifting program, business,
schools and police must work together or there won’t be any suc-
cessful shoplifting program,” Mr. Topham told the commission.

Mr. Richard F. Kelly, head of security at Filene’s in the Natick
Mall, testified that both Filene’s and Jordan Marsh have been ac-
tive in the shoplifting prevention area for some years.

“We have seen the Wayland program,” Mr. Kelly, who was per-
sonally very actively engaged in it, “and I believe one of the reasons
it was so successful is that there was no attempt to preach to the
students.”

All too many youngsters believe that the shoplifter is “just
the good old average American”, Mr. Kelly said.

“They have managed to associate the crime of shoplifting with
a traffic violation. What we must get across to them is that shop-
lifting is a criminal offense which carries with it a criminal record.
If we can get that message across it will be well worth the time
and effort. I don’t think we can do enough in that direction.”

Mr. Kelly cited the work done in Wayland as an “excellent ac-
complishment, involving an excellent program, one in which the
people participating did an outstanding job.”

He emphasized that “70 per cent of the juveniles picked up for
shoplifting have no conception of having committed a crime, since
they don’t believe that shoplifting is a crime.”

As to the success of the Wayland program, Mr. Kelly said that
during the two years prior to its inception, “between 30 and 40”
juveniles were picked up for this crime, whereas since the begin-
ning of the program “only three” have been picked up.

A group of Junior High School students from Reading, ac-
companied by a faculty member, attended the hearing, and all ex-
pressed an interest in the type of anti-shoplifting program instituted
in Wayland.
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Associate Educational Affairs Secretary Warren, in a second
appearance before the commission, detailed his own background
and his expertise in dealing with juvenile and youth problems for
many years.

He said he grew up in a suburb of Harlem, spent four years in
the air force, spent a period of time in college, and in between
lived and worked with drug addicts and youthful offenders of all
types, including fighting gangs who “believed in fighting, killing,
and robbing.”

During a period of 18 months, Warren said, he succeeded in
getting 40 youths out of street gangs and “into educational and
socially acceptable roles in society.”

Subsequently, in Washington, D.C., Warren continued, he worked
in programs designed to redirect the energies of youths into proper
channels. He told how, with the co-operation of merchants, young-
sters cleaned out back yards, parks and tot lots, and assisted the
elderly.

While later working as a Vista Volunteer, Warren said, he did
similar work with the young, and spent four and one-half years
working with the Brandeis University upward bound program.

Warren expressed the view that the so-called drug culture has
a lot to do with the severity of the shoplifting problem, with small
shop owners being particularly hard hit.

He emphasized that, with any kind of an arrest record, a young-
ster attempting to get a job faced a “catastrophic” situation.

Warren said that both he and Education Commissioner Gregory
Anrig agreed there should be no general introduction of shop-
lifting courses in schools across the commonwealth at this time.

The associate secretary said he favored a “multiprogrammatic
approach” to the shoplifting problem, the objective of which would
be to “get into the main flow of the culture of young people and re-
directing it.”

It is necessary for the community to reach “the top peer group”
of the youth culture if there is to be any change in the current
trend.

He pointed out that in Washington, D. C., this type of program
produced a group of young people who “set up sanctions” against
other youths for anti-social behavior.
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Such an effort, Warren said, can be made workable only by draw-
ing all elements of the community into a co-operative group, work-
ing closely together.

“We could tap existing resources and along with the help of the
media make a significant dent in the shoplifting problem in the
entire commonwealth,” Warren stated.

Warren stressed that parents, of necessity, play an important
role in the shoplifting problem. They must co-operative with state
wide organizations for students, such as the PTA, merchants’
groups, police and the like, if any meaningful progress is to be
made, he stated.

“We must get into the (youthful) peer group, get into that value
system that says ‘it’s alright to steal’, and turn that around,” War-
ren declared. “We must get inside the culture, and deal with prob-
lems the youngsters deal with. No one group can do this. It will
require that all work together.”

He suggested that one dramatic effect would be for the parents
to “put their foot down.”

Warren opposed the “slap on the hand” approach.
The Secretary then suggested the setting up of a special com-

mittee the purpose of which would be to draft a plan for combat-
ting shoplifting and similar crimes among youngsters which could
be utilized state-wide, rather than on a community-by-community
basis.

One of the most colorful and interesting witnesses to appear be-
fore the commission was Martin Francis Feeney, a legendary figure
in the annals of Massachusetts crime, who spent 41 years in prison,
10 of them in isolation, during a career of crime which began with
shoplifting at the age of eight.

Feeney’s criminal escapades over the years were legendary. They
included crimes of the magnitude of bank robbery and the abortive
attempt of a group of convicts to break out of the Cherry Hill sec-
tion of the old Charlestown State Prison.

Feeney was one of the ringleaders of the gang, which doused a
Catholic chaplain they held hostage with paint thinner and threat-
ened to set him on fire unless they were given their freedom, but
the attempt failed.

Also testifying were Judge Samuel E. Zoll, presiding justice of
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the Salem District Court; Russell Bubas of R. H. Stearns store
security; and William Butler of Jordan Marsh store security.

The 60-year-old Feeney, who related how his career in crime
began with shoplifting at the age of eight, declared that many,
many a youngster started out in crime by shoplifting, usually in
his youth, from what were known as “five and ten” stores.

From that point, Feeney stated, it was a case of progressing
through the penal system from reform schools, which he termed
“schools for crime”, to state prison.

As to shoplifting, Feeney, now the holder of two college degrees
in criminology, works for the state department of correction plac-
ing released convicts in jobs in private industry.

He emphasizes that the crime of shoplifting “reaches into every
pocket.”

It is Feeney’s view that “one way to alleviate the situation is to
start in the homes, the grammar schools.”

“We should have classes in the grammar schools,” Feeney said.
“It is a matter of getting these programs into the schools. If we
are going to stop shoplifting and other forms of crime, we have got
to help children in their formative years in classrooms and homes,”
Feeney continued.

“You have to show youngsters that it isn’t smart to steal. They
must be taught to stand on their own two feet and learn not to fear
the laughter of the peer group.”

The “peer” group, in the lexicon of the criminologists, is that
group of youngsters who shoplift and otherwise indulge in anti-
social behavior and crime.

With respect to penalties for shoplifting, Feeney strongly urged
that imprisonment be considered “only as a last resort.” Many
youngsters can be saved without “subjecting them to the inhu-
maneness and degradation of an institution,” Feeney said, adding:

“You don’t throw oil on a fire. If you can stamp it out first,
you do that.”

Speaking in support of such alternatives to prison as pretrial
diversion, Feeney said it is important to give a young person “an
opportunity to work with an advocate” since “advocacy, counsel-
ing and education are all very important.”

The witness said he and his wife run a superette, and when they
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catch a shoplifter “the first thing I do is take him to his parents
and talk to them.”

“You have got to go to the source,” Feeney said. “You have got

to go to the top.”
Asked by Sen. Zarod if he would be willing to discuss the shop-

lifting situation with parents and other groups, Feeney said he
would not only be willing “but honored” to do so.

He questioned the value of requiring youngsters picked up for
shoplifting having to appear before the court, stating that “some
kids hope to get attention in a negative way.”

“We should get into the schools and teach more positive think-
ing,” Feeney asserted. “We should learn how to turn these young-
sters around. Priorities should be reversed. The delinquency prob-
lem should be made part of the school problem.”

“With respect to dealing with the youngsters, it is going to be
necessary to lecture without moralizing or preaching,” Feeney told
the commission. “The parents are going to have to be the role
makers for the children.”

“It is my hope that these youngsters can be shown that if a
damn fool like me can make it out here, anybody can make it.
Human values and ethics must be brought back into our society.
We must utilize work roles, half-way houses, and proper parole
procedures in the dealing with crime.”

As to what the stores can do to cut down on shoplifting, Feeney
recommended the hiring of more guards, but “not the obvious type
of guards, and they should be women as well as men.”

He also called for improved alarm systems in the stores.
“With respect to dealing with the youngsters, it is going to be

necessary to lecture without moralizing or preaching,” Feeney told
the commission. “The parents are going to have to be the role
makers for the children.”

“It is my hope that these youngsters can be shown that if a
damn fool like me can make it out here, anybody can make it.
Human values and ethics must be brought back into our society.
We must utilize work roles, half-way houses and proper parole
procedures in dealing with crime.”

Sen. Zarod queried Feeney with respect to whether a non-violent
crime such as shoplifting is likely to lead to violent crime.
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“Sure it happens,” Feeney answered. “Nobody goes out with
the idea of killing or getting into a rumble, but these things hap-
pen.”

Judge Samuel E. Zoll, presiding justice of the Salem District
Court, expressed the view that the community has “a very serious
problem of shoplifting.” He related to the commission the types
of things he is doing in the Salem court in an effort to curb this
seemingly petty violation of the larceny law.

“I perceive the problem of shoplifting somewhat differently,”
Judge Zoll said. “I don’t believe in the decrimininalization of shop-
lifting. The local district court is the proper vehicle for dealing
with these problems.”

Judge Zoll detailed the case of a youngster who was picked up
for shoplifting a $2.95 item from a store in his district, and was
brought before the juvenile court.

The judge said that, as a result of a study of the situation, it
was found that the marriage involved was on shaky ground, that
the husband was on the verge of a serious drinking problem, and
that the youngster was disturbed because he felt his father was
not spending enough time with him on the weekends.

As a result of steps which were taken by the court, Judge Zoll
said, “the marriage is coming back” and the problem presented by
the youngster appears headed toward a solution.

“If that youngster had not been brought before the court, we
would not have had the opportunity to get into the problem as we
did,” Judge Zoll emphasized.

The court, Judge Zoll explained, is possessed of a factor which
other agencies and programs don’t have, namely “the mystique of
the criminal process.”

Consequently, he said, it is possible to bring about reform and
at the same time use the velvet touch.

Judge Zoll said it is the practice of his court to continue the
cases of youthful offenders without a finding, but to put them to
work for certain periods of time wrapping Red Cross bandages and
performing other similar services to the community.

His court, he stated, has handled over 450 individual juveniles,
mostly shoplifters, and there have been only five repeaters.

Judge Zoll said he believes the special commission faces a tre-
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mendous challenge with respect to the work it has undertaken.
With respect to shoplifting, “there is only one occasional pro”,

Judge Zoll said. Most of the offenders, he added, are members of
poor and economically deprived families.

“I agree with Mr. Feeney that the judges should spend more
time working in this area,” Judge Zoll told the commission. “We
don’t need penalties. These kids should be brought into an area

where they know that people care, and the courts represent this.”
The prominent jurist re-emphasized that bringing the youthful

offender before the judge is of the utmost importance.
“The judge can talk, rap with many, may even go to their

houses and see their parents,” Judge Zoll said. “We have the tools
and the money, and the judges are not overworked. I have 13
probation officers.”

Asked to comment on such court procedures as pre-trial diver-
sion of shoplifting cases, where the youngster does not come before
the judge, Judge Zoll said he is “not a total advocate of pre-trial
diversion.”

“There’s nothing like seeing the boss,” Judge Zoll stated. “I
think everybody ought to have the opportunity to see the judge.
You do the youngsters a favor if you make sure they spend some
time before the judge. There’s something about it that’s meaning-
ful. The district court can be a catalyst for social action in terms
of going to the root of the problem.”

Judge Zoll suggested that it may be helpful if the legislature
were to broaden probationary powers of control over parents.

Concerning elderly shoplifters who are stealing canned foods
because of economic conditions, Judge Zoll said steps are being
taken in this area also.

“We immediately assign a probation officer to talk with the
woman, and if the case warrants further inquiry there are visits
to the home,” Judge Zoll continued. “In some cases it is necessary
to call in visiting nurses, health inspectors.

As to the old people themselves, Judge Zoll said, “I do not give
them a criminal record,” adding:

“Many old people who get into difficulty are simply looking for
attention.”

He cited the case of one elderly person who complained that her



[Mar.SENATE —No. 1351.46

daughter had neglected her for years, and never wrote a letter.
The daughter was made aware of the situation through a letter
sent by the court.

“These cases have to be dealt with at the local level,” Judge
Zoll stated. He expressed the opinion that the special commission,
in attempting to come up with some answers to the shoplifting
problem, should put further responsibilities on the district courts.

As to the testimony at prior hearings that much shoplifting is
done by affluent housewives, Judge Zoll said “the affluent don’t
steal in my district.”

He suggested that youngsters be given 10-hour courses on the
district court system, with children between the ages of eight and
10 allowed to sit on juries so they can function “not as observers
but as a part of the process.”

The judge concluded that, as part of the court’s program, there
is a “community advocacy program” in which each town in the
district sends a representative to the court to discuss problems,
thereby having an opportunity to feed information into the court.

Mr. Russell Bubas of R. H. Stearns security expressed the
opinion that the situation with respect to shoplifting is not so
much a problem involving desperate need, “but with the affluent
who are caught in the economic squeeze.”

He promised the commission that his employer will cooperate
in every way in any community program that is devised to cope
with the shoplifting problem.

Mr. Joseph Joyce of Gilchrist’s store security described himself
as “very much impressed with the judge since most of his points
agree with mine.”

One thing that should be done, Joyce said, is to stop calling the
offense shoplifting, and call the perpetrators thieves, which they
are, since they can be prosecuted under the larceny laws.

It has been his experience, Joyce said, that people shoplift where
they shop.

He said it is the policy of his store not to prosecute a youthful
offender if it is felt that, by being caught shoplifting, he will be
deterred from further shoplifting.

Prosecution of shoplifters, he pointed out, can be an expensive
proposition. He cited the case in which it cost his store $l5O to
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prosecute an individual who stole a $79 suit.
He termed the corner of Washington, Winter and Summer

streets in Boston the larceny center of the state. The situation is
kept within bounds, he said, only because the stores in the area
maintain large security forces, permitting the Boston police to
function on the street.

Mr. William Butler of Jordan Marsh store security said that in
his store pickups of shoplifters had increased 100 per cent due to
“increased activity.”

While more juveniles have taken to shoplifting, the economic
situation has also become a factor. He said his store prosecutes 98
per cent of the shoplifters but “we don’t prosecute the very old or
the very young.”

He agreed with Judge Zoll that it is of the utmost importance
that offenders, particularly youthful offenders, have respect for
the court.

His store’s security force, he continued, includes a number of
college graduates and those who are working to learn criminal
justice.

There is also an in-house educational program with respect to
shoplifting, and the regular publication of a pamphlet in this area.

In order to keep the store’s clerical force alert, Butler said, they
are paid rewards for tips that, shoplifting is in progress.

Butler said he “strongly believes that youngsters must be
educated in the dangers involved in shoplifting, and called for a
state-wide program in this area.

His own store, he concluded, is conducting anti-shoplifting
classes around the state.

Final testimony was provided by spokesmen for the diversion
of female offenders department of the Justice Resource Institute,
who explained how youthful offenders, including shoplifters, are
processed through probationary and supervisory periods, without
going through the judicial process, as a means of achieving re-
habilitation.
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DISTRICT COURTS OF MASSACHUSETTS
COURT HOUSE

WEST NEWTON, MASSACHUSETTS 02165

Franklin N. Flaschner, Chief Justice Telephone 617/244-3600

May 29, 1975

Honorable Stanley J. Zarod
The Massachusetts Senate
State House
Boston, Massachusetts 02133

Dear Senator Zarod:

In view of your special interest on shoplifting I thought you
might be interested in the enclosed statement which was made to
all of the other students of a private school by the defendant
pursuant to a Court order by Judge Basbas of the District Court
of Newton as a probationary condition in the disposition of the
case. You will also note the imposition of substantial Court costs,
even though the property was recovered. I have omitted the name
of the defendant and her counsel for obvious reasons, and would
suggest that in any use you might make of this item you delete
the reference to the particular school.

Sincerely,

FRANKLIN N. FLASCHNER
Chief Justice
District Courts of Massachusetts

F:B
Enclosure

cc; Honorable Monte G. Basbas
Honorable Lawrence F. Feloney
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For all of you that think it is the easiest thing in the world to
go into a store and steal anything that you see without getting
caught let me tell you it’s not. I know because I got caught stealing
a $45.00 pair of jeans at Filene’s about a month ago. When I was
doing it, I was sure that there was no possible way that I could
get caught. I brought two pairs of jeans into the dressing room
and put one into my pocketbook. The next thing I knew a salesgirl
came into the dressing room and started asking questions and then
she walked me out and went over to another girl and made a phone
call. At that point I knew I had gotten caught and there was
nothing I could do about it. I just stood there and waited to see
what would happen. Then two people walked over to me and one
showed me a badge and told me that I was under arrest. They took
me down to their protections office and asked me a lot of questions
and had me fill out all kinds of forms. They told me that they were
sick of people thinking that they could come in and steal things
and then get away with it. Then they told me that they were going
to make an example of me. I’ve never been so scared in my life.
I tried to cry my way out of it but that did not work. They called
the police to come down to get me. The police arrested me and
brought me down to the police station to be booked. When I got
down there I had to answer more questions and pay a $5.00 fine
so I would not have to stay in jail. I had to go to court the next
day to tell the judge whether or not I wanted a public defender
or if I was going to get my own lawyer. I had to go back to court
in 3 weeks and those weeks were the worst I ever had. Finally the
day came and I was so nervous and scared that I could not even
think straight. I got a continued without a finding (which means
that if I stay out of trouble for a year it will go off my record)
plus a fine (court costs) of One Hundred Dollars. I was really
lucky because the judge said that after me he’s not going to be so
easy on people because there’s too much shoplifting going on and
he wants to put a stop to it.

SHOPLIFTING AND THE LAW:

THE EXPERIENCE OF ONE PINE MANOR STUDENT

TO PINE MANOR STUDENTS:
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So if any of you think that shoplifting is much easier than pay-
ing for things I hope that my experience has changed your mind.
I had to find out the hard way and I did learn my lesson, but I
really wish that I did not have to learn the way I did.

Whosoever steals, or with intent to defraud obtains by a false
pretense, or whoever unlawfully, and with intent to steal or
embezzle, converts, or secretes with intent to convert, the property
of another if the value of the property stolen exceeds one hundred
dollars, be punished by imprisonment in the state prison for not
more than five years, or by a fine of not more than six hundred
dollars and imprisonment in jail for not more than two years; or
if the value of the property stolen does not exceed one hundred
dollars, shall be punished by imprisonment in jail for not more
than one year or by a fine of not more than three hundred dollars.

SHOPLIFTING IS A CRIME IN MASSACHUSETTS UNDER
MASSACHUSETTS GENERAL LAWS c. 266, §3O

§3O Larceny; general provisions and penalties:
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Sponsored by Senators Kenneth Jemstedt,
Dick Groener and Clifford Trow

LC 1574 (Temporary number) 2/25/75 (013)

Allows merchant, upon reasonable belief that shoplifting has
occurred, to detain individual in his establishment for reasonable
length of time and in reasonable manner.

Allows merchant to ask individual to keep merchandise in plain
view.

Allows peace officer, upon probable cause that individual has
committed theft of merchandise, to detain and interrogate indi-
vidual in reasonable manner for reasonable length of time.

Provides immunity from criminal or civil liability to merchants
and peace officers.

Provides for civil action by merchants against shoplifters for
specified damages.

Section 6. (1) A peace officer who has probable cause for
believing that an individual has committed theft of merchandise
of a mercantile establishment may detain and interrogate the
individual in regard thereto in a reasonable manner and for a
reasonable time.

(2) When a peace officer detains and interrogates an individual
under subsection (1) of this section, if the detention and inter-
rogation were done in a reasonable manner and for a reasonable
time, probable cause that the individual committed theft of
merchandise is a defense to any civil or criminal action brought
against the peace officer base upon the detention and interrogation.

Section 7. (1) An adult or emancipated minor child who commits
theft as defined in ORS 164.015 by taking merchandise from a
mercantile establishment without paying the purchase price for it
is civilly liable to the merchant for the retail value of the merchan-

OREGON LEGISLATIVE ASSEMBLY
1975 REGULAR SESSION

MEASURE SUMMARY
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dise, damages of not less than $lOO nor more than $250, costs of
suit and reasonable attorney fees.

(2) The parents or legal guardians of a minor child who commits
theft as defined in ORS 164.015 by taking merchandise from a
mercantile establishment without paying the purchase price for it
are civilly liable to the merchant for the retail value of the mer-
chandise, damages of not less than $lOO nor more than $250, costs
of suit and reasonable attorney fees.

(3) Liability under subsection (2) of this section is not limited
by any other law that limits the liability of the parents or legal
guardians of a minor child for the wrongful conduct of that child.

Section 3. A merchant may ask any individual in his mercantile
establishment to place or keep in plain view any merchandise that
the individual removed, or that the merchant has reason to believe
he removed, from its place of display or elsewhere, whether for
examination, purchase or other purpose. A merchant shall not be
criminally or civilly liable to that individual for making such
request.

Section 4. When a merchant reasonably believes that merchan-
dise has been wrongfully taken by an individual and that he can
recover the merchandise by taking the individual into custody and
detaining him, the merchant, for the purpose of attempting to
effect the recovery or for the purpose of informing a peace officer
of the circumstances of the detention, may take the individual
into custody and detain him in the mercantile establishment in a
reasonable manner and for a reasonable length of time. Except
when the custody and detention are unreasonable under all the
circumstances, custody and detention of an individual by a mer-
chant under this subsection shall not render the merchant
criminally or civilly liable for the arrest, false imprisonment,
slander or unlawful detention.

Section 5. A merchant shall not be entitled to the immunity
from criminal and civil liability provided in section 4 of this 1975
Act unless he displays in a conspicuous place in his mercantile
establishment a notice in boldface type clearly legible and in sub-
stantially the following form:
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A merchant who reasonably believes that an individual has
wrongfully taken merchandise may detain that individual for the
purpose of recovering the merchandise or notifying a peace officer.



[Mar.SENATE —No. 1351.54

DEPARTMENT OF MENTAL HEALTH
DIVISION OF LEGAL MEDICINE

190 PORTLAND STREET
BOSTON, MASSACHUSETTS 02114

January 14,1976

Senator Stanley Zarod
Chairman
Joint Special Commission on Shoplifting
State House
Boston, Mass. 02108

Dear Senator Zarod:

I have reviewed the materials you sent to me in connection with
the work of the commission on shoplifting. In the brief time that
I have had going over these materials, I nevertheless feel that I
must register a dissent to most of the proposed recommendations
of the commission. I would support recommendations Nos. 3, 10,
11, 12 and 13. I base my disagreement on the testimony as I heard
it, particularly of representatives of the police and the judiciary,
the thrust of which as I heard it, was to the effect that our current
statutes governing shoplifting were adequate and did not require
amendment. I would support the following only:

3. Place civil liability on the parents of minors convicted of shop-
lifting.

10. Launch a concerted effort to educate the public concerning
the enormity of the shoplifting problem, an effort which will
necessitate the cooperation of consumers, merchants, the
media and law enforcement officials.

11. Give strong consideration to an anti-shoplifting educational
program in the public schools, preferably at the junior high
school level a program of the type which has proven so
successful in Wayland.

®ljr t!lommoniuraUl| of Masaarlptarttfi
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13. Encourage the courts to schedule the hearing of shoplifting
cases at specific times for the convenience of merchants who
are pressing such charges and to increase the efficiency of
court operation.

Sincerely,

A. Louis McGarry, M.D.
Member representing DMH

ALM;ma

12. Establish programs, in the stores, to teach employees to be
more alert to the problem of shoplifting.
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Slip (Commmuuralth of Masaadptaptlo
OFFICE FOR CHILDREN

120 BOYLSTON STREET
BOSTON, MASSACHUSETTS 02116

January 20,1976
The Honorable Stanley J. Zarod
Chairman
Special Commission on Shoplifting
Room 423
State House
Boston, Massachusetts 02133

Dear Senator Zarod,
The purpose of this letter is to outline my recommendations to

the commission. My recommendations are inconsistent with those
which I understand are the recommendations of a majority of the
commission members. You should consider this letter as a minor-
ity report.

Before I list my specific recommendations, I would like to make
some general comments on the “majority report.” The report I
have received and have been asked to support is not a complete,
unified commission report. It is merely a compilation of a number
of documents. These include a document entitled “Forward” and
another entitled “Recommendations” which appear to have been
drafted by the commission staff, a number of lists of preliminary
findings and recommendations which have been submitted by var-
ious commission members, and, finally, some of the formal writ-
ten statements which were submitted to the commission during the
past year. The basis on which the formal written statements were
selected from the complete body of information submitted to the
commission is unclear.

It was my understanding at the close of the last meeting of the
commission on November 3, 1975 that there would be a final meet-
ing to discuss a draft report. I am sorry to hear that no such meet-
ing is planned, and therefore, the commission will be unable to hear
the views of each individual member with regard to the final report.

MINORITY REPORT
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Due to the disjointed nature of the majority report, I will limit
my comments to the two documents which were prepared by the
commission staff, the “Forward” and the “Recommendations.”
I. Forward

The third paragraph of this document states that most shoplift-
ing is done by youngsters seeking a thrill. Probably the most im-
portant fact brought out by the testimony presented to the com-
mission was that it is impossible to classify the “typical” shop-
lifter. The testimony indicated that people who shoplift are of all
ages and from all economic backgrounds. This discovery made the
task of the commission quite difficult because it demonstrated that
there can be no simple solution to a problem which is caused by
a broad and undefined class of people.
11. Recommendations of the Commission Staff

A. The first paragraph of this document states that the com-
mission “.

. . recommends that there be a mandatory, but suspend-
able, sentence upon a second conviction for shoplifting by a person
above the juvenile age of 16 . . .

”. This specific recommendation
was presented to the commission for a vote at the meeting on No-
vember 3, 1975, and was specifically voted down. I do not under-
stand how it can be included in a “majority report.” Furthermore,
most of the testimony we heard concluded that there was a very
low rate of recidivism among those shoplifters who were caught
and brought before a judicial officer. All of the judges who testi-
fied recommended against any form of mandatory sentences.

B. The second paragraph of this document recommends enact-
ment of a special shoplifting statute. Most of the testimony was
that the present statutes on larceny are sufficient. I recall no testi-
mony which indicated a need for any new shoplifting statute, and
I fail to see what purpose it will serve.

C. lam opposed to paragraphs numbered 1, 2 and 4, which call
for increased fines and penalties. They will serve no purpose. As
discussed earlier, the testimony overwhelmingly indicated that any
form of court action, including the usual “continued without a find-
ing” is sufficient to prevent any repeat offense.

The recommendation of paragraph 3, which provides for civil
liability on the parents of minor convicted of shoplifting, can al-
ready be found in G.L. c.231, §BSG.
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Paragraph 5 recommends authorizing police to make an arrest
for a misdemeanor not committed in their presence. There was
some testimony which supported this proposal; however, I fail to
see how it will reduce shoplifting. Further, as this proposal does
not appear to be limited to shoplifting arrests, I believe it is overly
broad.

Paragraph 6 provides stores with protection against civil suits.
This protection is necessary and can be found in G.L. c.231, §948.

Paragraph 8, which requires public service work as a sentence
for second offenders, could be a beneficial disposition in a large
number of cases. However, I believe that while judges should be
encouraged to utilize such programs, they should not be required
to impose such sentences.

Paragraphs 9 through 13 describe an expanded pre-trial diver-
sion program, broad public educational plans and a plan which
might increase the efficiency of court operation. These paragraphs
are consistent with the testimony, will help reduce the amount of
shoplifting and will ease the burden on the small store owners. I
support these paragraphs.

In conclusion, I endorse the proposals found in paragraphs 9
through 13 of the staff’s recommendations, and would urge that a
final meeting of the commission be held to discuss the issues which
have been raised by the draft report and to determine if the com-
mittee can agree on a single majority report.

Sincerely,

ROBERT H. WEBER
Deputy General Counsel
Designee of Elton Klibanoff
to Shoplifting Commission

cc: Sen. William L. Saltonstall
Rep. David J. Mofenson
Rep. Eleanor Campobasso
Rep. Manuel Raposa, Jr.
Rep. Marie E. Howe
Robert J. Flanagan
Dr. A. Louis McGarry

William Connors, Esq.
Frank O’Neill
Joseph Fernandez
William Phipps
Philip P. Perry
Dorothy Green, Esq.
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In order to prevent unauthorized or surreptitious distribution by
consumer reporting agencies to retail merchants of information
relative to the alleged detention, arrest, or prosecution of individ-
uals for the crime of larceny, it is proposed that the following
amendment be made to the Massachusetts Consumer Credit Re-
porting Act, section fifty of chapter ninety-three:
§5O. Definitions

As used in this section and sections fifty-one through sixty-seven
inclusive, the following words shall have the following meanings:

“Consumer report”, any written, oral or other communication of
any information by a consumer reporting agency bearing on a
consumer’s credit worthiness, credit standing, credit capacity or
detention, arrest or prosecution for the crime of larceny which is
used or expected to be used or collected in whole or in part for the
purpose of serving as a factor in (7) establishing the consumer’s
eligibility for [ (1) ] (a) credit or insurance to be used primarily
for personal, family, or household purposes, or [ (2) ] (b) employ-
ment purposes, or [ (3) ] (c) other purposes authorized under sec-
tion fifty-one, or (2) deciding whether to arrest or prosecute for
the crime of larceny any individual under temporary detention un-
der the provision of section ninety-four B of chapter two hundred
thirty-one (1958, 337; 1971, W). The term does not include any
report containing information solely as to transactions or experi-
ences between the consumer and the person making the report,
any authorization or approval of a specific extension of credit di-
rectly or indirectly by the issuer of a credit card or similar device,
or any report in which a person who has been requested by a
third party to make a specific extension of credit directly or in-
directly to a consumer conveys his decision with respect to such
request, if the third party advises the consumer of the name and
address of the person to whom the request was made and such
person makes the disclosures to the consumer required under sec-
tion sixty-two.

Dorothy L. Green
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It is proposed that additional statutory amendments be recom-
mended for the purpose of (1) preventing the coerced waiver of
legal rights by individuals under detention or arrest by a merchant
or his agent for the crime of larceny, (2) preventing the illegal
collection and dissemination of criminal offender record informa-
tion by individuals or agencies not authorized to collect or dis-
seminate said information as per the requirements of Mass. Gen.
Laws ch. 6 §172, and (3) preventing the further illegal dissemina-
tion of said criminal offender record information by probation of-
ficers to courts prior to their dispositions of pending criminal ac-
tions, especially larceny:
A. To the “Merchant’s Control Law,” section ninety-four B of
chapter two hundred thirty-one, add the underlined language:

§ 948. Certain Acts, etc., to Constitute Defense in Actions for
False Arrest, etc., by Persons Suspected of Shoplifting.

( 1 ) In an action for false arrest or false imprisonment brought
by any person by reason of having been detained for questioning
on or in the immediate vicinity of the premises of a merchant, if
such person was detained in a reasonable manner and for not more
than a reasonable length of time by a person authorized to make
arrests or by the merchant or his agent or servant authorized for
such purpose and if there were reasonable grounds to believe that
the person so detained was committing or attempting to commit
larceny of goods for sale on such premises or larceny of the per-
son property of employees or customers or others present on such
premises, it shall be a defense to such action. If such goods had
not been purchased and were concealed on or amongst the belong-
ings of a person so detained it shall be presumed that there were
reasonable grounds for such belief.

(2) During the time that any person is detained for questioning
on or in the immediate vicinity of a merchant, he may not he re-
quested to supply in any form to any person authorized to make
arrests or to the merchant or his agent or servant authorized for
such purpose any information deemed to constitute criminal of-
fender record information as defined in section one hundred sixty-

Dorothy L. Green
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seven of chapter six 1972, 805 §i) and regulations promulgated
thereto.

(5) Any waiver of right to sue for false arrest or false imprison-
ment signed by any person while he is detained for questioning on
or in the immediate vicinity of a merchant shall be void and un-

enforceable.
B. To section eighty-five of chapter two hundred seventy-six, re-
garding the powers and duties of probation officers, add the un-
derlined language:

§ 85. Powers and duties
Each person who receives an appointment as a probation of-

ficer shall, within six months of the date of his appointment, at-
tend a basic orientation training course conducted by the commis-
sioner of probation pursuant to section ninety-nine. All probation
officers shall attend at least every three years as in-service training
course pursuant to this section. In addition to the other duties im-
posed upon him, each probation officer shall, as the court may di-
rect, inquire into the nature of every criminal case brought before
the court under the appointment of which he acts, and inform the
court, so far as is possible, whether the defendant has previously
been convicted of crime and in the case of a criminal prosecution
before said court charging a person with an offense punishable by
imprisonment for more than one year the probation officer shall
in any event present to the court such information as the com-
missioner of probation has in his possession relative to prior crim-
inal prosecutions, if any, of such person and to the disposition of
each such prosecution, and all other available information relative
thereto, before such person is admitted to bail in court and also
before disposition of the case against him by sentence, or placing
on file or probation. Such record of the probation officer presented
to the court shall not contain as paid thereof any information of
prior criminal prosecutions, if any, of the defendant wherein the
defendant was found not guilty by the court or jury in said prior
criminal prosecution. Such record of the probation officer pre-
sented to the court shall contain information compiled only from
official criminal records and shall not contain as part thereof any
record compiled from or passing through the intermediary of any
private person, organization, or agency. Prior to the aforesaid dis-
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position such record of the probation officer shall be made available
to the defendant and such record of the probation officer shall be
made available to the defendant and his counsel for inspection.
When it comes to the knowledge of a probation officer that the
defendant in a criminal case before his court charged with an of-
fense punishable by imprisonment for more than one year is then
on probation in another court or is then at liberty on parole or
on a permit to be at liberty, such probation officer shall forthwith
certify the fact of the presence of the defendant before his court
to the probation officer of such other court or the parole author-
ities granting or issuing such parole or permit to be at liberty, as
the case may be. He may recommend to the justice of his own
court that any person convicted be placed on probation. He shall
perform such other duties as the court requires. He shall keep full
records of all cases investigated by him or placed in his care by
the court, and of all duties performed by him. Every person re-
leased upon probation shall be given by the probation officer a writ-
ten statement of the terms and conditions of the release.
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STATE HOUSE, BOSTON

January 27, 1976

Senator Stanley Zarod
Senate Chairman of the

Special Commission on Shoplifting
State House
Boston, Massachusetts 02133

Dear Senator Zarod:

With respect to the Final Report of the Shoplifting Commission,
I hereby dissent from the majority report. My decision to dissent
does not reflect in any way upon the work of the Commission mem-
bers or its staff.

Unquestionably, the seriousness of the crime of shoplifting and
its widespread adverse effect cannot be overlooked. The report
rightly emphasizes the importance of better educational programs
in the schools, for shopowners and their employees, and for the
public-at-large. This is a worthy approach but represents only one
step in a complicated process.

My dissent is based largely on my strong reservations regarding
many of the other Commission recommendations, particularly those
concerning mandatory minimum sentences, the making of second
convictions a felony, the requirement of probation for convicted
first offenders and similar recommendations which would under-
mine judicial discretion. These recommendations raise serious ques-
tions and have disturbing implications for individual rights.

Time restraints prevent me, however, from comprehensively re-

MINORITY REPORT.
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spending at this time to many complicated legal questions which I
will address at a later time.

Very truly yours,

DAVID J. MOFENSON
Chairman
Committee on Human Services

and Elderly Affairs

DJM:pa
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In the Year One Thousand Nine Hundred and Seventy-Six.

An Act establishing the penalty for a second or
SUBSEQUENT CONVICTION FOR SHOPLIFTING.

Be it enactedby the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

Section 30 of chapter 266 of the General Laws, as most re-
cently amended by section 10 of chapter 737 of the acts of
1968, is hereby further amended by adding the following para-
graph:

1
2
3
4

(5) Whoever steals or attempts to steal or secretes with in-
tent to convert goods for sale on the premises of a merchant
or the personal property of employees or customers or others
present on such premises shall be guilty of larceny, and shall,
for the second offense if the value of the property stolen or
intended to be stolen exceeds one hundred dollars, be punished
by imprisonment in the state prison for not more than five
years, or by a fine of not more than six hundred dollars and
imprisonment in jail for not more than two years; or, if the
value of the property stolen or intended to be stolen does not
exceed one hundred dollars, shall be punished by imprison-
ment in jail for not more than one year or by a fine of not
more than three hundred dollars; and for a subsequent offense
of such larceny, if the property stolen or intended to be stolen
exceeds one hundred dollars, shall be punished by imprison-
ment in the state prison for not more than five years or im-
prisonment in jail for not more than two years; or if the value
of the property stolen or intended to be stolen does not exceed
one hundred dollars, shall be punished by imprisonment in
jail for not more than one year.
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7
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