
SENATE No. 1352

Senate, March 25, 1976.

The committee on Commerce and Labor, to whom was referred
the petition (accompanied by bill, Senate, No. 69) of William M.
Bulger for legislation to regulate take-over bids by corporations
reports the accompanying bill (Senate, No. 1352).

For the Committee,

ALLAN R. McKINNON
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In the Year One Thousand Nine Hundred and Seventy-Six

An Act regulating take-over bids.

Whereas, The deferred operation of this act would tend to defeat
its purposes, which are to protect shareholders of corporations
organized under the laws of the Commonwealth of Massachusetts
or having principal places of business within the Commonwealth
and to protect the Massachusetts economy and prevent further
unemployment, therefore it is hereby declared to be an emergency
law, necessary for the immediate preservation of the public con-
venience.

Be it enacted hy the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-
-2 serting after chapter HOB the following new chapter:

3

4 Section 1. Definitions
5 As used in this chapter the following words: in addition to
6 their regular meanings, shall unless the context otherwise
7 requires, have the following meanings:

S (A) “Take-over bid” means the acquisition of or offer to
9 acquire, pursuant to a tender offer or request of invitation for

10 tenders, any equity security of a corporation organized under
11 the laws of this Commonwealth or having its principal place
12 of business,
13 if after acquisition thereof the offeror and the associates and
14 affiliates of the offeror would be directly or indirectly the ben-
-15 eficial owners of more than ten per cent of any class of the
16 issued and outstanding equity securities of such corporation.
17 In determining whether a person is directly or indirectly a
18 beneficial owner of equity securities of any class, such person
19 shall be deemed to be the beneficial owner of equity securities
20 of such class which such person has the right to acquire
21 through the exercise of presently exercisable options, warrants,
22 or rights or through the conversion of presently convertible
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23 securities or otherwise. The equity securities subject to such

24 options, warrants, rights, or conversion privileges held by a

25 person shall be deemed to be outstanding for the purpose of
26 computing the percentage of outstanding equity securities of

27 the class owned by such person but shall not be deemed to be
28 outstanding for the purpose of computing the percentage of
29 the class owned by any other person. “Take-over bid” does
30 not include;
31 (1) Bids made by a dealer for his own account in the ordi-
-32 nary course of his business of buying and selling such security;

33 (2) An offer to acquire such equity security made pursuant
34 to a prospectus forming a part of a Registration Statement
35 which has become effective under the Securities Act of 1933,15
36 U.S.C. §77a et seq, as amended.
37 (3) An offer made by an offeror to acquire its own secur-
-38 ties or securities of a subsidiary, at least two-thirds of the
39 voting securities of which subsidiary are owned beneficially
40 by the offeror.
41 (4) Any tender offer or request or invitation for tender to
42 which the target company consents, by action of its board of
43 directors, if such board of directors has recommended accept-
-44 ance thereof to shareholders and the terms thereof, including
45 any inducements to officers or directors which are not made
46 available to all shareholders, have been furnished to share-
-47 holders.
48 (5) An offer which, if accepted by all offerees, will not re-
-49 suit in the offeror having acquired more than two percent of
50 the same class of equity securities of the issuer within the pre-
-51 ceding 12 month period.
52 (6) An offer to acquire equity securities of any corporation
53 if the total number of thebeneficial owners of all of the classes
54 of the equity securities of such corporation shall be less than
55 twenty-five persons.
56 (B) “Offeror” means a person who makes, or in any way
57 participates or aids in making, a take-over bid, and includes
58 persons acting jointly or in concert, or who intend to exercise59 jointly or in concert any voting rights attached to the securities60 for which such take-over bid is made. “Offeror” does not in--61 dude any bank or broker-dealer lending funds to an offeror62 in the ordinary course of its business, or any bank, broker-deal-
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63 er, attorney, accountant, consultant, employee, or other person
64 furnishing information or advice to, or performing ministerial
65 duties for, an offeror, and not otherwise participating in the
66 take-over bid.
67 (C) “Offeree” means the beneficial or record owner of se-
68 curities which an offeror acquires or offers to acquire in con-
-69 nection with a take-over bid.
70 (D) “Target company” means a corporation whose securi-
-71 ties are or are to be subject of a take-over bid.
72 (E) “Equity security” means any shares or similar securi-
-73 ties, or any securities convertible into such securities, or carry-
-74 ing any warrant or right to subscribe to or purchase such
75 securities, or any such warrant or right, or any other security
76 which, for the protection of security holders, is treated as an
77 equity security pursuant to Ch. 110A.
78 (F) “Secretary” means the Secretary of the Commonwealth.
79 (G) “Affiliate of an offeror” means any person controlling,
80 controlled by, or under common control with an offeror.
81 (H) “Associate of an offeror” means:
82 (1) Any corporation or other organization of which the of-
-83 feror is an officer or partner or is, directly or indirectly, the
84 beneficial owner of ten percent or more of any class of equity
85 securities;
86 (2) Any person who is, directly or indirectly, the beneficial
87 owner of ten percent or more of any class of equity securities
88 of the offeror;
89 (3) Any trust or other estate in which the offeror has a sub-
-90 stantial beneficial interest or as to which the offeror serves as
91 a trustee or in a similar fiduciary capacity; and
92 (4) Any relative or spouse of the offeror or any relative of
93 such spouse who has the same home as the offeror.
94 (I) “Person” means an individual, a corporation, a partner-
-95 ship, an association, a joint-stock company, a trust where the
96 interests of the beneficiaries are evidenced by a security, or
97 an unincorporated organization.
98 (J) “Principal place of business” of a corporation means the
99 corporate headquarters where the general executive offices are

100 located and from which the corporation’s activities are con-
-101 trolled and directed by executive officers of the corporation.
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1 Section 2. No offeror shall make a take-over bid unless
2 at least thirty days prior thereto he:
3 (A) Announces publicly the terms of the proposed take-over
4 bid;
5 (B) Files with the Secretary and the target company copies
6 of all information required by section 4 of this chapter;
7 (C) Pays the Secretary a filing fee of One Thousand Dollars
8 ($1,000) to defray the costs of any investigation the Secretary
9 may make in connection therewith; and

10 (D) Either
11 (1) Within twenty days following such filing no hearing is

12 ordered by the Secretary, who may order a hearing if he de-
-13 termines it necessary or appropriate for the protection of of-
-14 ferees in this Commonwealth, and who shall call a hearing if
15 so requested by the target company within fifteen days follow-
-16 ing such filing; or
17 (2) A hearing is ordered within such time and upon such
18 hearing the Secretary adjudicates that the take-over bid is not
19 in violation of this Chapter and that effective provision is made
20 for fair and full disclosure to offerees of all information ma-
-21 terial to a decision to accept or reject the offer, provided that
22 if the Secretary finds that the take-over bid would comply with
23 provisions of this Chapter if amended in certain respects, the
24 take-over bid may be made only if so amended.

1 Section 3. No offeror shall make a take-over bid if he and
2 his associates and affiliates are directly or indirectly the bene-
-3 facial owners of five per cent or more of the issued and out-
-4 standing equity securities of any class of the target company,
5 any of which were purchased within one year before the pro-
-6 posed take-over bid, and the offeror, before making any such
7 purchase, or before the thirtieth day following the effective
8 date of this section, whichever is later, failed to publicly an-

-9 nounce his intention to gain control of the target company, or
10 otherwise failed to make fair, full, and effective disclosure of
11 such intention to the persons from whom he acquired such se-
-12 curities.

1 Section 4. The information to be filed by the offeror with
2 the Secretary and the target company pursuant to section two
3 of this chapter shall include:
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(A) Copies of all prospectuses, brochures, advertisements,
circulars, letters, or other matter by means of which the of-
feror proposes to disclose to offerees all information material
to a decision to accept or reject the offer;

4
5

6
7

(B) The identity and background of all persons on whose
behalf the acquisition of any equity security of the target com-
pany has been or is to be effected;

8
9

10
(C) The source and amount of funds or other consideration

used or to be used in acquiring any equity security, including
a statement describing any securities, other than the existing
capital stock or long term debt of the offeror, which are being
offered in exchange for the equity securities of the target com-
pany, and if any part of the acquisition price is or will be rep-
resented by borrowed funds or other consideration, a descrip-
tion of the material terms of any financing arrangements and
the names of the parties from whom the funds were borrowed;

11
12
13
14
15
16
17
18
19

(D) A statement of any plans or proposals which the offeror,
upon gaining control, may have to liquidate the target com-
pany, sell its assets, effect a merger or consolidation of it, or
make any other major change in its business, corporate struc-
ture, management personnel, or policies of employment;

20
21
22
23
24

(E) The number of shares of any equity security of the tar-
get company of which each offeror or an affiliate or an asso-
ciate of each offeror is beneficial or record owner or has a
right to acquire, directly or indirectly, together with the name
and address of each person defined in this section as an of-
feror;

25
26
27
28
29
30

(F) Particulars as to any contracts, arrangements, or un-
derstandings to which an offeror is party with respect to any
equity security of the target company, including without lim-
itation transfers of any equity security, joint ventures, loan or
option arrangements, puts and calls, guarantees of loan, guar-
antees against loss, guarantees of profits, division of losses or
profits, or the giving or withholding ofproxies, naming the per-
sons with whom such contracts, arrangements, or understand-
ings have been entered into;

31
32
33
34
35
36
37
38
39

(G) Complete information on the organization and opera-
tions of offeror, including without limitation the year of or-
ganization, form of organization, jurisdiction in which it is or-
ganized, a description of each class of the offeror’s capital stock

40
41
42
43
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44 and of its long term debt, audited balance sheets and income

45 statements for each of the three most recent fiscal years and

46 if the most recent balance sheet and income statement are for

47 a period ended more than 90 days prior to the date of filing, an

48 interim balance sheetand income statement covering the period

49 from the date of the last audited balance sheet and income
50 statement filed hereunder to a date within 90 days of the date
51 of filing, a brief description of the location and general char-
-52 acter of the principal physical properties of the offeror and its
53 subsidiaries, a description of pending legal proceedings other
54 than routine litigation to which the offeror or any of its sub-
-55 sidiaries is a party or of which any of their property is the
56 subject, a brief description of the business done and projected
57 by the offeror and its subsidiaries and the general development
58 of such business over the past five years, the names of all di-
-59 rectors and executive officers together with biographical sum-
-60 maries of each for the preceding five years to date, and the ap-
-61 proximate amount of any material interest, direct or indirect,
62 of any of the directors or officers in any material transaction
63 daring the past three years, or in any proposed material trans-
-64 actions to which the offeror or any of its subsidiaries was or is
65 to be a party.
66 (H) A description of any court or governmental proceeding
67 in which the offer has been disapproved or enjoined and of any
68 pending court or governmental proceeding in which it is al-
-69 leged that the offer does not comply with the provisions of the
70 applicable laws or regulations.
71 (I) A statement of which other tender offers subject to Sec-
-72 tion 13 Clause (d) or proxy contests subject to Section 14 of
73 The Securities Exchange Act of 1934, 15, U.S.C. §7Ba, et seq,
74 as amended, the offeror has engaged in within five years prior
75 to the offer.
76 (J) A statement of whether any officer or director of the of-
-77 feror or the offeror has
78 (1) been convicted within the prior ten years of a felony, or
79 (2) been subject of a judgment or decree entered by a court
80 or governmental agency with respect to laws relating to
81 (a) anti-trust,
82 (b) fair employment practices,
83 (c) purchase or sale of securities, or



[Mar.SENATE —No. 1352.8

84 (d) environmental protection
85 (K) Such other and further documents, exhibits, data, and
86 information as may be required by regulations of the Secre-
-87 tary or as may be necessary to make fair, full, and effective
88 disclosure to offerees of all information material to a decision
89 to accept or reject the offer.

1 Section 5. Copies of all advertisements, circulars, letters or
2 other solicitation materials published by the offeror or the tar-
-3 get company on or after the date that the take-over bid may be
4 made in accordance with Section 2 shall be filed with the

1 Section 6. Any hearing pursuant to this section shall be
2 commenced within sixty days of the date a filing is made pur-
-3 suant to section 2 of this chapter. Adjudications made pursuant
4 to this section shall be made within ninety days after such
5 filing and pursuant to Section 412 of Ch. 110A. Upon filing an
6 application with the Secretary for a hearing under this section,
7 the target company shall pay to the Secretary a fee of two
8 hundred fifty dollars, and shall deposit with the Secretary such
9 sum, not exceeding seven hundred fifty dollars, as the Secre-

10 tary may require to defray the costs of such hearing and any
11 investigation which the Secretary may make in connection
12 therewith. If upon hearing the Secretary finds that the take-
-13 over bid is in violation of this chapter or that effective pro-
-14 vision is not made for fair and full disclosure to offerees of all
15 information material to a decision to accept or reject the of-
-16 fer, he shall so adjudicate. If he finds that the take-over bid
17 would comply with this chapter if amended in certain respects,
18 he shall so adjudicate. If he finds that the take-over bid is not
19 in violation of this chapter and that effective provision is made
20 for fair and full disclosure to offerees of all information ma-
-21 terial to a decision to accept or reject the offer, he shall so
22 adjudicate.

1 Section 7. (A) It is unlawful for any offeror or target com-
-2 pany or any affiliate or associate of an offeror or target com-
-3 pany or any broker-dealer acting in behalf of an offeror or
4 target company to make any untrue statement of a material
5 fact or omit to state any material fact necessary in order to
6 make the statements made, in the light of the circumstances
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7 under which they are made, not misleading, or to engage in any
8 fraudulent, evasive, deceptive, manipulative or grossly unfair
9 practices in connection with a take-over bid.

10 (B) No take-over bid shall be made unless this chapter has
11 been complied with, and no offeror shall make a take-over bid
12 which is not made to all holders residing in this Common-
-13 wealth of the equity security that is the subject of such take-
-14 over bid, or which is not made to such holders on the same
15 terms as such take-over bid is made to holders of such equity
16 security not residing in this Commonwealth, or which, if it is
17 for less than all the outstanding equity securities of a class does
18 not bind such offeror to take up and pay for all securities de-
-19 posited by all offerees, if a greater number of securities is de-
-20 posited pursuant thereto. If the terms of a take-over bid are
21 changed before its expiration by increasing the consideration
22 offered to offerees, the offeror shall pay the increased con-
-23 sideration for all equity securities taken up, whether the same
24 are deposited or taken up before or after the change in the
25 terms of the take-over bid.
26 (C) No offeror shall make a take-over bid for a fixed period
27 of time of less than sixty days with the right to extend such
28 period; offer to pay an offeree a fee, commission or any other
29 consideration not offered to all offerees; or publish or use in
30 connection with the offer any false statement of a material
31 fact or omit to state a material fact necessary to make the
32 statement made not misleading.
33 (D) Securities deposited pursuant to a take-over bid may
34 be withdrawn by an offeree or his attorney-in-fact by demand
35 in writing to the offeror or the depository at any time up to
36 five days prior to the announced termination date of the offer.

1 Section 8. If the offeror or the target company is a bank-
-2 ing corporation as defined in Chapter 167 Sec. 1 subject to
3 regulation by the Commissioner of Banks, or a public utility
4 corporation subject to regulation by the Department of Public
5 Utilities, the Secretary shall forthwith, upon receipt of the fil-
-6 ing required under section 2 of this chapter, furnish a copy of
7 such filing to the regulatory body having jurisdiction over the
8 offeror or target company.

1 Section 9. (A) Any offeror who purchases a security in con-
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2 nection with a take-over offer in violation of this chapter shall
3 be liable to the person selling the security to him who may sue
4 either at law or in equity. In all action for rescission the seller
5 shall be entitled to recover the security, plus any income re-
-6 ceived by the purchaser thereon, upon tender of the considera-
-7 tion received. Tender requires only notice of willingness to pay
8 the amount specified in exchange for the security. Any notice
9 may be given by service as in civil actions or by certified mail

10 to the last known address of the person liable. Damages are
11 the excess of either the value of the security on the date of
12 purchase or its present value, whichever is greater, over the
13 present value of the consideration received for the security.
14 (B) Every associate and affiliate of a person liable under
15 subsection (A), every partner, principal executive officer or
16 director of such person, every person occupying a similar sta-
-17 tus or performing similar functions, every employee of such
18 person who materially aids in the act or transaction consti-
-19 tuting the violation, and every broker-dealer or agent who ma-
-20 terially aids in the act or transaction constituting the violation,
21 is also liable jointly or severally with and to the same extent
22 as such person, unless the person who would otherwise be so
23 liable proves that he did not know, and in the exercise of rea-
-24 sonable care could not have known, of the existence of the facts
25 by reason of which the liability is alleged to exist. There is
26 contribution as in cases of contract among the several persons
27 so liable.
28 (C) No action may be maintained under paragraph (A) or
29 (B) hereof unless commenced before the expiration of three
30 years after the act or transaction constituting the violation or
31 the expiration of one year after the discovery of the facts con-
-32 stituting the violation, whichever first expires.

33 (D) The right and remedies under this chapter are in ad-
-34 dition to any oher rights or remedies that may exist at law or
35 in equity.
36 (E) Whenever it appears to the Secretary that any person,
37 including an affiliate or associate of an offeror or any other
38 person, has engaged or is about to engage in any act or prac-
-39 lice constituting a violation of this chapter, or any rule or or-
-40 dei- hereunder, (1) he may issue and cause to be served upon
41 any person violating any of the provisions of this chapter, an
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42 order requiring the person guilty thereof to cease and desist
43 therefrom; and (2) he maybring an action in the district court
44 of the appropriate county to enjoin the acts or practices and to
45 enforce compliance with this chapter, or any rule or order here-
-46 under, or he may refer the matter to the attorney general or

47 the district attorney of the appropriate county. Upon a proper
48 showing, the court may grant a permanent or temporary in-
-49 junction or restraining order and may order rescission of any
50 sales or purchases of securities determined to be unlawful un-
-51 der this chapter, or any rule or order hereunder. The court
52 may not require the Secretary to post a bond.
53 (F) Any person, who violates Section 2of this chapter or
54 any rule thereunder, or any order of which he has notice, or
55 who willfully violates Section 7 or any rule or order thereun-
-56 der, may be fined not more than $5,000 or imprisoned not more
57 than three years or both. Each of the acts specified shall con-
-58 stitute a separate offense and a prosecution or conviction for
59 any one of such offenses shall not bar prosecution or convic-
-60 tion for any other offense. No indictment or information may
61 be returned under sections 2 and 7 more than six years after
62 the alleged violation.
63 (G) The Secretary may refer such evidence as is available
64 concerning violations of this chapter or of any rule or order
65 hereunder to the attorney general or the district attorney of
66 the appropriate county who may, with or without any refer-
-67 ence, institute the appropriate criminal proceedings under this
68 chapter. If referred to a district attorney, he shall within 90
69 days file with the Secretary a statement concerning any action
70 taken or, if no action has been taken, the reasons therefor.
71 (H) Nothing in this chapter limits the power of the state
72 to punish any person for any conduct which constitutes a crime
73 under any other statute.

1 Section 10. The Secretary may, pursuant to section 412 of
2 Chapter 110 A prescribe reasonable rules and regulations:
3 (A) Defining fraudulent, evasive, deceptive, manipulative or
4 grossly unfair practices in connection with take-over bids, and
5 the terms used in this section;
6 (B) Exempting from this section take-over bids not made
7 for the purpose of, and not having the effect of, changing or in--8 fluencing the control of a target company;
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(C) Covering such other matters as are necessary to give
effect to this section.

9
10

Section 11. If the offeror or a target company is an insur-
ance company subject to regulation under Chapter 175 through
Chapter 175C, inclusive, the Commissioner of Insurance shall
for all purposes of this section be substituted for the Secretary.
This section shall not be construed to limit or modify in any
way any responsibility, authority, power, or jurisdiction of the
Secretary or the Commissioner of Insurance pursuant to any
other provisions of law.

1
2
o

4
5
6
7
8

Section 12. This chapter does not apply when:1
(A) The offeror or the target company is a public utility or

a public utility holding company as defined in section 2 of the
“Public Utility Holding Company Act of 1935”, 15 U.S.C. 79,
as amended, and the take-over bid is subject to approval by
the appropriate federal agency as provided in such act;

2
Q

4
5

6
(B) The offeror or the target company is a bang or a bank

holding company as subject to the “Bank Holding Company
Act of 1956”, 12 U.S.C. 1841, and subsequent amendments
thereto, and the take-over bid is subject to approval by the ap-
propriate federal agency as provided in such act;

7
8
9

10
11

(C) The offeror or the target company is a savings and loan
holding company as defined in section 2 of the “Savings and
Loan Holding Company Amendments of 1967”, 12 U.S.C.
1730A, as amended, and the take-over bid is subject to ap-
proval by the appropriate federal agency as provided in such
act;

12
13
14
15
16
17

(D) The offeror and the target company are banks and the
offer is part of a merger transaction subject to approval by

18
19

ppropriate federal supervisory authorities.20

Section 13. The provisions of this act are severable and if
any such provision or the application of such provision to any
person or circumstances shall be held to be invalid or uncon-
stitutional, such invalidity or unconstitutionality shall not af-
fect the validity or constitutionality of any of the remaining
provisions of this act or the application of such provision to
said person or circumstances.

1

4
5
6
7


