
SENATE No. 1617
[Senate, August 23, 1976 Substituted by amendment by the Senate

(Foley) as a new draft of Senate Bill No. 1456]

In the Year One Thousand Nine Hundred and Seventy-Six.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Section 1. The purpose of this act is to protect policyown-
-2 ers, insureds, beneficiaries, annuitants, payees and assignees
3 of life insurance policies, health insurance policies, annuity
4 contracts, and supplemental contracts, subject to certain lim-
-5 itations, against failure in the performance of contractual ob-
-6 ligations due to the impairment or insolvency of the insurer
7 issuing such policies or contracts. To provide this protection,
8 an association of insurers is created to enable the guaranty of
9 payment of benefits and of continuation of coverages, mem-

10 bers of the association are subject to assessment to provide
11 funds to carry out the purpose of this act, and the association
12 is authorized to assist the commissioner of insurance, in the
13 prescribed manner, in the detection and prevention of insurer
14 impairments or insolvencies. This act shall be liberally con-
-15 strued to effect its purpose and shall constitute a guide to
16 the interpretation of chapter one hundred and seventy-five F
17 of the GeneralLaws.

1 Section 2. The General Laws are hereby amended by in-
-2 serting after chapter 175 E the following chapter:

3 CHAPTER 175F.
4 MASSACHUSETTS T.TFF an4 MASSACHUSETTS LIFE AND HEALTH
5 INSURANCE GUARANTY ASSOCIATION.
6 Section 1. This chapter shall apply to direct life insurance7 policies, health insurance policies, annuity contracts, and con-
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8 tracts supplemental to life and health insurance policies and
9 annuity contracts issued by persons authorized or licensed to

10 transact insurance in this state at any time.
11 This chapter shall not apply to (a) that portion or part of
12 a variable life insurance or variable annuity contract not guar-
-13 anteed by an insurer: (£>) that portion or part of any policy
14 or contract under which the risk is borne by the policyholder;
15 or (c) any policy or contract or part thereof assumed by the
16 impaired or insolvent insurer under a contract of reinsurance,
17 other than reinsurance for which assumption certificates have
18 been issued.
19 Section 2. In this chapter, unless the context otherwise re-
-20 quires, the following words shall have the following mean-
-21 ings;
22 “Account”, either of the accounts created under section
23 three;
24 “Association”, the Massachusetts Life and Health Insurance
25 Guaranty Association created under section three;
26 “Commissioner”, the commissioner of insurance;
27 “Contractual obligation”, any obligation under covered pol-
-28 icies;
29 “Covered policy”, any policy or contract within the scope of
30 section one;
31 “Impaired insurer”, a member insurer deemed by the com-
-32 missioner to be potentially unable to fulfill its contractual ob-
-33 ligations and is not an insolvent insurer;
34 “Insolvent insurer”, a member insurer which becomes in-
-35 solvent and is placed under a final order of liquidation, re-
-36 habilitation or conservation by a court of competent juris-
-37 diction;
38 “Member insurer”, any person authorized or licensed to
39 transact in this state any kind of insurance to which this
40 chapter applies under section one;
41 “Premiums”, direct gross insurance premiums and annuity
42 considerations written on covered policies, less return pre-
-43 miums and considerations thereon and dividends paid or cred-
-44 ited to policyholders on such direct business. “Premiums” do
45 not include premiums and considerations on contracts between
46 insurers and reinsurers;
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47 “Person”, any individual, corporation, partnership, associa-
-48 tion or voluntary organization;
49 “Resident”, any person who resides in this state at the time
50 a member insurer is determined to be an impaired or insolvent
51 insurer and to whom contractual obligations are owed.
52 Section 3. There is hereby created a monprofit legal entity
53 to be known as the Massachusetts Life and Health Insurance
54 Guaranty Association. All member insurers shall be and re-
55 main members of the Association as a condition of their au-
56 thority to transact insurance in this state. The Association
57 shall perform its functions under the plan of operation estab-
58 lished and approved under section seven and shall exercise its
59 powers through a board of directors established under section
60 four. For purposes of administration and assessment, the As-
61 sociation shall maintain three accounts: (a) the health in-
62 surance account; (h) the life insurance account; and (c) the
63 annuity account. The Association shall come under the im-
64 mediate supervision of the commissioner and shall be subject
65 to the applicable provisions of the insurance laws of the com-
66 monwealth.
67 Section //. The board of directors of the Association shall
68 consist of not less than five nor more than nine member in-
69 surers serving terms as established under section seven. The
70 members of the board shall be selected by member insurers
71 subject to the approval of the commissioner. Vacancies on the
72 board shall be filled for the remaining period of the term by a
73 majority vote of the remaining board members, subject to the
74 approval of the commissioner. To select the initial board of
75 directors, and initially organize the Association, the commis-
76 sioner shall give notice to all member insurers of the time and
77 place of the organizational meeting. In determining voting
78 rights at the organization meeting each member insurer shall
79 be entitled to one vote in person or by proxy. If the board of
80 directors is not selected within sixty days after notice of the
81 organizational meeting, the commissioner may appoint the in-
-82 itial members. In approving selections or in appointing mem-
-83 bers to the board, the commissioner shall consider, among
84 other things, whether all member insurers are fairly rep-
-85 resented.
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86 Members of the board may be reimbursed from the assets
87 of the Association for expenses incurred by them as members
88 of the board of directors but shall not otherwise be com-
89 pensated by the Association for their services.
90 Section 5. In addition to the powers and duties enumerated
91 in other sections of this act, the Association shall have the
92 following powers and duties:
93 1. If a domestic insurer is an impaired insurer, the Associa-
94 tion may, subject to any conditions imposed by the Associa-
95 tion, other than those which impair the contractual obligations
96 of the impaired insurer, and which are approved by the im-
97 paired insurer and the commissioner, (a) guarantee or rein-
98 sure, or cause to be guaranteed, assumed, or reinsured, any or
99 all of the covered policies of the impaired insurers; (&) pro-

100 vide such monies, pledges, notes, guarantees, or other means
101 as are proper to effectuate clause (a), and assure payment of
102 the contractual obligations of the impaired insurer pending
103 action under clause (a); and (c) loan money to the impaired
104 insurer.
105 2. If a domestic insurer is an insolvent insurer, the As-
106 sociation shall, subject to the approval of the commissioner,
107 (a) guarantee, assume, or reinsure, or cause to be guaranteed,
108 assumed, or reinsured the covered policies of the insolvent in-
109 surer; (b) assure payment of the contractual obligations of the
110 insolvent insurer; and (c) provide such monies, pledges, notes,
111 guarantees, or other means as are reasonably necessary to
112 discharge such duties.
113 3. If a foreign or alien insurer is an insolvent insurer the
114 Association shall, subject to the approval of the commissioner,
115 (a) guarantee, assume, or reinsure or cause to be guaranteed,
116 assumed, or reinsured the covered policies of residents; (b) as-
117 sure payment of the contractual obligations of the insolvent
118 insurer to residents; and (c) provide such monies, pledges,
119 notes, guarantees, or other means as are reasonably necessary
120 to discharge such duties.
121 This subsection shall not apply if the commissioner de-
-122 termines that the foreign or alien insurer’s domiciliary juris-
-123 diction or state of entry provides, by statute or regulation, pro-
-124 tection substantially similar to that provided by this chapter
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for residents of the commonwealth.125
4. In carrying out its duties relating to insolvent insurers,

permanent policy liens, or contract liens may be imposed by
the Association in connection with any guarantee, assumption
or reinsurance agreement, if the court (a) finds that the
amounts which can be assessed under this chapter are less
than the amounts needed to assure full and prompt perform-
ance of the insolvent insurer’s contractual obligations, or that
the economic or financial conditions as they affect member
insurers are sufficiently adverse to render the imposition of
policy or contract liens, to be in the public interest, and (b)
approves the specific policy liens or contract liens to be used.

126
127
128
129
130
131
132
133
134
135
136

Before being obligated relative to insolvent insurers, the
Association may request that there be imposed temporary
moratoriums or liens on payments of cash values and policy
loans in addition to any contractual provisions for deferral
of cash or policy loan values, and such temporary moratoriums
and liens may be imposed if they are approved by the court.

137
138
139
140
141
142

5. If the Association fails to perform its specified duties
relative to insolvent insurers within a reasonable period of
time as provided in this section, the commissioner shall have
the powers and duties of the Association under this chapter
with respect to insolvent insurers.

143
144
145
146
147

6. The Association may render assistance and advice to the
commissioner, upon his request, concerning rehabilitation, pay-
ment of claims, continuanceof coverage, or the performance of
other contractual obligations of any impaired or insolvent in-
surer.

148
149
150
151
152
153 7. The Association shall have standing to appear before any

court in this state with jurisdiction over an impaired or in-
solvent insurer concerning which the Association is or may be-
come obligated under this chapter. Such standing shall extend
to all matters germane to the powers and duties of the As-
sociation, including, but not limited to, proposals for rein-
suring or guaranteeing the covered policies of the impaired
or insolvent insurer and the determination of the covered pol-
icies and contractual obligations.

154
155
156
157
158
159
160
161

8. Any persons receiving benefits under this chapter shall
be deemed to have assigned the rights under the covered policy

162
163
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164 to the Association to the extent of the benefits received be-
-165 cause of this chapter whether the benefits are payments of
166 contractual obligations or continuation of coverage. The As-
-167 sociation may require an assignment to it of such rights by
168 any payee, policy or contract owner, beneficiary, insured or
169 annuitant as a condition precedent to the receipt of any rights
170 or benefits conferred by this chapter upon such person. The
171 Association shall be subrogated to these rights against the as-
172 sets of any insolvent insurer.
173 The subrogation rights of the Association under this sub-
174 section shall have the same priority against the assets of the
175 insolvent insurer as that possessed by the person entitled to
176 receive benefits under thischapter.
177 9. The contractual obligations of the insolvent insurer for
178 which the Association becomes or may become liable shall be
179 as great as but no greater than the contractual obligations of
180 the insolvent insurer would have been in the absence of an in-
181 solvency unless such obligations are reduced as permitted by
182 subsection four but the aggregate liability of the Association
183 shall not exceed one hundred thousand dollars in cash values,
184 or three hundred thousand dollars for all benefits, including
185 cash values, with respect to any one life.
186 10. The Association may
187 (a) Enter into such contracts as are necessary or proper to
188 carry out the provisions and purposes of this chapter.
189 (b) Sue or be sued, including taking any legal actions neces-
190 sary or proper for recovery of any unpaid assessments under

192 (c) Borrow money to effect the purposes of this chapter.
193 Any notes or other evidence of indebtedness of the Associa-
194 tion not in default shall be legal investments for domestic in-
195 surers and may be carried as admitted assets.
196 (d) Employ or retain such persons as are necessary to
197 handle the financial transactions of the Association, and to
198 perform such other functions as become necessary or proper
199 under this chapter.

200 (e) Negotiate and contract with any liquidator, rehabilita-
201 tor, conservator, or ancillary receiver to carry out the powers
202 and duties of the Association.

191 section six.
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203 (/) Take such legal action as may be necessary to avoid pay-
-204 ment of improper claims.merit of improper claims.
205 ( g) Exercise, for the purposes of this chapter and to the
206 extent approved by the commissioner, the power’s of a domes-
207 tic life or health insurer, but in no case may the Association
208 issue insurance policies or annuity contracts other than those
209 issued to perform the contractual obligations of the impaired
210 or insolvent insurer.
211 Section 6. For the purpose of providing the funds necessary
212 to carry out the powers and duties of the Association, the
213 board of directors shall assess the member insurers, separately
214 for each account, at such time and for such amounts as the
215 board finds necessary. The board shall collect the assess-
216 ments after thirty days’ written notice to the member in-
217 surers before payment is due.
218 There shall be three classes of assessments, as follows:
219 (a) Class A assessments shall be made for the purpose of
220 meeting administrative costs and other general expenses not
221 related to a particular impaired or insolvent insurer.
222 (b) Class B assessments shall be made to the extent neces-
223 sary to carry out the powers and duties of the Association un-
224 der section five with regard to an impaired or insolvent domes-
225 tic insurer.
226 (c) Class C assessment shall be made to the extent neces-
227 sary to carry out the powers and duties of the Association
228 under section eight with regard to an insolvent foreign or
229 alien insurer.
230 The amount of any Class A assessment shall be determined
231 by the board and may be made on a non-pro rate basis. Such
232 assessment shall be credited against future insolvency assess-
233 ments and shall not exceed fifty dollars per company in any
234 one calendar year. The amount of any Class B or C assess-
235 ment shall be allocated for assessment purposes among the
236 accounts in the proportion that the premiums received by
237 the impaired or insolvent insurer on the policies covered by
238 each account for the last calendar year preceding the assess-
239 ment in which the impaired or insolvent insurer received
240 premiums bears to the premiums received by such insurer for
241 such calendar year on all covered policies.



[Aug.SENATE —No. 1617.8

242 Class C assessments against member insurers for each ac-
-243 count shall be in the proportion that the premiums received
244 on business in this state by each assessed member insurer on
245 policies covered by each account for the calendar year pre-
246 ceding the assessment bears to such premiums received on
247 business in this state for the calendar year preceding the as-
248 sessment by all assessed member insurers.
249 Class B assessments for each account shall be made sep-
250 arately for each state in which the impaired or insolvent
251 domestic insurer was authorized to transact insurance at any
252 time, in the proportion that the premiums received on business
253 in such state by the impaired or insolvent insurer on policies
254 covered by such account for the last calendar year preceding
255 the assessment in which the impaired or insolvent insurer
256 received premiums bears to such premiums received in all
257 such states for such calendar year by the impaired or insol-
258 vent insurer. The assessments against member insurers shall
259 be in the proportion that the premiums received on business
260 in each such state by each assessed member insurer on policies
261 covered by each account for the calendar year preceding the
262 assessment bears to such premiums received on business in
263 each state for the calendar year preceding assessment by all
264 assessed member insurers.
265 Assessments for funds to meet the requirements of the As-
266 sociation with respect to an impaired or insolvent insurer shall
267 not be made until necessary to implement the purposes of this
268 chapter. Classification of assessments and computation of as-
269 sessments with respect to an impaired or insolvent insurer
270 shall be made with a reasonable degree of accuracy, recogniz-
271 ing that exact determinations may not always be possible.
272 The Association may abate or defer, in whole or in part, the
273 assessment of a member insurer if, in the opinion of the board,
274 payment of the assessment would endanger the ability of the
275 member insurer to fulfill its contractual obligations. The total
276 of all assessments upon a member insurer for each account
277 shall not in any one calendar year exceed two per cent of such
278 insurer’s premiums in this state on the policies covered by the
279 account. In the event an assessment against a member in-
280 surer is so abated, or deferred in whole or in part, because of
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281 said limitations, the amount by which such assessment is
282 abated or deferred, shall be assessed against the other member
283 insurers in a manner consistent with the basis for assessments
284 set forth in this section. If the maximum assessment, together
285 with the other assets of the Association in either account, does
286 not provide in any one year in either account an amount suf-
-287 ficient to carry out the responsibilities of the Association, the
288 necessary additional funds shall be assessed as soon thereafter
289 as permitted by this chapter.
290 The board may, by an equitable method as established in
291 the plan of operation, refund to member insurers, in propor-
-292 tion to the contribution of each insurer to that account, the
293 amount by which the assets of the account exceed the amount
294 the board finds is necessary to carry out during the coming
295 year the obligations of the Association with regard to that
296 amount, including assets accruing from net realized gains and
297 income from investments. A reasonable amount may be re-
-298 tained in any acount to provide funds for the continuing ex-
-299 penses of the Association and for future losses if refunds are
300 impractical.
301 It shall be proper for any member insurer, in determining
302 its premium rates and policyowner dividends as to any kind
303 of insurance within the scope of this chapter, to consider the
304 amount reasonably necessary to meet its assessment obliga-
-305 tions under this chapter.
306 The Association shall issue to each insurer paying an as-
-307 sessment under this chapter, other than a Class A assessment,
308 a certificate of contribution, in a form prescribed by the corn-
-309 missioner, for the amount so paid. All outstanding certificates
310 shall be of equal dignity and priority without reference to
311 amounts or dates of issue. A certificate of contribution may
312 be shown by the insurer in its financial statement as an asset
313 in such form and for such amount, if any, and period of time
314 as the commissioner may approve.
315 Section 7. The Association shall submit to the commissioner
316 a plan of operation and any amendments thereto necessary or
317 suitable to assure the fair, reasonable, and equitable admin-
-318 istration of the Association. The plan of operation and any
319 amendments thereto shall become effective upon approval in
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320 writing by the commissioner. If the Association fails to sub-
-321 mit a suitable plan of operation within one hundred and eighty
322 days following its formation, or if at any time thereafter the
323 Association fails to submit suitable amendments to the plan,
324 the commissioner shall, after notice and hearing, adopt and
325 promulgate such reasonable rules as are necessary or advisable
326 to effectuate the provisions of this chapter. Such rules shall
327 continue in force until modified by the commissioner or super-
328 seded by a plan submitted by the Association and approved by
329 the commissioner. All member insurers shall comply with the
330 plan of operation.
331 The plan of operation, in addition to requirements enumer-
332 ated elsewhere in this chapter, shall (a) establish procedures
333 for handling the assets of the Association; (b) establish the
334 amount and method of reimbursing members of the board of
335 directors under section four; (c) establish regular places and
336 times for meetings of the board of directors; (d) establish pro-
337 cedures for records to be kept of all financial transactions of
338 the Association, its agents, and the board of directors; (e) es-
339 tablish the procedures whereby selections for the board of di-
340 rectors will be made and submitted to the commissioner; (/)

341 establish any additional procedures for assessments under sec-
342 tion six; and ig) establish additional provisions necessary or
343 proper for the execution of the powers and duties of the As-
344 sociation.
345 The plan of operation may provide that any or all powers
346 and duties of the Association, except its borrowing and assess-
347 ment powers, are delegated to a corporation, association, or
348 other organization which performs or will perform functions
349 similar to those of this Association, or its equivalent, in two or
350 more states. Such a corporation, association, or organization
351 shall be reimbursed for any payments made on behalf of the
352 Association and shall be paid for its performance of any func^J
353 tion of the Association. A delegation under this subsection
354 shall take effect only with the approval of both the board of
355 directors and the commissioner, and may be made only to a
356 corporation, association, or organization which extends pro-
357 tection substantially as favorable and effective as that pro-
358 vided by this chapter.
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Section 8. In addition to the duties and powers enumerated
elsewhere in this chapter, the commissioner shall have the
following duties and powers:

359
360
361

(a) Upon request of the board of directors, he shall provide
the Association with a statement of the premiums in the ap-
propriate states for each member insurer.

362
363
364

(b) When an impairment is declared and the amount of
the impairment is determined, he shall serve a demand upon
the impaired insurer to make good the impairment within a
reasonable time. Notice to the impaired insurer shall con-
stitute notice to its shareholders, if any. The failure of the
insurer to promptly comply with such demand shall not ex-
cuse the Association from the performance of its powers and
duties under this act.

365
366
367
368
369
370
371
372

(c) In any liquidation or rehabilitation proceeding involving
a domestic insurer, he shall be appointed as the liquidator or
rehabilitator. If a foreign or alien member insurer is subject
to a liquidation proceeding in its domiciliary jurisdiction or
state of entry, the commissioner shall be appointed conserva-
tor.

373
374
375
376
377
378
379 The commissioner may suspend or revoke after notice and

hearing, the certificate of authority to transact insurance in
this state of any member insurer which fails to pay as as-
sessment when due or fails to comply with the plan of opera-
tion. As an alternative the commissioner may levy a for-
feiture on any member which fails to pay an assessment when
due. Such forfeiture shall not exceed five per cent of the un-
paid assessment per month, but no forfeiture shall be less than
one hundred dollars per month.

380
381
382
383
384
385
386
387
388 Any action of the board of directors or the Association may

be appealed to the commissioner by any member insurer if
such appeal is taken within thirty days of the action being
appealed. Any final action or order of the commissioner shall
be subject to judicial review in a court of competent juris-
diction.

389
390

*391
392
393
394 The liquidator, rehabilitator, or conservator of any impaired

insurer may notify all interested persons of the effect of this
chapter.

395
396

Section 9. To aid in the detection and prevention of insurer397
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398 insolvencies or impairments:
399 (1) The board of directors shall, upon majority vote, notify
400 thecommissioner of any information indicating that any mem-
-401 her insurer may be an impaired insurer or insolvent insurer.
402 The board of directors may also, upon majority vote, request
403 that the commissioner order any examination of any member
404 insurer which the board in good faith believes to be an im-
-405 paired or insolvent insurer. The commissioner may conduct
406 such examination. The examination may be conducted as a^
407 National Association of Insurance Commissioners examina-
-408 tion or may be conducted by such persons as the commis-
-409 sioner designates. The cost of such examination shall be paid
410 by the Association and the examination report shall be treated
411 as are other examination reports. In no event shall such ex-
-412 amination report be released to the board of directors of the
413 Association prior to its release to the public, but this shall not
414 excuse the commissioner from his obligation to comply with
415 subsection (2). The commissioner shall notify the board of
416 directors when the examination is completed. The request for
417 an examination shall be kept on file by the commissioner but
418 it shall not be open to public inspection prior to the release of
419 the examination report to the public and shall be released at
420 that time only if the examination discloses that the examined
421 insurer is an impaired insurer or insolvent insurer.
422 (2) The commissioner shall report to the board of directors
423 when he has reasonable cause to believe that any member in-
-424 surer examined at the request of the board of directors may
425 be an impaired insurer or insolvent insurer.
426 (3) The board of directors may, upon majority vote, make
427 reports and recommendations to the commissioner upon any
428 matter germane to the solvency, liquidation, rehabilitation or
429 conservation of any member insurer. Such reports and recom-
-430 mendations shall not be considered public documents. 0
431 (4) The board of directors may, upon majority vote, make
432 recommendations to the commissioner for the detection and
433 prevention of insurer impairments or insolvencies.
434 (5) The board of directors shall, at the conclusion of any
435 insurer impairment or insolvency in which the Association
436 carried out its duties or exercised any of its powers under this



SENATE —No. 1617.1976.] 13

chapter, prepare a report on the history and causes of such
impairment or insolvency, based on the information avail-
able to the Association, and submit such report to the commis-
sioner.

437
438
439
440

Section 10. A member insurer may offset against its excise
payable to the commonwealth an assessment for which it has
been issued a certificate of contribution under section six to
to extent of twenty per cent of the amount of such assess-
ment for each of the five calendar years following the year in
which such assessment was paid. In the event that a member
insurer should cease doing business, all uncredited assessment
may be credited againt its said excise payable for the year it
ceases doing business.

441
442
443
444

#145
446
447
448
449

Any sums acquired by refund from the Association pursuant
to section six, which have theretofore been written off by
contributing insurers and offset against its excise payable, as
provided in this section, and are not then needed for the pur-
poses of this chapter, shall be paid by the Association to the
commissioner who shall deposit same with the state treasurer
to credit to the general fund.

450
451
452
453
454
455
456

Section 11. (1) Nothing in this chapter shall be construed
to reduce the liability for unpaid assessments of the insureds
on an impaired or insolvent insurer operating under a plan
with assessment liability.

457
458
459
460

(2) Records shall be kept of all negotiations and meetings in
which the Association or its representatives are involved to dis-
cuss the activities of the Association in carrying out its pow-
ers and duties under section five. Records of such negotia-
tions or meetings shall be made public only upon termination
of a liquidation, rehabilitation, or conservation proceeding in-
volving the impaired or insolvent insurer, upon the termination
of the impairment or insolvency of the insurer, or upon the
order of a court of competent jurisdiction. Nothing in this
section shah limit the duty of the Association to render a re-
port of its activities under section twelve.

461
462
463
464
465
466
467
468
*39
470
471

(3) For the purpose of carrying out its obligations under
this chapter, the Association shall be deemed to be a creditor
of the impaired insolvent insurer to the extent of assets at-
tributable to covered policies reduced by any amounts to which

472
473
474
475
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476 the Association is entitled as subrogee pursuant to the pro-
477 visions of subsection eight of section five. All assets of the
478 impaired or insolvent insurer attributable to covered policies
479 shall be used to continue all covered policies and pay all con-
480 tractual obligations of the impaired or insolvent insurer as
481 required by this chapter. Assets attributable to covered pol-
482 icies, as used in this subsection, is that proportion of the as-
483 sets which the reserves that should have been established for
484 such policies bear to the reserve that should have been estab-
485 lished for all policies of insurance written by the impaired
486 or insolvent insurer.
487 (4) Prior to the termination of any liquidation, rehabilita-
488 tion, or conservation proceeding, the court may take into con-
489 sideration the contributions of the respective parties, includ-
490 ing the Association, the shareholders and policyowners of the
491 insolvent insurer, and any other party with a bona fide inter-
492 est, in making an equitable distribution of the ownership rights
493 of such insolvent insurer. In such a determination, considera-
494 tion shall be given to the welfare of the policyholders of the
495 continuing or successor insurer.
496 No distribution to stockholders, if any, of an impaired or
497 insolvent insurer shall be made until and unless the total
498 amount of valid claims of the Association for funds expended
499 in carrying out its powers and duties under section five, with
500 respect to such insurer have been fully recovered by the As-
501 sociation.
502 (5) (a) If an order for liquidation or rehabilitation of an
503 insurer domiciled in this state has been entered, the receiver
504 appointed under such order shall have a right to recover on
505 behalf of the insurer, from any affiliate that controlled it, the
506 amount of distributions, other than stock dividends paid by
507 the insurer on its capital stock, made at any time during the
508 five years preceding the petition for liquidation or rehabilita-
509 tion subject to the limitations of paragraphs (b) to (d), in-
510 elusive.
511 (5) No such dividend shall be recoverable if the insurer
512 shows that when paid the distribution was lawful and reason-
-513 able, and that the insurer did not know and could not reason-
-514 ably have known that the distribution might adversely affect
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the ability of the insurer to fulfill its contractual obligations.515
(c) Any person who was an affiliate that controlled the in-

surer at the time the distributions were paid shall be liable up
to the amount of distribution he received. Any person who was
an affiliate that controlled the insurer at the time the dis-
tributions were declared, shall be liable up to the amount of
distributions he would have received if they had been paid
immediately. If two persons are liable with respect to the
same distributions, they shall be jointly and severally liable.

516
517
518
519
520
521
522

�523
(d) The maximum amount recoverable under this subsec-

tion shall be the amount needed in excess of all other available
assets of the insolvent insurer to pay the contractual obliga-
tions of the insolvent insurer.

524
525
526
527

(e) If any person liable under paragraph (c) is insolvent,
all its affiliates that controlled it at the time the dividend was
paid, shall be jointly and severally liable for any resulting de-
ficiency in the amount recovered from the insolvent affiliate.

528
529
530
531
532 Section 12. The Association shall be subject to examination

and regulation by the commissioner. The board of directors
shall submit to the commissioner, not later than May first of
each year, a financial report for the preceding calendar year
in a form approved by the commissioner and report of its ac-
tivities during the preceding calendar year.

533
534
535
536
537
538 Section 13. The Association shall be exempt from payment

of all fees and all taxes levied by this state or any of its sub-
divisions, except taxes levied on real property.

539
540
541 Secticm Ilf. There shall be no liability on the part of and no

cause of action of any nature shall arise against any member
insurer or its agents or employees, the Association or its
agents, or employees, members of the board of directors, or the
commissioner or his representatives, for any action taken by
them in the performance of their powers and duties under this
chapter.

542
543
544
545
546

�47
548 Section 15. All proceedings in which the insolvent insurer

is a party in any court in this state shall be stayed sixty days
from the date an order of liquidation, rehabilitation, or con-
servation is final to permit proper legal action by the Associa-
tion on any matters germane to its powers or duties. As to
judgment under any decision, order, verdict, or finding based

549
550
551
552
553
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554 on default, the Association may apply to have such judgment
555 set aside by the same court that made such judgment and
556 shall be permitted to defend against such suit on the merits.
557 Section 16. (1) No insurer or agent shall make, publish, dis-
558 seminate, circulate, or place before the public, or cause di-
559 rectly or indirectly, to be made, published, disseminated, cir-
560 culated or place before the public, in any newspaper, magazine
561 or other publication, or in the form of a notice, circular,
562 pamphlet, letter or poster, or over any radio station or tel-
563 evision station, or in any other way, any advertisement, an-
564 nouncement or statement which uses the existence of the As-
565 sociation for the purpose of sales, solicitation, or inducement
566 to purchase any form of insurance covered by this chapter,
567 provided, however, that this section shall not apply to the As-
568 sociation or any other entity which does not sell or solicit in-
569 surance or to public service institutional advertisements by
570 individual insurers.
571 (2) Any agent or insurer who violates the above prohibition
572 may, after notice and hearing and upon order of the commis-
573 sioner be subject, at the discretion of the commissioner, to a
574 monetary penalty of not more than one thousand dollars for
575 each and every act or violation, but not to exceed an aggregate
576 penalty of ten thousand dollar's; or suspension or revocation
577 of such person’s license.


