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SENATE No. 1640

Senate, Sept. 23,1976.

The committee on Ways and Means, to whom was committed the
Senate Bill making changes in the laws relating to public works
construction to establish a revenue recognition system which en-
courages speedy contract completion and to permit the use of bid
bonds (Senate, No. 1469), reports recommending that the same
ought to pass, with an amendment substituting a new draft with
the same title (Senate, No. 1640).

For the Committee,

JAMES A. KELLY, JR.

(Eommmturcalilj of liaasadjoHPtto
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In the Year One Thousand Nine Hundred and Seventy-Six.

An Act making changes in the laws relating to public

WORKS CONSTRUCTION TO ESTABLISH A REVENUE RECOGNITION
SYSTEM WHICH ENCOURAGES SPEEDY CONTRACT COMPLETION AND

TO PERMIT THE USE OF BIDS BONDS.

1 Section 1. Section 39 Mof chapter 30, as most recently
2 amended by chapter 535 of the acts of 1967, is hereby amend-
-3 ed by adding the following two sentences after the first sen-
-4 tence: Every bid for such contract shall be accompanied
5 by a bid deposit in the form of a bid bond, or cash, or a cer-
-6 titled check on, or a treasurer’s of cashier’s check issued by,
7 a responsible bank or trust company, payable to the awarding
8 authority. Such bid deposit shall be in an amount not less
9 than five percent of the value of the proposed work, as esti-

-10 mated by the awarding authority, but in no event less than one
11 hundred dollars.

1 Section 2. Section 39 Gof chapter 30, as most recently
2 amended by chapter 774 of the acts of 1972, is hereby further
3 amended by striking section 39 G and by inserting in its
4 place the following new section:
5 Upon substantial completion of the work required by a con-
-6 tract with the commonwealth, or any agency or political
7 subdivision thereof, for the construction, reconstruction, al-
-8 teration, remodeling, repair of improvement of public ways,
9 including bridges and other highway structures, sewers and,

10 water mains, airports and other public works, the contractor
11 shall present in writing the awarding authority its certifica-
-12 tion that the work has been substantially completed. Within
13 twenty-one (21) days thereafter, the awarding authority shall
14 present to the contractor either a written declaration that
15 the work has been substantially completed or an itemized list
16 of incomplete or unsatisfactory work items required by the

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:
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17 contract sufficient to demonstrate that the work has not been
18 substantially completed. The awarding authority may include
19 with such list a notice setting forth a reasonable time, which
20 shall not in any event be prior to the contract completion
21 date, with which the contractor must achieve substantial com-
-22 pletion of the work. In the event that the awarding authority
23 fails to respond, by presentation of a written declaration or
24 itemized list as aforesaid, to the contractor’s certification
25 within the twenty-one (21) day period, the contractor’s cer-
-26 tification shall take effect as the awarding authority’s declara-
-27 tion that the work has been substantially completed.
28 Within sixty-five (65) days after the effective date of a
29 declaration of a substantial completion, the awarding author-
-30 ity shall prepare and forthwith send to the contractor for
31 acceptance a substantial completion estimate for the quantity
32 and price of the work done and all but one percent retainage
33 on that work, including the quantity, price and all but one
34 percent retainage for the undisputed part of each work item
35 and extra work item in dispute but excluding the disputed
36 part thereof, less the estimated cost of completing all incom-
-37 plete and unsatisfactory work items and less the total periodic
38 payments made to date for the work. The awarding authority
39 also shall deduct from the substantial completion estimate an
40 amount equal to the sum of all demands for direct payment
41 filed by subcontractors and not yet paid to subcontractors or
42 deposited in joint accounts pursuant to section 39 F of this
43 chapter, but no contract subject to section 39 F shall con-
-44 tain any other provision authorizing the awarding authority
45 to deduct any amount by virtue of claims asserted against
46 the contract by subcontractors, material suppliers of others.
47 If the awarding authority fails to prepare and send to the
48 contractor any substantial completion estimate required by
49 this section on or before the date herein above set forth, the
50 awarding authority shall pay to the contractor interest on the
51 amount which would have been due to the contractor pur-
-52 suant to such substantial completion estimate at the rate of
53 three (3) percentage points above the rediscount rate then
54 charged by the Federal Reserve Bank of Boston from such
55 date to the date on which the awarding authority sends that
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56 substantial completion estimate to the contractor for ac-
-57 ceptance or to the date of payment therefor, whichever oc-
-58 curs first. The awarding authority shall include the amount
59 of such interest in the substantial completion estimate.
60 Within fifteen (15) days after the effective date of the
61 declaration of substantial completion, the awarding authority
62 shall send to the contractor by certified mail, return receipt
63 requested, a complete list of all incomplete or unsatisfactory
64 work items, and, unless delayed by causes beyond its control,
65 the contractor shall complete all such work items within forty-
-66 five (45) days after the receipt of such list on or before the
67 then contract completion date, whichever is later. If the con-
-68 tractor fails to complete such work within such time, the
69 awarding authority may, seven (7) days written notice to the
70 contractor by certified mail, return receipt requested, ter-
-71 minate the contract and complete the incomplete or unsatis-
-72 factory work items and charge the cost of same to the con-
-73 tractor.
74 Within thirty (30) days after notice from the contractor
75 that completion of all the work required by the contract has
76 been received by the awarding authority, the awarding au-
-77 thority shall prepare and forthwith send to the contractor for
78 acceptance a final estimate for the quantity and price of the
79 work done and all retainage on that work less all payments
80 made to date, unless the awarding authority’s inspection shows
81 that work items required by the contract remain incomplete
82 or unsatisfactory, or that documentation required by the con-
-83 tract has not been completed. If the awarding authority fails
84 to prepare and send to the contractor the final estimate with-
-85 in thirty (30) days after receipt of notice of completion, the
86 awarding authority shall pay to the contractor interest on the
87 amount which would have been due to the contractor pur-
-88 suant to such final estimate at the rate hereinabove provided
89 from the thirtieth day after such completion until the date on
90 which the awarding authority sends the final estimate to the
91 contractor for acceptance or the date of payment therefor,
92 whichever occurs first, provided that the awarding author-
-93 ity’s inspection shows that no work items required by the con-
-94 tract remain incomplete or unsatisfactory. Interest shall not
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be paid hereunder on amounts for which interest is required to
be paid in connection with the substantial completion estimate
as hereinabove provided. The awarding authority shall include
the amount of the interest required to be paid hereunder in
the final estimate.

95
96
97
98
99

The awarding authority shall pay the amount due pursuant
to any periodic, substantial completion or final estimate with-
in thirty-five (35) days after receipt of written acceptance for
such estimate from the contractor and shall pay interest on
the amount due pursuant to such estimate at the rate here-
inabove provided from that thirty-fifth (35) day to the date
of payment.

100
101
102
103
104
105
106

No periodic substantial completion or final estimate or ac-
ceptance or payment thereof shall bar a contractor from re-
serving all rights to dispute the quantity and amount of, or
the failure of the awarding authority to approve a quantity
and amount for, all or part of any work item or extra work
item.

107
108
109
110
11l
112

Substantial completion, for the purposes of this section,
shall mean either that (a) the work required by the contract
has been completed except for work having a contract price
of less than one percent of the then adjusted total contract
price, or (b) substantially all of the work has been completed
and opened to public use except for minor incomplete or un-
satisfactory work items that do not materially impair the
usefulness of the work required by the contract.

113
114
115
116
117
118
119
120

Section 3. The provisions of this act shall not be applicable
to contracts executed prior to January 1, 1976.
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