
HOUSE 4932

By Mr. Manning of Waltham, petition of Donald J. Manning and
another for legislation to establish a claims and indemnity procedure
for all public employees. Public Service.

In the Year One Thousand Nine Hundred and Seventy-Eight

An Act establishing a claims and indemnity procedure for the
COMMONWEALTH, ITS MUNICIPALITIES AND COUNTIES AND THE
OFFICERS AND EMPLOYEES THEREOF.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 258 A the following chapter;

4 Section I. “Employee” includes public employee and any
5 agent, servant, employee or public officer of the public entity,
6 whether or not compensated, but does not include an independent
7 contractor.
8 “Enactment” means a constitutional provision, statute, charter,
9 ordinance or regulation.

10 “Injury” means death and personal injury that a person may
11 suffer of such a nature that it would be actionable if inflicted by a
12 private person.
13 “Law” includes not only enactments but also the decisional law
14 applicable within the commonwealth as declared from time to time
15 by the courts of the commonwealth and of the United States.
16 “Public entity” includes the commonwealth, a county, city,
17 town, public authority, public agency, committee, council, board,
18 bureau, institution or executive office of any level of government.
19 “Regulation” means a rule, order, regulation or standard,
20 having the force of law, adopted by a public entity or an agency of
21 the United States pursuant to authority vested by constitution,
22 statute, charter or ordinance to implement, interpret or make
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23 specific the law enforced or administered by the employee or
24 agency.
25 “Statute” means any act adopted by the General Court or by the
26 Congress of the United States.
27 Section 2. Nothing in this chapter shall affect the liability
28 based on contract or the right to obtain relief other than money
29 damages against a public entity or public employee.
30 Nothing in this chapter shall be construed to affect or repeal
31 either explicitly or by implication, any provision of the Workmens’
32 Compensation Act.
33 Except as otherwise provided by statute and notwithstanding
34 any prior law:
35 A public entity shall not be liable for an injury, whether such
36 injury arises out of a negligent act or omission of the public entity
37 or a public employee or any other person.
38 The liability of a public entity established by this chapter shall be
39 subject to any immunity of the public entity provided by statute,
40 and shall be subject to any defenses that would be available to the
41 public entity, if it were a private person.
42 A public entity shall be liable for injury proximately caused by a
43 negligent act or omission of the employee of the public entity
44 acting within the scope of his employment if the act or omission,
45 apart from this chapter, would have given rise to a cause of action
46 against that employee or his personal representative were he a
47 private person.
48 Except as otherwise provided by statute and notwithstanding
49 prior law, a public entity shall not be liable for an injury resulting
50 from an act or omission of a public employee where the employee
51 would not be liable or would be immune from liability.
52 Except as hereinafter provided in section six no governmental
53 entity shall be liable for damage toreal or personal property ofany
54 person or entity caused by the negligent act or omission ofa public
55 employee.
56 Notwithstanding any other law a public entity shall not be liable
57 for interest prior to judgment or for punitive or exemplary
58 damages, or for any amount in excess of one hundred thousand
59 dollars.
60 Except as otherwise provided by statute, a public employee shall
61 be liable for injury caused by his negligent act or omission to the
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62 same extent as a private person.
63 The liability of public employee established by this section shall
64 be subject to any defenses that would be available to the public
65 employee if he were a private person.
66 Section 3. Except as otherwise provided by statute a public
67 employee shall not be liable for an injury resulting from his
68 negligent act or omission where the act or omission was the result
69 of the exercise of the discretion vested in him by law whether or not
70 such discretion is abused.
71 A public employee shall not be liable for any claim based upon
72 his act or omission, when exercising due care, in the execution or
73 enforcement ofany law. Nothing in this section exonerates a public
74 employee from liability for false arrest or false imprisonment.
75 Except as otherwise provided by statute a public employee shall
76 not be liable for an injury caused by the act or omission ofanother
77 person. Nothing in this section exonerates a public employee from
78 liability for injury caused by his own negligent conduct.
79 A public employee shall not be liable for an injury arising out of
80 his entry upon any property where such entry is expressly or
g] implicitly authorized by law. Nothing in this section exonerates a
g 2 public employee for an injury proximately caused by his own
83 negligent act or omission.
84 A public employee acting in the scope of his employment shall
85 not be liable for an injury caused by his misrepresentation unless he
86 is guilty of actual fraud, malice or corruption. As used in this
87 section, injury includes injury to the property or estate of a person.
88 A public entity and a public employee are not liable for injury
89 caused by his instituting or prosecuting any judicial or ad-
-90 ministrative proceeding within the scope of his employment even if
91 he acted without probable cause.
92 Section 4. A public entity and a public employee are not liable
93 for an injury caused by the adopting or failure to adopt an
94 enactment or failure to enforce any law.
95 A public entity and a public employee are not liable for an injury
96 caused by the issuance, denial, suspension or revocation or by the
97 failure or refusal to issue, suspend or revoke any permit, license.
98 certificate, approval, order, or similar authorization where the
99 public entity or an employee of the public entity is authorized by

100 enactment to determine whether or not such authorization should
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101 be issued, denied, suspended or revoked.
102 A public entity and a public employee are not liable for injury
103 caused by failure to make an inspection, or by reason of making a
104 negligent inspection of any property, other than its own property,
105 for purposes of determining whether the property complies with or
106 violates any enactment or contains or constitutes a hazard to
107 health or safety.
108 A public entity or a public employee shall not be liable for any
109 damage or injury to any person resulting from the publication of
110 any reports, records, or photographs of or concerning any person
111 convicted of violation of any law.
112 A public entity shall not be liable for an injury caused by
113 misrepresentation by an employee of the public entity, whether or
1 14 not such misrepresentation be negligent or intentional.
115 A public entity shall not be liable for any claim arising out ofan
116 intentional tort, including assault and battery false imprisonment,
117 false arrest, intentional mental distress, malicious prosecution,
118 malicious abuse of process, libel, slander, misrepresentation,
119 deceit, invasion of privacy, interference with advantageous
120 relations or interference with contractual relations.
121 A public entity shall not be liable for any claim arising from or in
122 respect to the assessment or collection of any tax, or lawful
123 detention of goods or merchandise by a law enforcement officer.
124 Section 5. “Dangerous condition” means a condition of
125 property that creates a substantial risk or injury when such
126 property or adjacent property is used by the claimant with due care
127 in a manner in which it is reasonably foreseeable that it will be
128 used.
129 “Protect against” includes repairing, remedying, correcting,
130 providing safeguards against, or warning of a dangerous condi-
-131 tion.
132 “Property of a public entity” and “public property” mean real or
133 personal property owned by the public entity in fee simple absolute
134 but do not include encroachments, easements, and other property
135 that are located on the property of the public entity but are not
136 owned by the public entity.
137 A condition is not a dangerous condition within the meaning of
138 this section if the trial or appellate court, viewing the evidence most
139 favorably to the plaintiff determines as a matter of law that therisk
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140 created by the condition was of such a minor, trivial or

141 insignificant nature in view of the surrounding circumstances that
142 no reasonable person would conclude that the condition created a
143 substantial risk of injury when such property or adjacent property
144 was used by the claimant with due care in a way in which it was
145 reasonably foreseeable that it would be used.
146 A condition is not a dangerous condition within the meaning of
147 this chapter merely because of the failure to provide regulatory
148 traffic control signals, stop signs, yield right of way signs, speed
149 restrictions or other distinctive roadway warning or marking signs.
150 This section shall not apply where a signal, sign or other marking
151 device is necessary to warn of a hidden or latent danger which
152 dangerous condition would not be reasonably apparent to, and
153 would not have been anticipated by a person excerising due care,
154 This provision shall only apply where a number of previous
155 accidents have been caused by the hidden or latent dangerous
156 condition giving the governmental entity actual or constructive
157 notice of such conditions.
158 Except where the'doctrine of res ipsa loquitur is applicable, the
159 happening of an accident which results in injury is not, in and of
160 itself, evidence that the public property was in a dangerous
161 condition.
162 The fact that action was taken after an injury occured to protect
163 against a condition of public property is not evidence that the
164 public property was in a dangerous condition at the time of the
165 injury.
166 Neither a public entity nor a public employee shall be liable for
167 an injury caused by the effect on the use of streets and highways of
168 weather conditions as such. Nothing in this section exonerates a
169 public entity or public employee for injury proximately caused by
170 such effect if it would not be anticipated by a person exercising due
171 care. For purposes of this section weather conditions include the
172 effect of fog, wind, rain, snow, ice flood but does not include
173 physicial damage to or deterioration of streets and highways
174 resulting from weather conditions.
175 Neither a public entity nor a public employee is liable under this
176 chapter for an injury caused by the plan or design of a construction
177 of or improvement or modification to public property or public
178 works where such plan or design has been approved in advance by
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179 the legislative body of the public entity or by some other public
180 body or employee authorized by law to exercise discretionary
181 authority to give such approval or where such plan or design is
182 prepared in conformity with standards previously approved.
1 83 A public entity, public employee or grantor of a public easement
184 to a public entity for any purpose, shall not be liable for an injury
185 caused by a condition of
186 Any unpaved road or trail which is used for or provides access to
187 fishing, hunting, camping, hiking, riding, including animal and all
188 types of vehicular riding, water sport, recreational or scenic areas
189 and which is not a state or county highway or city or town way.
190 Neither a public entity nor a public employee shall be liable for
191 an injury caused by a natural condition of any public property,
192 including but not limited to any natural condition or any lake,
193 stream, bay, river or beach.
194 Except as provided by statute a public entity shall be liable for
195 injury caused by a dangerous condition of its property if the
196 plaintiff establishes that theproperty was in a dangerous condition
197 at the time of the injury, that the injury was proximately caused by
198 the dangerous condition, that the dangerous condition created a
199 reasonably foreseeable risk of the kind of injury which occurred
200 and that:
201 a negligent act of an employee of the public entity acting within
202 the scope of his employment created the dangerous condition; or
203 the public entity had actual or constructive notice of the
204 dangerous condition a sufficient time prior to the injury to have
205 taken measures to protect against the dangerous condition.
206 An employee of a public entity shall be liable for injury caused
207 by a dangerous condition of public property if the plaintiff
208 establishes that the property of the public entity was in a dangerous
209 condition at the time of the injury, that the injury was proximately
210 caused by the dangerous condition, the then dangerous condition
211 created a reasonably foreseeable risk of the kind of injury which
212 occurred, and that either;
213 the dangerous condition was directly attributable wholly or in
214 substantial part to a negligent act of the employee or his servants
215 under his actual supervision and the employee had the authority
216 and the funds and other means available to take alternative action
217 which would not have created the dangerous condition; or
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218 the employee had the authority and it was his responsibility to
219 take adequate measures to protect against the dangerous condition
220 at the expense of the public entity and the funds and the other
221 means for doing so were immediately available to him, and he had
222 actual or constructive notice of the dangerous condition a
223 sufficient time prior to the injury to have taken measures to protect
224 against the dangerous condition.
225 Neither a public entity nor a public employee shall be liable for
226 failure to establish a fire department or otherwise provide fire
227 protection service.
228 Neither a public entity nor a public employee shall be liable for
229 any injury resulting from the failure to provide or maintain
230 sufficient personnel, equipment, water supplies and other fire
231 protection facilities.
232 Neither a public entity nor a public employee acting in the scope
233 of his employment shall be liable for an injury resulting from the
234 condition of fire protection or fire-fighting equipment used in
235 fighting any fire.
236 Neither a public entity nor a public employee shall be liable for
237 the failure to provide or inadequacy in the providing of police
238 protection.
239 The term “prisoner” includes inmates in custody in any penal
240 facility or those persons in custody in any detention facility of the
241 public entity.
242 A public entity shall not be liable for
243 (1) an injury proximately caused by any prisoner
244 (2) an injury to any prisoner
245 Neither a public entity nor a public employee shall be liable for
246 injury proximately caused by the failure of the employee to furnish
247 or obtain medical care for a prisoner in his custody; but a public
248 employee is liable if the employee knows or has reason to know
249 that the prisoner is seriously ill and in need of immediate medical
250 care and the employee fails to take reasonable action to summon
251 such medical care.
252 Neither a public entity nor a public employee shall be liable for
253 any injury caused by:
254 (1) an escaping or escaped prisoner
255 (2) an escaping or escaped arrested person, or
256 (3) a person resisting arrest.
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257 Neither the public entity nor a public employee shall be liable for
258 injury caused by the failure to make an arrest or by the failure to
259 retain an arrested person in custody.
260 Section 6. (a) As used herein the “Board” shall mean the
261 “Public Entity Tort Claims Act Review Board.
262 (b) The Board shall be comprised of three members, one of
263 whom shall be a district or Superior Court Justice, another shall be
264 a present or former public officer or official of either state or
265 municipal government and another shall be an experienced,
266 practicing trial attorney.
267 (c) The Board shall sit in such places and at such times as it
268 deems necessary to render thoroughly considered decisions with
269 reasonable expedience.
270 When a person has sustained damage to his real or personal
271 property due solely to the negligence of a public entity or the
272 negligent act or omission of an employee of the public entity,
273 acting within the scope of his employment with the public entity,
274 the person may recover money damages only through the
275 procedure herein, and subject to this chapter.
276 A person may submit a claim to the board by first complying
277 with all notice and other provisions of this chapter. A claim
278 submitted to the board under this section is subject to and
279 governed by all provisions of this chapter and any other statute. No
280 insurance company may submit such a claim, whether by
281 subrogation or otherwise, for damage to property other than its
282 own real or personal property actually controlled, possessed and
283 owned by it in fee simple absolute at the time that the injury
284 allegedly occured.
285 The person submitting such claim shall first prove to the board
286 that:
287 (a) the person does not have a contract of insurance which
288 might apply to compensate or indemnify such person for the
289 damage claimed, or
290 (b) that the person does not have sufficient insurance coverage
291 to compensate him for the total value of the property damaged,
292 and
293 (c) that a reasonably prudent man in the claimant’s position
294 and financial condition would have determined that he did not
295 have adequate financial means to procure such sufficient in-
-296 surance.
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297 Subject to the preceding sections and any other statute, the
298 board may hear testimony and take evidence as would a court of
299 law, and if the board finds that the claimant has proven all
300 elements of this section by a preponderance of all credible
301 evidence, the board may recommend a settlement or compromise
302 of the claim for property damage or may make an award to the
303 claimant or may find for the public entity. However, no such
304 settlement compromise or award shall exceed twenty thousand
305 dollars.
306 A party to the claim may appeal an adverse decision ofthe board
307 to the Appeals Court.
308 Any person who fails to disclose information relevant to this
309 section, or who commits fraud in the proof of his claim shall be
310 liable for a fine of up to ten thousand dollars and imprisonment for
311 two years or both. An attorney for a person filing such claim who
312 has knowledge that his client, or someone acting on his client’s
313 behalf, has failed to disclose such relevant information and who
314 fails to so inform the board shall be liable for a fine of up to five
315 thousand dollars or imprisonment for one year or both.
316 Section 7. The first requirement for recognition of a claim
317 against a public entity is that the claimant or his representative
318 shall file written notice of his injury, stating its cause and the date
319 and place of such injury.
320 The notice under this section shall be given;
321 (a) for claims against the Commonwealth, to the Governor
322 (b) for claims against a municipality, to the mayor, the city or
323 town treasurer or the city or town clerk ;

324 (c) for claims against a county, to the county commissioners.
325 For any claim to be maintained and cognizable against a public
326 entity, notice under the preceding sections must be given within
327 one year of the date of injury.
328 Notwithstanding the foregoing provisions of this section if the
329 alleged injured was caused by a defect or want ofrepair in a public
330 or town way or state or county highway, claimant must give notice
331 under this section within forty-five days of the date of injury.
332 Section 8. The secretary of each executive office established
333 by Section two of Chapter six A or his designee or the adjutant
334 general of the military forces of the commonwealth, in accordance
335 with regulations prescribed by the attorney general, may consider,
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336 ascertain, adjust, compromise and settle any claim for money
337 damages against the commonwealth for injury caused by the
338 negligent or wrongful act or omission ofany employee of any state
339 agency, or any officer or soldier of the military forces of the
340 Commonwealth, while acting within the scope of his office or
341 employment, if a private person would be liable to the claimant in
342 accordance with the laws of the commonwealth; provided that any
343 award, compromise or settlement in excess of two thousand
344 dollars but less than five thousand dollars shall be effected only
345 with the prior written approval of the attorney general or his
346 designee.
347 The attorney general may settle or compromise any claim
348 against the commonwealth, however no such settlement shall
349 exceed twenty thousand dollars and any such settlement in excess
350 of ten thousand but less then twenty thousand shall be first
351 approved by a justice of the superior court or his designee.
352 The acceptance by the claimant of any such award, compromise
353 or settlement shall be final and conclusive on the claimant and shall
354 constitute a complete release of any claim against the Corn-
-355 monwealth and against the officer or employee of the com-
-356 monwealth whose negligent act or omission gave rise to the claim.
357 The city solicitor or the town counsel on behalf of a municipality
358 and its agencies and the district attorney on behalf of the county
359 may compromise or settle any claim against such entity in
360 accordance with the provisions of this section and this section shall
361 also apply on behalf of municipalities and counties.
362 A judgment against a public entity in an action under this
363 chapter shall constitute a complete bar to any action by the
364 claimant, by reason of the same subject matter, against the
365 employee of the public entity whose negligent act or omission gave
366 rise to the claim.
367 If an employee or former employee of a public entity requests the
368 public entity to defend him against any claim or action against him
369 for an injury arising out of a negligent act or omission occurring
370 within the scope of his employment, as an employee of a public
371 entity, and such request is made in writing, along with a copy ofthe
372 summons and complaint, to the public entity or its attorney not
373 more thanfifteen days after the employee’s receipt of the summons
374 and complaint against him, or within such longer time as the public
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375 entity shall allow, the public entity shall conduct his defense.
376 If the public entity conducts the defense of an employee or
377 former employee against any claim or action, the public entity shall
378 pay any judgment, subject to the provisions of this chapter, and
379 any other statute, or any compromise or settlement of the claim or
380 action to which the public entity has agreed; but where the public
381 entity conducted such defense pursuant to an agreement with the
382 employee or former employee reserving the rights of the public
383 entity the public entity is required to pay the judgment only if it is
384 established that the injury arose out of a negligent act or omission
385 of the employee or former employee in the scope of his
386 employment as an employee of the public entity.
387 The duty of the public entity, to conduct the defense of and pay
388 any judgment on behelf of the employee or former employee
389 continues only so long as the employee or former employee
390 cooperates in good faith in the defense of the claim or action.
391 Section 9. Notwithstanding civil service or any other law the
392 public entity may, if it has any settlement or judgment under this
393 chapter because of the negligent act or omission of its employee,
394 terminate that employee from public employment according to the
395 succeeding sections.
396 The public entity shall establish a commission comprised of the
397 employee’s:
398 (a) immediate work supervisor
399 (b) his department or agency chief, or, if this person is the same
400 person as his immediate work supervisor in (a), the public entity’s
401 chief executive or his designee, and
402 (c) in the case of a state agency, the attorney general or his
403 designee; in the case of a municipality the city solicitor town
404 counsel, or their designee; in the case of counties, the district
405 attorney or his designee.
406 The commission shall give the employee notice of the judgment
407 rendered or settlement paid by the public entity because of the
408 employee’s negligence, and shall give the employee reasonable
409 notice of its intent to hold a hearing to determine whether the
410 employee will be terminated from public employment.
411 At such hearing the employee may appear, testify, and present
412 witnesses in his own behalf.
413 The commission may terminate the employee from public
414 employment if its finds, or concurs with the court’s judgment, that
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415 the employee had been culpably negligent and this caused the
416 injury to the claimant or if the employee’s prior acts of negligence
417 had caused settlements to be paid by or judgments to be rendered
418 against the public entity.
419 Section 10. An action brought under the provisions of this
420 chapter shall be commenced in Superior Court and shall be tried
421 by a judge sitting without a jury.
422 No attorney shall charge, demand, receive, or collect for services
423 rendered in connection with claims brought under this chapter,
424 fees in excess of twenty-five per cent of any judgment rendered
425 pursuant to this chapter or fees in excess of twenty percent of any
426 compromise or settlement made pursuant to this chapter.
427 Any attorney who charges, demands, receives, or collects for
428 services rendered in connection with such claim any amount in
429 excess of that amount allowed under this section, if any recovery be
430 had, shall be fined not more than two thousand dollars or
431 imprisoned not more than one year, or both.

1 SECTION 2. Sections one A, one Band one Cof Chapter two
2 hundred fifty-eight; sections one hundred A, one hundred C, one
3 hundred D, one hundred E, one hundred F and one hundred Hof
4 Chapter forty-one; the first sentence of section nine ofchapter one;
5 sections three A, three B, three C and three Dof chapter twelve;
6 sections fifty-one, fifty-two, fifty-three, ninety-one, ninety-two and
7 ninety-five of chapter thirty-three; the words “or section ninety-
-8 one” in section ninety-three of chapter thirty-three; section
9 eighteen of chapter eighty-one; sections fifteen, seventeen,

10 eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three,
11 twenty-four and twenty-five of chapter eighty-four; section
12 thirteen A of chapter one hundred twenty; section eleven Aof
13 chapter one hundred thirty-two; section sixty-four of chapter one
14 hundred sixty-four; section twenty Aofchapter two hundred fifty;
15 the last sentence of chapter two hundred fifty-eight are hereby
16 repealed.

1 SECTION 3. This act shall take effect on January first,
2 nineteen hundred and seventy-nine, and shall apply to causes of
3 action arising on or after said date.
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