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ORDER AUTHORIZING STUDY

(House, No. 6204 of 1977)

Ordered: That the Legislative Research Council be directed to
investigate and study relative to determining the problems of
termination of mechanical and life-support systems and establishing a
statutory definition of death. Said council shall consider the feasibility
of establishing a policy regarding termination of mechanical life-
support systems and an acceptable statutory definition of death and
shall consider action taken by other states in attempting to clarify this
problem. Said council to also consider the implications of the
following cases.

(1) Siegfried Golston, Ronald J. Salem
Victim, Suffolk Superior Court.

(2) Deborah Mari, Abington, MA
Accident victim, now deceased.

(3) Karen Quinlan, New Jersey
Said council also to consider establishing guidelines for doctors,

victims and their families and others in establishing guidelines
regarding termination of mechanical life-support systems and on the
definition of death; and shall file the results of its statistical research
and fact-finding with the Clerk of the House of Representatives from
time to time but not later than the last Wednesday of January, nineteen
hundred and seventy-eight.

Adopted:
By the House ofRepresentatives, August 10, 1977
By the Senate, in concurrence, August 15, 1977

(Unnumbered Joint Order of 1978)

Ordered: That the time be extended to the second Wednesday of
March in the current year wherein the Legislative Research Council is
required to report on its investigation and study relative to (1) a
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statutory definition of death and (2) the termination of mechanical life-
support systems. (See House, No. 6204 of 1977, as amended).

Adopted:
By the House ofRepresentatives, February I, 1978
By the Senate in concurrence, February 6, 1978
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: In compliance with the
legislative directive in House, No. 6204 of 1977 as amended, the
Legislative Research Council submits herewith a report prepared by
the Legislative Research Bureau relative to the definition of death and
the “living will.”

The Legislative Research Bureau is restricted by statute to
“statistical research and fact-finding”. Hence, this report contains only
factual material without recommendations or legislative proposals by
that Bureau. It does not necessarily reflect the opinions of the
undersigned members of the Legislative Research Council.

Respectfully submitted,

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. WILLIAM L. SALTONSTALL of Essex
Rep. JAMES L. GRIMALDI of Springfield
Rep. JOHN F. COFFEY of West Springfield
Rep. RUDY CHMURA of Springfield
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HENRY A. WALKER of Salisbury
Rep. IRIS K. HOLLAND of Longmeadow
Rep. SHERMAN W. SALTMARSH, Jr. of Winchester

®be Commtmtoealtf) of fHafiSacfjuscttS

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members ofthe Legislative Research Council:

LADIES AND GENTLEMEN: House, No. 6204 of 1977 as
amended, reprinted on the inside of the front cover, directed the
Legislative Research Council to investigate and study the feasibility of
establishing a policy regarding the termination of mechanical life-
support systems and a statutory definition of death.

The Legislative Research Bureau submits herewith such a report. Its
scope and content have been determined by statutory provisions which
limit Bureau output to factual reports without recommendations. The
preparation of this report was the primary responsibility of Paul M.
Murphy of the Bureau staff.

Respectfully submitted.

DANIEL M. O’SULLIVAN
Director, Legislative Research Bureau,
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This report was prepared by the Council in response to a legislative
order which was substituted for a report of the Committee on the
Judiciary on legislation dealing with (a) statutory definition of death
and (b) the “living will” filed by Representatives William J. Flynn of
Hanover and Nils L. Nordberg of Reading, respectively.

Definition of Death
Because of medicine’s increasing ability to prolong life and to

maintain certain signs of life, it has become necessary to depart from
the traditional concept of death. The traditional tests of life, i.e., a
beating heart and breathing, will no longer suffice because these
criteria may be maintained by artificial life-support systems long after
death. Another issue involving the use of artificial support systems is
when they may, with legal and medical propriety, be withdrawn and
the patient allowed to die.

The definition of death involves in the legal sense several different
concepts such as natural death, civil death, violent death, and
presumed death. In the medical sense, there is heart deathand the more
modern concept, brain death. The law applies certain presumptions as
to timeof death. The determinationof the transition between life and
death is madeby the trier of fact based on the evidence, circumstantial
and otherwise, which has been placed before it. In the situation where
life-support systems may continue a form of life artificially, the legal
time of death must be obtained through a medical judgment.

In establishing criteria for developing procedures in determining
death, the Task Force of Death and Dying of the Institute of Society
Ethics and the Life Sciences indicates that several characteristics
should be considered, including clarity of operational tests that are to
be performed, simplicity, reliability, and comprehensiveness. The most
prominent proposal embracing new criteria for determining death in

Wf)t Commontoealt!) of

THE DEFINITION OF DEATH
AND THE “LIVING WILL”

SUMMARY OF REPORT
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difficult cases has been offered in a report by the Harvard Medical
School. The criteria presented in this report, to be used in addition to
the traditional criteria, involve the lack of breathing and reflexes,
unresponsivity, and a flat electroencephalogram. The report

recommended that all these tests should be repeated at least twenty-
four hours later with no change. The report points out that these
criteria are meant to be necessary only for that small percentage of
cases where there is irreversible coma with permanent brain damage
and where the traditional signs of death are obscured because of the
intervention of resuscitation machinery. However, the report has
drawn criticism because of (1) alleged vagueness in the definitions of
the various types of death, (2) the confusion between the terms “legal”
death and “medical” death, (3) the elaborateness of the tests effecting
delays in organ transplantation, and (4) the exclusive role of the doctor
in the determination of death.

Dating from at least 1925 when the State of Michigan passed
legislation, eighteen states have enacted laws defining death. The laws
generally fall into two groupings: those which refer only to the
cessation ofbrain function in determining death, and the others which
use the brain function criteria in addition to the traditional criteria. No
statutes specify any particular standard or test in applying the brain
death criteria; however, it is assumed that the recommendationsof the
Ad Hoc Committee of the Harvard Medical School would be
implemented. The recent statutes referring to brain deathare meant to
be used as an additional tool for the medically competent to legally
determine the death of a person, notwithstanding certain signs of life
continued by artificial life-support systems.

The laws of seven states omit any references to the traditional
criteria and thus brain death is the exclusive determinant (Cal., Ga.,
Ida., 111., Mont., Okla.,and Tenn.). In six jurisdictions, this standard is
controlling only when life-sustaining apparatus is used (Ala., la.. La.,
Mich., N.C., and W. Va.). The other five states specifically authorize
the use ofalternative definitions of death (Kan., Md., N.M., Ore., and
Va.).

Withdrawal ofLife-Support Systems
The advances of medical science have required healthcare providers

to come to grips with the problem of when it may become legally and
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medically appropriate to remove life-support systems. Two situations
are occurring more frequently. The first is when a patient is medically
dead but certain signs of life still appear through artificial life-
supports, and the other situation occurs when the patient is
unquestionably alive but will in all probability die if life-support
systems are not implemented or are withdrawn. Society needs
clarification as to the actual time of the pronouncement of death in
order to know when to withdraw the life-support systems, and the
circumstances under which life-support systems need not be im-
plemented. Some guidance on this score has been forthcoming from
recent judicial decisions.

The Deborah Mari case, concerning a petition by the parents of a
fourteen-year-old patient who had suffered brain injury in an
automobile accident to declare her legally dead, involved an adversary
procedure in the Massachusetts Superior Court. A guardian ad litem
was appointed by the court to, in effect, represent the comatose patient
and to argue in her behalf against withdrawal of the life-support
systems. The Karen Quinlan case, involving a comatose twenty-year
old New Jersey resident presumably being kept alive by respirator, is
illustrative of the New Jersey Court’s interpretation of the issue of
withdrawal of life-sustaining apparatus as a medical problem to be
decided essentially by the family and a committee of health care
providers. In opposition to this view is the Joseph Saikewicz case, a
recent Massachusetts decision involving a sixty-seven-year-old
severely retarded patient of the Belchertown State School who was
afflicted with leukemia. The court decided that the administration of
chemotherapy and other life-prolonging procedures, which would be
both futile and painful, would not be in the best interest of Saikewicz
and expressly reserved as a prerogative of the Judicial system the
ability to decide such matters and not of the medical profession as
enunciated in the Quinlan case. Commonwealth v. Colston was a
recent Massachusetts criminal case wherein the defendant was
convicted of murder by hitting the victim on the head with a baseball
bat notwithstanding the fact that the immediate cause ofdeathwas the
withdrawal by the attending physician of a respirator attached to the
victim. The case establishes the concept of “brain death" in
Massachusetts law.

The allocutio of Pope Pius XII issued in 1959 was a religious
statement and dealt with the moral consequences of withdrawing
medical machinery from terminal patients. It is the most frequently



HOUSE - No. 53801978] 11

quoted statement on this issue made by any religious leader. The
allocutio defers markedly to medical judgment, leaving the precise
definition of death to the scientist. The Pope stated that it was not
morally sinful to cease extraordinary treatment to a terminal patient
and that such patient need only be given ordinary treatment. It appears
that most Protestant and Jewish leaders agree with the concepts
expressed in the allocutio.

The conflict that can occur between a patient’s religious beliefs and
the interest of the state in applying medical procedures which will
continue life is demonstrated in the case of Application of the
President and Directors of Georgetown College Inc. The case involved
a patient who was greatly in need of a blood transfusion to save her life,
but who declined to give permission for the procedure on the basis of
her religious beliefs. The patient and her husband, members of
Jehovah’s Witnesses, believed that the Scriptures preached that any
introduction of blood into the body was wrong. The Court of Appeals
ordered the transfusion, the woman recovered, and was discharged
from the hospital a short time later. On further appeal, the full Court of
Appeals justified the action of the single justice but strongly
recommended restraint in countermanding the religious-based desires
of a patient to accept or deny medical treatment.

The State’s interest is based on (a) the need to preserve life, (b) the
avoidance of economic and welfare burdens stemming from the
refusal to submit to medical treatment, and (c) the protection of the
medical profession in the exercise of its responsibilities. The courts
have generally decreed that the individual’s right of privacy is superior
to the State’s interest except when the latter’s interest involves other
more compelling public or societal considerations.

Uniform Anatomical Gift Act
Massachusetts as well as the forty-nine other jurisdictions has

adopted in one form or another the Uniform Anatomical Gift Act. The
statute establishes guidelines for the transplantation of parts from one
human body to another. The Act does not involve itself directly with
the situation wherein a patient may give his “informed consent” but
rather with the complex legal issue involved in the removal of parts
from a dead body. Prior to the adoption by the various states of the
Act, the laws in different jurisdictions were a confusing mixture of
statutes and common law, or the law did not address the subject at all.
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The general adoption of the Act eliminates possible confusion and
facilitates the donation of organs. The case of Tucker v. Lowen
discusses the legal responsibilities of attending physicians’ pronounce-
ment of the death of a patient prior to his organ being removed for
transplantation purposes.

Death with Dignity
The subject of “death with dignity” involves a procedure whereby a

person may provide in advance for the withholding or withdrawal of
medical care in the event the person should suffer a terminal illness.
One method of accomplishing this is by means of a “living will.” In
1976, California became the first state to enact such legislation and at
least seven other states have followed suit (Ark., Ida., N.M., Nev.,
N.C., Ore., and Tex.). The statutes generally provide that withholding
or withdrawal of life-support systems under these circumstances shall
not constitute a suicide nor impair or invalidate the procurement of life
insurance or modify existing life insurance policies. The statutes
generally further stipulate that health insurance carriers cannot require
the execution of a directive as a condition of obtaining health
insurance coverage. The statutes differ somewhat in the formulatives
for the execution of a living will, the duration, and the manner of
revocation.

Favorable and Unfavorable Arguments
Favorable. Proponents of the “living will” concept state that

advanced therapeutic technology has created a situation where the
medical system does not necessarily prolong life but instead prolongs
dying. For this reason they argue there should be a method by which
patients may control their own medical care. “Living will” legislation is
needed to protect the long-established right establishedby the doctrine
of informed consent when the patient becomes incapable of making
decisions. Proponents go on to say that the decision to accept or reject
treatment involves ethical as well as other values, which the patient
may make without medical training. In any event, supporters say the
execution of a “living will” is a voluntary act and only those who wish
to do so will be affected by it. “Living will” advocates claim that death
with dignity results from the process and that general acceptance of
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this concept will make available sophisticated medical apparatus to
those patients who stand to benefit substantially from its use.

Adverse View. Opponents of the “living will” argue that there is no
need for legislation because the clinical environmentallows discussion
regarding appropriate care between patient, family, and attending
physician. Opponents envisage that general support of “living will”
legislation, which they assert accents death rather than life, will retard
medical science. They further contend that the better solution lies in
Patients Bill of Rights legislation which guarantees not only a person’s
right to treatment but also to refuse assistance.

Finally, there is criticism of the provisions of the California law in
particular, principally the five-year renewable clause, the fourteen-day
waiting period before the directive is effective, and the immunity
against both civil and criminal liability afforded to a doctor who
refuses to carry out the terms of the patient’s directive.
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A legislative order, House No. 6204 of 1977as amended, directed the
Legislative Research Council to undertake a study relative to
determining the problems of establishing a statutory definition of
death, and of legislation to allow persons who are terminally ill to
request a natural death. Representative William J. Flynn, Jr. of Han-
over, who had initially introduced a resolve for a study by a special
commission (House, No. 674) of 1977), sees the need for additional
information to guide the Legislature’s deliberations on these issues, in
the light of several court cases involving the termination of life-support
systems, particularly the Deborah Mari case which was adjudicated in
his own county. The order directs a review of three cases which he feels
raises different aspects of the same problem.

Representative Nils L. Nordberg of Reading, in an amendment to
the original study order, included the subject of “living will”
legislation, a matter in which he has long had an interest. In 1977,
Representative Nordberg filed legislation to legalize the “living will,”
which was rejected by the Committee on the Judiciary (House, No.
4305). Generally patterned after the California Natural Death Act, the
proposal nonetheless omits some basic features such as the imposition
of penalties for forging, altering, or concealing the directive, and the
incorporation of the physician’s certification of terminal ailment
within the directive itself. Another proposal filed by Representative
James Segel in behalf of Gail S. Stein was less comprehensive than the
Nordberg bill (House, No. 2017). It was likewise defeated.

This report reviews the common law and various state statutes
defining death, and medical and legal criteria for determining that life
has ceased. The withdrawal of life-support systems is discussed in the
light of the most recent important cases on the subject, including the

e Commontoealtf) of fHaftSacfiugetttS

THE DEFINITION OF DEATH
AND THE “LIVING WILL”
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Karen Quinlan, Golston, Saikewicz, and Deborah Mari cases,
together with the legal, medical, and religious implications. The state
statutes allowing the execution ofa “living will” are reviewed, and both
the favorable and opposing arguments thereto are addressed.

In recent years there has been an increase in interest in refining and
updating the criteria for determining that a human being has died. In
the light of medicine’s increasing ability to maintain certain signs of life
artificially, the problem becomes increasingly complex and the
medical and legal fraternities must depart from the traditional
understanding of the concept of death.

Any proposed departure from the traditional standards of deathwill
be a source of confusion and concern as any new criteria would involve
sophisticated tests not readily comprehensible to the layman as are the
traditional tests of life, i.e., a beating heart and breathing, would be.
Legislation which attempts to clarify the problem should be designed
to set some statutory guidelines. It cannot remove the need for
educated and reasonable interpretation in a particular circumstance,
but it can restrict this interpretation to one that has been made legally
acceptable. Legislation may, however, provide a uniformity of
interpretation that the judicial decision process may not. The Uniform
Anatomical Gift Act which has been adopted in all states is a good
example of the process by which uniformity of interpretation provides
security for the medical practitioner in the knowledge that his
procedures are legally acceptable even though the circumstances may
involve divergent jurisdictions. Thus, there is virtually universal
acceptance of the need for more definity in the process of
pronouncement of death in the light of the advance of the life-support
science but there is also the cognizance of the need for flexibility so that
any law, whether judicial or legislative, may adjust to the advances of
medical science.

This study attempts to address two completely separate and distinct
issues. The first is the definition of death, and the second the problem
of the “living will” and the issue of the competent or incompetent
person’s right concerning the refusal of medical treatment. This second

CHAPTER 11.
DETERMINATION OF DEATH
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issue may be put in form of the question, “When may somebody be
allowed to die?”

In addressing the question of defining death, there is a natural
temptation to superficially apply a standard invoking the most
primitive and obvious manifestation of the condition and let it go at
that. To do so would be to ignore a whole panoply of medical, moral
and legal considerations which obfuscate and confuse not only the
determination of the time of deathbut actually the question of whether
or not the event has in fact occurred.

In a less scientifically advanced world people accepted one of the
more simplistic definitions of death such as the one included in a major
reference work used at one time or another by all members of the legal
profession. Black’s Law Dictionary. This work described death as “the
cessation of life: the ceasing to exist: defined by physicians as a total
stoppage of the circulation ofthe blood and a cessation of the animal
and vital functions consequent thereon, such asrespiration, pulsation,
etc.” (p. 522). However, even this concise definition of death must be
clarified. Distinctions exist between “natural” death described above
and, for example, “civil” death which may be described as the state ofa
person who, though possessing natural life, has lost all civil rights.
“Civil” death refers to a total extinction ofthe civil rights and relations
of the party, so that he or she can neither take nor hold property, and
the lawful heirs inherit the estate as if the person were really dead. A
rather striking example of this circumstance is that under early New
York penal law, a person sentenced to imprisonment was thereafter
deemed civilly dead. 1

A further sub-category of death which has application in the law is
“violent” death which is distinguishable from both natural and civil
death in that, unlike the others, it is construed to be caused or
accelerated by the interference of another.

The law also recognizes a state of “presumptive” death, based on
proof of a long-continued absence unheard from, and unexplained.
Death is generally presumed to have occurred at the expiration of
seven years from the time when the person was last known to be living.
In most states this presumption is regulated by statute. In the matter of

Defining Death

I. Penal Law S. 511; sec Plainer v. Sherwood. 6 Johns Ch. 118.
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presumed death some judicial disagreement exists as to the time of
death. Some cases hold that there can be no presumption of time of
death; 1 other decisions assert that death occurs at the expiration of
seven years; 2 still others indicate that death occurs at the time of an
obvious peril or the probable cause. 3

Dating possibly from the Michigan enactment of 1925 wherein
death was determined to have occurred upon the lack of spontaneous
heart and respiratory functions,4 a total of eighteen states5 have
enacted statutes defining the time of death (see Appendix A for the text
of the laws). The earlier statutes set the traditional criteria (cessation of
heart and respiratory functions) as the legal norm but, following the
lead of Kansas in 1970, the eighteen jurisdictions have either adopted
laws or amended existing statutes, which establish the absence of brain
function as the prime determinant, at least in special circumstances
attending the event of death. In several jurisdictions, the statutory
definition is controlling in all forms of litigation and is not limited in its
application to only civil and/ or criminal matters as is the situation in
some states.

The laws fall generally into two groupings: (1) those which
specifically allude only to the irreversible cessation of brain function in
determining death, and (2) those which use the brain function criteria
in conjunction with the traditional criteria. There are no statutes which
refer solely to the traditional criteria in determining death, thus leaving
such determination to historical precedent and case law which
indicates that death occurs when there is an absence of spontaneous
respiratory and cardiac functioning, or more simply when a person
stops breathing and the heart stops beating. The absence of statutory
authority describing criteria for the traditional view of death is
understandable, because those phenomena are readily observable
without special tests, whereas brain death determination requires the
use of sophisticated equipment operated by highly trained personnel.

No statute specifies any particular standard or test in applying the

Statutory Definitions of Death

I. Davie v. Briggs, 97 U.S. 628 (1878).
2. Brotherhood ofLocomotive Firemenand Engineers v. Nash, 144 Md 623 (1924),
3. Connor v. New York Life Insurance Company, 166 N.Y.S. 985 (1917).
4. Public Act No. 343.
5. Alaska, California, Georgia, Idaho, Illinois, lowa, Kansas, Louisiana, Maryland, Michigan, Montana,
New Mexico, North Carolina, Oklahoma, Oregon. Tennessee, Virginia, and West Virginia.
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brain death criteria. It is probable that standards similar to the
recommendations of the Harvard Medical School, which are discussed
later in this chapter, would be implemented including the multiple use
of the electroencephalogram and the further review of the history of
the patient to be absolutely certain that the brain wave pattern
indicating death was not introduced by hypothermia or drugs. The
tremendous advances in medical science made virtually on a day to day
basis would seem to preclude any codification of precise tests to be
used. Three states, Illinois, Montana and Tennessee, refer to “usual
and customary standards of medical practices.” In the other states
reliance on contemporary standards may reflect the appropriate
approach.

Six states, Alaska, lowa, Louisiana, Michigan, North Carolina, and
West Virginia, stipulate that the absence of brain function methods of
determining death may only be used when life-support apparatus is
artificially continuing the circulatory and respiratory processes ofthe
patient. However, it would appear that the only situation where the
brain function criteria would be needed, whether or not the statute
specifically so states, would be in the instance where artificial life-
support systems are being utilized. Otherwise the traditional
observable criteria of a respiratory or cardiac failure would be
sufficient.

Seven other states, California, Georgia, Idaho, Illinois, Montana,
Oklahoma, and Tennessee, do not refer at all to the traditional criteria
for determining death. In these states, it is reasonable to assume that
the legislative intent was to incorporate, or at the very least allow, the
implementation of the traditional criteria. Otherwise the statute could
be construed torequire the implementation of all the complicated and
sophisticated testing used to determine brain death in even the most
apparent and obvious death situation. It has been observed that
alternative definitions “taken literally...have several rather bizarre
implications that their makers certainly could not have intended,” 1
referring to the possibility that the same person would be considered
alive under one definition and dead under another. Moreover, under
such an approach, an obviously dead person must be considered alive
because the statute says the person is, or more properly put, the
statutory requirements lor death determination have not as yet been

Death A PhilosophicalPerspective on the Legal Definitions. University of Washington Law Quarterly.
1975.
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met. Alternative definitions, the absence of spontaneous respiratory
and cardiac function or the absence of spontaneous brain function, are
specifically authorized in the statutes of Kansas, Maryland, New
Mexico, Oregon, and Virginia.

While it must be assumed that in all jurisdictions the fact of death
must be confirmed at some point by a person medically competent to
do so, i.e., a physician, twelve states with brain death statutes, Alaska,
California, Georgia, Idaho, lowa, Kansas, Louisiana, Michigan, New
Mexico, Oregon, Virginia, and West Virginia, specifically require that
the pronouncement of death must be made by medical doctors. lowa
requires that the determination must be made by two doctors. Virginia
requires that the second doctor must be a specialist in neurology,
neurosurgery, or electroencephalography. Three states, California,
Georgia, and Idaho, appear to allow the initial determination to be
made by a single physician but it must be confirmed by another.

Generally, it is conceded that the recent statutes referring to brain
death are meant to be used as an additional tool for the medically
competent to legally determine the death of a person, notwithstanding
the existence of certain signs of life continued by the modern and
sophisticated artificial life-support systems. These statutes have the
practical effect of allowing the attending physician with legal impunity
in such situations to withdraw life-support systems from the patient.

Time of Death
In the main, the courts have had a few problems in determining

issues relative to defining, or establishing a framework for deter-
mining, the time of death. The cases confirm the premise that death in
the usual sense of the word is a clear and definite term. For example, in
a 1964 Texas case involving benefits payable if death occurred within
ninety days after an accident, the Court said:

Death is not an ambiguous term, and there is no room for
construction. Death has been defined as the termination of
life and as the state of condition or being dead.(Douglas vs.
Southwestern Life Insurance Co., 374 S.W. 2d at 793.)

In another case, Fuch vs. Edwards, 189 S.W. 2d 668 (Missouri 1946),
the Court in deciding the question as to whether a refusal to be desig-
nated or serve as a trustee constituted death stated:

Death when used with respect to a person is commonly and
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ordinarily understood to mean departure from life. We are
unable to see how it may be construed as used in this
indenture as a resignation or ceasing to function as a trustee.

In an abortion case involving the “murder of an unborn fetus, a
nineteenth century New York case observed;

Death is the opposite of life; it is the termination of life and
death cannot be caused where there is no life. There must be
a living child before its death can be produced. (Evans vs.
The People, 49 N.Y. at 90 [1872])

Historically the question of the time ofdeath has been addressed in a
straightforward evidentiary fashion. The determination of the transi-
tion between life and death has been made by the trier of fact based on
the evidence, circumstantial and otherwise, which has been placed
before it. Under most circumstances evidence of the time of death need
not be expert in nature, e.g., a witness to a person jumping from a
bridge or struck by a train need have no medical training to testify that
a death resulted from the incident at a precise time.

Actual time of death is important in a relatively few number of
circumstances. When it is an issue and the precise time is indistinct, the
law falls back to certain presumptions, e.g., the presumption about
simultaneous death after a common disaster, or the presumption of
death after a prolonged absence. These presumptions give at least a
legal certainty to the time of death which provides a measure of
protection to people who must act pursuant to these presumptions.

In the situation, which is becoming more and more prevalent due to
the advance of medical science, when life-support systems may
continue a form of “life” artificially and when the ultimate decision
making power of withdrawing the apparatus rests with the attending
physician, the legal time of death must be obtained through a medical
judgement. Because the decision is basically a medical judgement and
not completely the application of universally accepted medical criteria
in some instances, it may lack the precision necessary to satisfy all the
requirements of the legal proceeding. Thus, to a certain extent the
complex problem of determining if death is present is exacerbated by
the further legal question of, if death is indeed present, at what point in
time did death occur.
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In a report by the Task Force on Death and Dying of the Institute of
Society Ethics and the Life Sciences' there is an appraisal of proposed
and existing criteria for the determining of death. The report suggests
that in establishing and evaluating criteria and procedures for
determining death the following characteristics should be considered;

(1) The criteria should be clear and distinct and the
operational tests that are performed to see if the criteria are
met should be expected to yield vivid and unambiguous
results. Tests for presence or absence are to be preferred to
tests for gradations of function.

(2) The tests themselves should be simple, both easily and
conveniently performed and interpreted by an ordinary
physician (or nurse) and should depend as little as possible
on the use of elaborate equipment and machinery. The
determination of death should not require special consulta-
tion with specialized practitioners.

(3) The procedure should include an evaluation of the
permanence and irreversibility of the absence of functions
and a determination of the absence of other conditions that
may be mistaken for death (e.g., hypothermia, drug
intoxication).

(4) The determination of death should not rely exclusively
on a single criterion or on the assessment of a single
function. The more comprehensive the criteria the less likely
will be the occurrence of alleged or actual errors in the final
determination.

(5) The criteria should not undermine but should be
compatible with the continued use of the traditional criteria
(cessation of spontaneous heartbeat and respiration) in the
vast majority of cases where artificial maintenance of vital
functions has not been in use. The revised criteria should be
seen as providing alternative means for recognizing the
same phenomenon of death.

(6) The alternative criteria, when they are used, should
determine the physician’s actions in the same way as the
traditional criteria; that is, all individuals who fulfill either

Criteriafor Procedures in Determining Death

Journalof the American MedicalAssociation. July 3, 1972, Vol. 221
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set of criteria should be declared dead by the physician as
soon as he discerns that they may have been fulfilled.

(7) The criteria and procedure should be easily com-
municable, both to relatives and other laymen as well as to
physicians. They should be acceptable to the medical
profession as a basis for uniform practice so that a man
determined to be dead in one clinic, hospital, or jurisdiction
would not be held to be alive in a different clinic, hospital, or
jurisdiction, and so that all individuals who equally meet the
same criteria would be treated equally, that is, declared
dead. The criteria and procedures should be acceptable as
appropriate by the general public, so as to provide the
operational basis for handling the numerous social matters
which depend upon whether a person is dead or alive, and so
as to preserve the public trust in the ability of the medical
profession to determine that death has occurred.

(8) The reasonableness and accuracy of the criteria and
procedures should be vindicated by experience in their use
and by autopsy findings.

Report of the Ad Hoc Committee of the Harvard Medical School
The most prominent proposal of new criteria and procedures for

determining the difficult cases of when death has occurred has been
offered in a report of the Ad Hoc Committee of the Harvard Medical
School to Examine the Definition of Brain Death. 1

The following criteria were presented and described in some detail to
be used as an addition to or in substitution of the traditional criteria in
certain circumstances:

(1) Unreceptivity and unresponsivity. There is a total
unawareness to externally applied stimuli and inner need
and complete unresponsiveness. Even the most intensely
painful stimuli evoke no vocal or other response.

(2) No movements or breathing. Observations
covering a period of at least one hour by physicians are
adequate to satisfy the criteria of no spontaneous respira-
tion or response to stimuli such as pain, touch, sound, or
light. After the patient is on a mechanical respirator, the

I. A definition of irreversible coma. Report of the Ad Hoc Committee of the Harvard Medical School to
Examine the Definition ofBrain Death. Journalof the American Medical Association 205:337-340, 1968.
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total absence of spontaneous breathing may be established
by turning off the respirator for three minutes and observing
whether there is any effort on the part of the subject to
breathe spontaneously. (The respirator may be turned off
for this time provided that at the start of that period the
patient’s carbon dioxide tension is within the normal range,
and provided also that the patient had been breathing room
air for at least ten minutes prior to the trial.)

(3) No reflexes. Irreversible coma with abolition of
central nervous system activity is evidenced in part by the
absence of elicitable reflexes. The pupil will be fixed and
dilated and will not respond to a direct source of bright light.
Since the establishment of a fixed dilated pupil is clear-cut in
clinical practice, there should be no uncertainty as to its
presence. Ocular movement to head turning and to
irrigation of the ears with ice water and blinking is absent.
There is no evidence of postural activity. Swallowing,
yawning, vocalization are in abeyance. Corneal and
pharyngeal reflexes are absent. As a rule the stretch of
tendon reflexes cannot be elicited; i.e., tapping the tendons
of the biceps, triceps and pronator muscles, quadriceps and
gastroenemius muscles with the reflex hammer elicits no
contraction of the respective muscles. Plantar or noxious
stimulation gives no response.

(4) Flat Electroencephalogram. Of great confirmatory
value is the flat or isoelectric EEC. It is suggested that ten
full minutes of recording are desirable, and twice that would
be better. It is also suggested that the gains at some point be
opened to their full amplitude for a brief period (from five to
one hundred seconds).

The Committee recommends that all of the above tests should be
repeated at least twenty-four hours later with no change and the
validity of such data depends on the exclusion of two conditions;
hypothermia (temperature below ninety degrees fahrenheit) or the
existence of central nervous system depressants, such as barbiturates.

The report of the Task Force on Death and Dying 1 generally

Journalof theAmerican Medical Association. July 3, 1972, Vol. 221
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approves of the criteria of the Ad Hoc Committee of the Harvard
Medical School, suggesting that the committee’s criteria qualify as
“good” criteria and acceptable under the Task Force recommendation.
It observes that the Harvard criteria are clear and distinct, the tests
easily performed and able to be interpreted by an ordinary physician
with generally unambiguous results. The Task Force points out that
the Harvard criteria are comprehensive, going beyond an assessment
of higher brain function to include a measure of various lower brain-
stem (vegetative functions), and going beyond an assessment solely of
brain activity by including the vital function of spontaneous respira-
tion.

As pointed out in the report, the new criteria are meant to be
necessary for only that small percentage of cases where there is
irreversible coma with permanent brain damage, and where the
traditional signs of death are obscured because of the intervention of
resuscitation machinery. Thus, the Harvard Medical School criteria
are meant to complement, not to replace, the traditional criteria of
determining death. Where the latter can be established they are still
determinative.

The Harvard Committee report does not explicitly require that the
physician declare the patient dead when the criteria are fulfilled; it is
more concerned to permit rather than oblige him to do so.

Experience to date in the use of these criteria and procedures for
determining death suggests that they are reasonable and appropriate, 1

Opposition to Harvard Criteria
Support for the recommendations of the Ad Hoc Committee of the

Harvard Medical School has been less than unanimous. Four causes of
concern have been identified. 2

(1) Problems with concept and language. The vagueness in the
definitions of the plethora of terms describing death such as clinical
death, physiological death, biological death, brain death, heart death,
etc., underscores the need for greater clarity in both form and
substance.

(2) “Medical” death vs. “Legal” death. It is suggested that the term

I* single study involving 2,642 comatose patients with isoelectric (i.e., flat) EEG of twenty-four
hours duration revealed that not one patient recovered (excepting three who hadreceived anesthetic doses of
depressants and who were outside the class ofpatients covered by the report). Silverman, D., Masland, R..
Saunders, M., et al. Irreversible Coma Associatedwith ElectrocerebralSilence, Neurology20:525-533,1970.
Carroux, A.M., Kass, L.R., A Statutory Definition of the Standards for Determining Human Death: An
Appraisal and a Proposal. University of Pennsylvania Law Review, Vol. No. 121, November, 1972,pp. 87-
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“legal” death merely is used to set up certain interrelationships and
situations such as the right of inheritance and a criminal and civil
responsibility, and that “legal” death is really a question of fact to be
decided after the fact on certain principles established by law. Thus, a
grave mistake would be made to look to the Harvard Committee
report to answer any question other than “When does the physician
pronounce the patient dead.” The report is not intended nor does it
purport to clarify the dilemma of establishing a point at which it is
legally or morally permissible to withhold treatment of a patient so
that he or she may be allowed to die.

(3) Organ transplantation. The report does not appear to have
considered fully the potential influence of the need for organ donors
and does not establish clear guidelines in transplant situations to
protect the integrity of the donor against premature organ removal, or,
on the other hand, insulate the physician against charges of
malpractice, or even homicide. On the other hand, some sources
suggest that the Harvard Committee’s criteria are so conservative that
many potential transplantations are lost because access to the donor
organ is delayed by fulfilling the criteria for death and it is no
longer possible for the operation. There is virtually a unanimous
opinion in the medical profession that the procedure, criteria, and the
judgement in determining the death of a human being ought to be
completely independent of whether or not that person is a potential
donor of organs.

(4) Role of the physician in the determination of death and in
establishing and updating criteria. While most statutes enacted or
under consideration refer to specific criteria, either the permanent
absence of spontaneous respiratory and cardiac function, or the
permanent absence of spontaneous brain activity, the interpretation
and application of these criteria are left to the physician and ordinary
standards of medical practice. Some authorities have questioned the
advisability of delegating to the medical profession exclusive authority
in this determination. A similar apprehension has been expressed over
the fear that in updating criteria a person who may not have been
declared dead under today’s standards would be declared dead by the
criteria of some future day, and that there should be some restraint or
overview by a broader cross-section of society in the establishment of
criteria.
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A review of the cases involved including the Golston, Saikewicz, and
Quinlan cases, referred to below, reveals that the issue of when death
occurs, or arriving at a definition of death, and the issue of the medical,
legal and moral propriety of withdrawing life-support systems from a
competent or incompetent patient are distinct and separate. The
Golston case is illustrative of the power of the Massachusetts judiciary
to declare, in effect, that death had occurred at a point where, because
of the implementation of life-support apparatus, the traditional
criteria of determining life were still satisfied. On the other hand, the
Quinlan case and particularly the Saikewicz case address themselves to
the question of the power of the court to order or allow the cessation of
artificial life-support systems where the patient, though incompetent,
is by no definition already medically or legally dead.

The third area of attention in this subject is the application of the
“living will.” This involves the question of whether or not a person may
execute a document or otherwise issue a directive which orders the
cessation of life-prolonging devices in certain circumstances, most
notably in the event the patient is suffering from a terminal and
possibly painful illness. The distinction between a “living will”
situation and the circumstances in the Golston, Saikewicz, and
Quinlan cases is that the person executing a “living will” is exercising
his or her own discretion in the matter, and the subjects of the cases
cited above are, for one reason or another, incompetent to either make
a decision or communicate it to the health care provider.

The tremendous advances which have taken place in medical science
in connection with the prolongation of life through life-support
systems have created an almost insoluble problem; that of determining
the time in the treatment of a patient when the life-support apparatus
may, with legal, moral and medical propriety, be removed. Two
situations occur and are occurring more frequently. Both are discussed
in cases referred to below. The first type of situation is where a patient’s

CHAPTER 111.
WITHDRAWAL OF LIFE-SUPPORT SYSTEMS AND

DEFINITION OF DEATH

Court Decisions and Withdrawal ofLife-Support Systems

Withdrawal ofLife-Support Systems
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condition fulfills the legal requirement of death, that is to say, the
situation when it can be said that the patient is legally and medically
dead but certain signs of life still appear because of the functioning of
life-support systems (Commonwealth vs. Siegfried Colston). The
other instance is where the patient is certainly alive (In re Quinlan, and
Superintendent of Belchertown State School et al. vs. Joseph
Saikewicz ) but through the force of other circumstances the question
arises as to the propriety of administering or withdrawing the life-
support systems.

The actual time of the pronouncement of death becomes important
in the first instance because it is at that point that, notwithstanding
certain signs of life, no further artificial help is legally required. In the
second circumstance, time of death is irrelevant as the patient is by no
definition without life, and the declining to administer, or the
withdrawal of, support systems is the event that wilt, in all probability,
produce the condition of death.

There is some reason to believe that machines that artificially
support the functions of the body could produce what would appear to
be a condition of life almost indefinitely. It is, therefore, important to
refine the determination of death so that the expensive and not readily
accessible pieces of equipment might be put to their best use, rather
than be tied up in futile and legally unnecessary situations.

In 1959 Pope Pius XII released an allocutio (address) titled Discorsi
ai Medici.' This religious statement, without the ecclesiastical force of
a Papal Bull, arose out of an interview with the Pope by
anesthesiologists and dealt with the moral consequences of
withdrawing medical machinery from terminal patients. The Pope
stated that it was not morally sinful to cease such extraordinary
treatment to a terminal patient and that such patient need only be given
ordinary treatment. The allocutio is the most frequently quoted
statement made by any religious leader on this issue. The statement
eschews the role of the theologian in arriving at a precise definition of
death, leaving that determination to the scientist. The guidelines
established by theological concepts are too vagueand generalized to be
applied in the scientific context. This is because of the very nature of

Religious Considerations, The Allocutio

I. Rome: Orizzunte Medico 1959, pp. 608-618.
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religious emphasis on the prospect of life after death and the de-
emphasis of life on earth. Religion is by its very nature an attempt to
provide perception into what man might not ordinarily perceive
whereas medical science mustrestrict itself to provable theory and fact.

The allocutio defers markedly to medical judgement. Its relevance is
maintained by its flexibility to adjust to the advances of medical
science.

The significance of the religious consideration is noted in the
Quinlan case. Both the trial and appellate courts considered religious
testimony and the theologically orientated desires of the parents of
Karen Quinlan and the advice given by the family priest in arriving at
their decision. The case did not go so far as to say thatreligion may be
the dominant factor in arriving at a decision but that the religious
beliefs of the parties in an individual case may be used as criteria in
arriving at a decision. In any event, religion as an issue may only be
asserted by the individual and not by the state.

It appears that both Protestant and Jewish religious leaders agree
substantially that the definition of death is a scientific rather than a
religious issue and are willing to defer the question to medical
technology. A review of available material reveals no definitive
statement in this matter by either the Jehovah’s Witnesses or the
Mormons.

In summary, it appears that virtually all religious authorities accept
as consistent with their religious beliefs the appropriate medical
determination of death and could, if they have not already done so,
accept within the framework of their theology a “brain death”
definition.

Application of the President and Directors
of Georgetown College, Inc.

The conflict that can occur between a patient’s religious beliefs and
the interest of the state in applying medical procedures which will
continue life is vividly presented in the case of Application of the
President and Directors of Georgetown College, Inc. 1 In this action
hospital officials sought permission from the court to administer a
blood transfusion to a patient, notwithstanding her contrary wishes or
those of her husband.

1,331 Fed. 2d 1000(1963).
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The patient, Mrs. Jesse Jones, twenty-five years old and a mother of
a seven-year-old child, was brought to the Georgetowm University
Hospital in Washington, D.C., in an extremely serious condition,
having lost two-thirds of her blood supply from a ruptured ulcer. She
had no personal physician and relied solely on the hospital staff. Both
Mrs. Jones and her husband were members of Jehovah’s Witnesses,
the teachings of which prohibited the injection of blood into the body.
When death became imminent because of the lack of blood in her
system, the hospital applied to the Federal District Court for
permission to administer blood, which was denied. The hospital
immediately filed a writ before the Court of Appeals. Circuit Judge J.
Skelly Wright immediately went to the hospital and spoke with Mr.
Jones who advised the judge that he would not, on religious grounds,
authorize a blood transfusion for his wife. Moreover, if the court
ordered the transfusion, Jones informed the jurist that he would
renounce any responsibility in the matter, a decision he arrived at after
consulting with his church. The doctors in attendance confirmed that
the patient would die without a transfusion and that there was better
than a fifty percent chance of saving her life with it. Judge Wright
thereupon went into the patient’s room and tried to communicate with
her. The only audible reply the jurist could detect was something like
“against my will” when he advised her of the necessity of the
transfusion. The judge tried to determine whether she would oppose
the blood transfusion should the court order it. To that the indication
was that she felt in that event it would not then be her responsibility.

The Jones’s abhorrence of blood transfusions stemmed from their
religious belief that the Scriptures say “that we should not drink
blood,” and consequently their religion prohibited transfusions. This
conviction persisted notwithstanding the fact that the physicians and
the judge pointed out that a blood transfusion is totally different from
drinking blood and that the blood goes into a different part through a
different process in the body.

The Court of Appeals allowed the transfusion and such other
medical treatments as would be necessary to save Mrs. Jones’s life.
Although the Court purported to base its decision on the interest in
preserving the status quo because the demonstrated imminence of
death from loss of blood would prevent the issue respecting the rights
of the parties from becoming moot before full consideration was
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possible, it did discuss in length the underlying controversy, and
together with its decision in denying a rehearing 1 shed some light as to
the sentiment of the Court on at least a few of the constitutional
questions.

Among other things, the petition for arehearing presented on behalf
of Mrs. Jones alleged that the court action in forcing blood upon her
was a violation of her conscience and of the liberty guaranteed by the
First Amendment to the Constitution of the United States. Further, it
averred that she had been deprived of her liberty by the invasion of her
person without due process of law, contrary to the Federal
Constitution. The petition also requested a review of the propriety of
the judicial substitution of medical discretion for individual discretion.
The absence of formality of the original proceedings was challenged as
was the fact that the question was moot at that time because blood had
been given to the patient;

The petition for the rehearing was denied for several reasons. One
judge, Warren E. Burger, then sitting on the Court of Appeals,
questioned the existence of any case in controversy because in his
opinion there was no legally protected right which was invaded or
about to be invaded by another party. In his view the refusal of Mrs.
Jones to accept medical treatment neither invaded nor threatened any
right of the hospital, particularly when the patient and her husband
offered to sign a waiver to relieve the hospital of any liability for the
consequences of failure to effect the transfusion. While the judiciary
recognizes the need for intervention in certain medical situations to
enforce a patient’s right to protest certain planned treatment, it also
sees a duty in other situations to enforce medical treatment, e.g., the
innoculation against contagious disease during the threat of an
epidemic “and there are no religious exceptions from this order.”2 The
thrust of the comment in the Georgetown case, even though the appeal
was decided on largely procedural grounds, was that the courts should
use great restraint in enforcing their judgment on an individual in
situations concerning medical treatment. The rhetorical question is
asked in the decision, “If the patient has objections to treatment based
on religious conviction, or if he rejects the medical opinion, are the

I. 331 Fed. 2d 1010(1964)

2. Jacobson vs Massachusetts. 197 U.S. 11 (1905).
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courts empowered to decide for him?” That question is answered in the
numerous cases where the judiciary has concluded that the individual
interest is subordinate to the State’s interest.

The Supreme Court of the United States in the case of Roe vs Wade 1
has established as a premise that the constitutional right of privacy
includes the right of a mature competent adult to refuse medical
procedures that may prolong one’s life and which to a third person, at
least, appear to be in the patient’s best interests. However, the Court
declared that this right is not absolute, is subject to some limitations
and that at some point the State’s interests relative to protection of
health, medical standards, and prenatal life become dominant.2 The
State’s interest was dominant in the eyes of the court in the case ofDoe
vs Bolton 3 when the court rejected the theory of an absolute right of a
woman to terminate her pregnancy for whatever reason she chooses.

The State’s interest in protecting public health has been cited as a
reason for considering the sovereign’s interest as superior to the
individual’s right to privacy. In a case involving a challenge to the
validity of a conviction under a State statute authorizing a fine for an
adult who refuses to be vaccinated asrequired by that statute, the court
found that the defendant’s claim of an “inherent right of every free man
to care for his own body” to be subservient to the interest ofthe state in
the protection of its inhabitants from a dangerous contagious disease. 4

The purpose, of course, in this circumstance is not to require the
individual to save his own life but to prevent the spread of disease.

In the Georgetown case the court ordered a transfusion for a mother
of a seven-year old child on the grounds that the state as parens patriae
will not allow a parent to abandon a child, inferring that the patient
had a responsibility to the community to live and to care for her infant.
One author found two State interests in the conclusions drawn in this
case: (1) prevention of psychic harm to the child by loss of the parent,
and (2) prevention of economic harm to the state by the child becoming
a public charge. s

1. Roe vs. Wade. 410 U.S. 1 13 (1973)
2. Idat 155.
3. 410 U.S. 179 (1973).

4. Jacobson vs Massachusetts, 197 U.S. 11 (1905) at 26.
5. Cantor, N.L., A Patient sDecision to Decline Life Saving Medical Treatment, 26 Rutgers Law Review 228
(1977).
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In the case of United States vs George the court found a superior
State interest in protecting the medical profession. The court in that
instance refused to order physicians to administer treatment which
would in effect amount to medical malpractice, notwithstanding the
wishes of the patient:

To require these doctors to ignore the mandates of their
own conscience, even in the name of free religious exercise,
cannot be justified,.. .the patient may knowingly decline
treatment, but he may not demand mistreatment {ldat 784).

Some cases have cited the State’s interest in preventing suicide as a
reason to authorize the imposition of medical treatment which a
patient has declined. In order to justify this theory the court would
seem to have to differentiate between passively submitting to deathand
actively seeking it. In a New Jersey case, John F. Kennedy Memorial
Hospital vs Heston 2 the court authorized a transfusion to a patient,
who did not want it because of religious beliefs, saying, “There is no
constitutional right to choose to die...Nor is constitutional right
established by adding that one’s religious faith ordains his death.”3 The
rationale in this case is, of course, that the patient’s refusal to accept
life-saving medical treatment is an attempt at suicide and preventing a
suicide is a valid paternalistic exercise of the police power of the state.

Perhaps the most publicized case involving the issue oi me
withdrawal of life-support systems from an incompetent person is the
matter of Karen Ann Quinlan.4

In what is presumed to be the result of an ingestion of a combination
of drugs and alcohol, Karen Ann Quinlan, a twenty-two year old New
Jersey resident, on April 15,1975, entered into a coma and was reduced
to a vegetative state. Prior to her admission to the hospital, Karen had
twice stopped breathing, being revived once by mouth-to-mouth
resuscitation and by a respirator. It is believed that brain damage was
caused by the insufficiency of oxygen in her blood stream during these
periods. Karen’s breathing was artificially maintained from the time of
her entrance into the hospital until attempts were made to wean her

In re Quinlan

1.239 F. Supp. 752,
2. 58 N.J. 576.
3. Id at 580.

4. In re Quinlan, 70 N.J. 10; In the Mailer of Karen Quinlan. 355 A. 2d 665 (1976).
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from the respirator beginning on May 22, 1976.
Karen Ann Quinlan’s attending physicians, Dr. Robert J. Morse

and Dr. Ashad Javard, indicated that if the life-support apparatus
were removed from Karen she would die. On July 31, 1975, Karen’s
parents, Mr. and Mrs. Joseph Quinlan, by executing a document,
authorized the attending physician to “discontinue all extraordinary
measures.” Dr. Morse, however, refused to comply, charging that such
an act would be contrary to the then acceptable standards of medical
practice. Subsequently, Joseph Quinlan brought an action seeking to
be appointed Karen’s legal guardian and to obtain authority from the
court to direct the withdrawal of the respirator. He also sought
injunctive relief against the health care providers from interfering with
this authorization and against the county prosecutors from charging
him with criminal homicide.

Mr. Quinlan asserted in court that under the doctrine of parens
patriae the court is the ultimate guardian of all those under a disability
and/or incompetent to make a decision or if capable of making a
decision, incapable of communicating it, and that the court may issue
an order directing the termination of the respirator, thus allowing
Karen to die a natural death. Mr. Quinlan further invoked the
constitutional “right of privacy” argument which, it was argued,
includes the right to terminate life-supporting devices and permits the
Quinlan family or Karen’s legal guardian to exercise this right in her
behalf. He also contended that the continuation of extraordinary
measures to keep Karen alive constituted cruel and unusual
punishment and that the state should not only be allowed to direct a
withdrawal of the respirator but is in fact compelled to do so.

The New Jersey Superior Court denied Mr. Quinlan’s petition. 1
Judge Muir decreed that the issue of the withdrawal of the respirator
was medical rather than legal, and because the attending physician
made a medical decision not to terminate the respirator, the Court did
not have the power to compel the physician to change that decision. In
reaching his decision the trial judge interpreted the law to mean that it
was not legally permissible to find that the artificial life-support
systems did not support a life in being and hence any termination
causing the death of the patient was unlawful, and in fact might make
the perpetrator liable to a charge of criminal homicide.

However, in a unanimous decision, the New Jersey Supreme Court
1. In the Matterof Karen Quinlan. An Alleged Incompetent. 137 N.J. Super. 227, 348 A. 2d 801 (1975).
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overturned the lower court decision and ruled that Karen Ann
Quinlan’s natural guardian, her father, in conjunction with medical
personnel, might legally decide to withdraw Karen’s life-support
systems:

Upon the concurrence of the guardian and family of
Karen, should the responsible attending physician conclude
that there is no reasonable possibility of Karen’s ever
emerging from her present comatose condition to a
cognitive sapient state and that the life-support apparatus
now being administered should be discontinued, they shall
consult with the hospital “Ethics Committee” or like
body... If that consultative body agrees that there is no
reasonable possibility of Karen’s ever emerging from her
present comatose condition to a cognitive, sapient state, the
present life-support system may be withdrawn and said
action shall be without any civil or criminal liability {ld at
55).

The Court in its decision seemed to rely on the patient’s right to
privacy safeguarded by the Fourteenth Amendment to the Constitu-
tion which, in these circumstances, would include the right to refuse
medical treatment. In the instance of a comatose patient such right
might be exercised by Karen’s father as the appropriate guardian.

In trying to establish a balance between the imputed wishes of a
dying patient and the State’s interest in the preservation of life, the
Court said;

We think that the Statels interest weakens and the individual’s
right to privacy grows as the degree of bodily invasion increases
and the prognosis dims {ld at 41).

The Court concluded from the facts that the point was reached
where the individual’s rights overcame the State’s interest. The Court
assumed that Karen Quinlan would choose death if she were capable
of doing so;

We have no doubt in these unhappy circumstances that if
Karen were herself miraculously lucid for an interval (not
altering the existing prognoses of the condition to which she
would return) and perceptive of her irreversible condition.
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she could effectively decide upon discontinuance of life-
support apparatus, even if it meant the prospect of natural
death {ld at 39).

Having concluded that Karen Quinlan had a constitutional right to
choose death and having determined that she or anyone else would in
fact so choose in these circumstances, the Court then proceeded to
allow someone else to make the decision that she was unable to make
because of her condition, invoking the doctrine of “substituted
judgment”:

As part of the inherent power of equity a Court ofEquity
has full and complete jurisdiction over the persons of those
who labor underany legal disability... The Court’s action in
such a case is not limited by any narrow bonds, but it is
empowered to stretch forth its arm in whatever direction its
aid and protection may be needed. While this is indeed a
special exercise of equity jurisdiction, it is beyond question
that by virtue thereof the Court may pass upon purely
personal right {ld at 34).

In reversing the decision of the lower court, the Supreme Court of
New Jersey disagreed with Judge Muir’s findings that the withdrawal
of the respirator is a purely medical decision:

Such notions as to the distribution of responsibility,
heretofore generally entertained, should however neither
impede this Court in deciding matters clearly justiciable nor
preclude a re-examination by the Court as to underlying
human values and rights. Determination as to these must, in
the ultimate, be responsive not only to the concepts of
medicine but also to the common moral judgment of the
community at large. In the latter respect the Court has a
non-delegable judicial responsibility {ld at 677).

Despite the specificity and import of this pronouncement, which
parallels the decision of the Massachusetts court in the Saikewicz
matter discussed below, the New Jersey court nonetheless transferred
the guardianship of his daughter to Joseph Quinlan and empowered
him to assert her right of privacy in directing the withdrawal of the
respirator.
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The ultimate irony of the Quinlan case is that, as of this writing,
Karen Quinlan is alive in a county nursing home, receiving the
treatment ordinarily given to a chronic patient. After the decision of
the New Jersey Supreme Court establishing a procedure for the
removal of life-support systems, Karen Quinlan was successfully
weaned off the n spirator and she no longer requires it for the
maintenance of her existence. Prior weaning efforts had failed and,
therefore, the Supreme Court obviously did not consider the
possibility of continued life without the respirator. It is important to
note that at no time has Karen’s condition ever met the requirements of
any medical definition of brain death, irreversible coma, or the more
traditional definition of death involving pulmonary or respiratory
cessation. The EEC tracings have never been “flat” as is required
almost universally for a finding of brain death. There is reaction ofher
pupils to bright light. However, there has been no improvement in her
condition and the possibility of her return to any kind of normalcy is
considered remote.

In a 1977 decision involving an appeal of a conviction for criminal
homicide, the Massachusetts Supreme Judicial Court established the
“brain death” criteria as the basis for determining the time of death. 1

On August 24, 1975, Ronald J. Salem was struck on the head with a
baseball bat by the defendant, Siegfried Golston. Because of the
resultant injury a large portion of the front of the victim’s skull was
removed in order to relieve pressure on his brain, and he required an
artificial respirator to breathe. Two days later, Salem's blood pressure,
heart beat, and pulse were not observable, he failed to breathe when
taken off the respirator for two minutes, and an electroencephalogram
revealed no evidence ofany cerebral electrical activity. On August 28,
he again made no attempt to breathe when taken off the respirator,
there were no reflex actions, or response to painful stimulation, and a
second electroencephalogram showed no evidence of brain wave
activity. The physician consulted with the family of the victim and on
August 31 the respirator was removed and the victim’s heart stopped.

At the trial, medical testimony disclosed that on August 25 only the
brain stem of the midline brain was still working and capable only of
the most primitive responses. On August 26, all remaining brain stem

Commonwealth vs Siegfried Golston

Commonwealth vs Siegfried Golston, Adv. Sh. (1977) 879,
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functions such as gasping for breath, and responding to painful stimuli
had ceased, and the victim never again exhibited any signs that his
brain stem or cortex was functioning. The attending physician made
the determination that the victim was then dead, having reached the
stage of irreversible “brain death.” Electroencephalograms done on
August 26 and August 28 confirmed this opinion and justified the
removal of the respirator on August 31. The autopsy revealed a
decomposed and jelly-like brain consistent with a brain dead for two
days. The medical examiner reported that the victim had been dead
since August 28,

The defendant’s defense with respect to these medical procedures
was two-fold; (a) that the action of the physician in discontinuing the
respirator support system was an intervening cause of death, and (2)
that the withdrawal of the respirator deprived the defendant of a
possible defense, i.e., that the victim might have lived more than a year
and a day, thereby making him immune to prosecution for murder.

The Court dispatched the first argument by stating that the jury
found, in answer to special questions, that the death of the victim
occurred before the artificial life-support was discontinued, and that
theact of the attending physician did not involve a “reckless disregard
of the probable harmful consequences to the victim.” In disposing of
the second argument, the Court stated that, although it has recognized
the common law rule that the victim of an assault must die within a
year and a day from the infliction of a mortal wound to constitute
criminal homicide, this rule would not be applicable to a case where the
victim died within a week. In support of this finding, the Court cited a
passage from an authoritative text on criminal law;

The difficulty in proving that the blow caused the death
after so long an interval was obviously the basis of the rule.
Now that the doctors know infinitely more, it seems strange
that the year-and-a-day rule should survive to the present. 1

The rule has been abolished by statute in New York2 and at least two
other states, New Jersey and Pennsylvania, have abolished it by
judicial decision. 3 The Massachusetts Supreme Court in the Colston
case strongly infers that it is ready to discard this rule.

LaFave, W.R., and Scott, A.W., Jr., CriminalLaw, s. 35 at 266 (1972).
People vs. Brengard. 265 N.Y. 100 (1934).
Stale vs. Young. 148 N.J. Super. 405 (1977); Commonwealth vs. Ijtdd. 402 Pa. 164 (1960),
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In upholding the lower court rejection of the defendant s two basic
arguments, the Massachusetts Supreme Judicial Court relied on the
determination that death, i.e., brain death, had occurred before the
respirator had been removed. In rejecting the traditional definition of
death as a cessation of heart beat, the Court turned to the definition of
“brain death”, as developed by the Ad Hoc Committee of Harvard
Medical School in 1968, which is to be applied when the heart is
maintained artificially.

The judge instructed the jury correctly, the Supreme Court affirmed,
when he told them that “as a matter of law, the occurrence of a brain
death, if you find it, satisfies the essential element of the crime of
murderrequiring proof beyond a reasonable doubt of the death of the
victim.” Brain death occurs when, in the opinion of a licensed
physician, based on ordinary and accepted standards of medical
practice, there has been a total and irreversible cessation of
spontaneous brain function, and further attempts at resuscitation or
continued supportive maintenance would not be successful inrestoring
said function.

The interplay between the collateral legal right of those involved in
the circumstances surrounding the termination of life-support systems
and the rights of the patient is exemplified in the Deborah Mari Case. 1

Deborah Mari was a minor, fourteen years ofage, who was involved
in a serious automobile accident on May 7, 1977. She was brought to
the Brockton Hospital where it was determined that she had suffered
severe injuries to her brain. On May 10, an electroencephalogram was
given to Miss Mari with negative results. Twenty-four hours later,
another electroencephalogram test was administered and again it
showed an absence of brain activity. In the opinion of the attending
physician and of the neurological staff of the hospital, the patient was
clinically dead. The Harvard Medical School criteria were cited and
the opinion stated that all the various criteria to establish death were
met in that instance. The parents brought a petition to havetheir child
declared legally dead and further stated in their petition that they
wished to have her organs available for transplant purposes. Evidence
and expert witness testimony indicated that ifthe supportive machines

In the Matter of: Petition of Louis Mari.

I. In the Matter of: Petition of Louis Mari. Plymouth (Mass.) Superior Court No. CA 77-5062, decision
entered May 16, 1977.
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were disconnected the heart would beat for no longer thanfive to ten
minutes and would then cease to function. It was further stated that the
blood pressure of Deborah had sunk to a very low point, indicating
that deterioration of her vital organs was already beginning, and that
any delay in removing the organs would render them unfit for
transplantation. There was further testimony of the urgent needfor the
organs, particularly the kidneys inasmuch as there were over two
thousand patients currently on dialysis machine* awaiting healthy
organs.

Based on the above, the Superior Court judge concluded (1) that
Deborah Mari was clinically dead, (2) that her parents wished to have
her organs removed for transplant purposes, and (3) that the situation
was one of urgency and immediacy. The judge therefore ordered that
the hospital be authorized to remove the supportive machinery and
that the transplant team be allowed to remove the vital organs in
accordance with the parents’ wishes.

The petition to the Superior Court was necessary because of the
refusal of the Medical Examiner for Plymouth County to authorize the
medical procedures essential for the transplant. His refusal was
apparently based on the possibility that the withdrawal of the life-
support systems would jeopardize some legal rights of the operators of
the motor vehicle and others who may have been involved in the
accident in which the plaintiffs minor daughter was injured.

This matter occurred before the Supreme Judicial Court’s decision
in the Saikewicz case, described below, which prescribed the legal
procedures in these matters. In the Mari case, the attorney for the
parents, Louis and Janice Mari, selected, quite properly, the Superior
Court as a forum in which to petition, whereas after the Saikewicz case
the Probate Court has been designated as to the court to preside over
these matters because of its peculiar character and its jurisdiction over
the appointment of guardians of incompetent persons.

Superintendent of Belchertown State School et al. vs. Joseph
Saikewicz

The most recent Massachusetts case concerning the decision-
making responsibility as to whether life-supporting or life-prolonging
treatment should be applied is Superintendent of Belchertown State
School et al. vs. Joseph Saikewicz. 1

Adv. Sh. (1977) 2461
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Unlike the Quinlan case which entrusted such decisions to the
patient’s guardian, family, attending doctors, and a “Hospital Ethics”
committee, the Saikewicz case holds that the judiciary has exclusive
power in this area:

Such question of life and death seems to us to require the
process of detached but passionate investigation and
decision that forms the ideal on which the judicial branch of
government was created.

The case involved a petition presented to the Hampshire County
Probate Court by the Superintendent of the Belchertown State School
for the appointment of a guardian for Joseph Saikewicz, a resident of
the State school, with the authority to make the necessary decision
concerning the care and treatment of Saikewicz who was suffering
from leukemia. According to the petition, Saikewicz was sixty-seven
years old, mentally retarded, with an IQ of ten and, mental age of
approximately four years and eight months. The record further
indicated that, apart from his condition of leukemia, he was in good
health. He was not, however, able to communicate verbally, having
only the ability to gesture and grunt to signify his wishes, and respond
in the same manner. As his history at the school indicated, Saikewicz
was unable to respond to questions as to whether he was experiencing
pain, and was generally disorientated. He had lived in state institutions
since 1923 and had been in Belchertown since 1928. He had two sisters,
who were advised of the proceedings but they declined to become
involved.

On April 19, 1976 Saikewicz was diagnosed as suffering from acute
myeloblastic monocytic leukemia,which is invariably fatal. Testimony
at the hearing in the Probate Court pointed out that chemotherapy, the
usual treatment, involves the administration of drugs over several
weeks for the purpose of killing the leukemia cells. However, this
treatment affects normal cells as well and the ultimate effect is to
destroy the vitality of the bone marrow. As a result, the patient
generally becomes anemic and may bleed or suffer infection, usually
requiring transfusions. The initial effect therefore of chemotherapy is
that the patient will become more ill, suffer serious side effects such as
nausea and bladder irritation, and there is the possibility that the
infections during the initial period of anemia will prove fatal. It was
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pointed out that while most patients survive chemotherapy, remission
(a temporary return to clinical normalcy) is achieved in only thirty to
fifty percent of the cases and it usually lasts for between two and
thirteen months although longer periods of remission are possible.
According to medical testimony, treatment is likely to be more
successful in younger patients. Further testimony indicated that
Saikewicz, if left untreated, would live for a matter of weeks or perhaps
several months. The disease in running its natural course would not
result in pain for the patient and death would probably come without
discomfort.

On May 13, 1976, following the conclusion of testimony and
evidence, the judge ordered that no treatment be administered to
Saikewicz for his condition of acute myeloblastic monocytic leukemia.
The judge further ordered thatall reasonable and necessary supporting
measures be taken, medical or otherwise, to safeguard the well-being of
Saikewicz in all other respects and to reduce as far as possible any
suffering or discomfort which he might experience. Saikewicz died of
bronchial pneumonia, a complication of the leukemia, without pain or
discomfort on September 4, 1976. In addition to entering findings of
fact and issuing an order, the lower courtjudge reported the case to the
Appeals Court where an application for direct appellate review was
allowed by the Supreme Judicial Court.

The Massachusetts Supreme Judicial Court recognized that it had a
duty in this case of establishing a framework in the law to guide health
care personnel in the execution of their professional responsibilities.
The Court addressed itself to three areas of determination:

(1) The nature of the right of any person, competent or
incompetent, to decline potentially life-prolonging treat-
ment.

(2) The legal standards thatcontrol the course of decision
whether or not potentially life-prolonging, but not life-
saving, treatment should be administered to a person who is
not competent to make the choice.

(3) The procedures that must be followed in arriving at
that decision.

The Court disposed of the question of the substantive rights of the
incompetent by saying that they are equal to and similar to the
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substantive rights of the competent. Relative to the question of
prolonging life by artificial means, the Court pointed out that the
nature of the choice has become more difficult because physicians have
begun to realize that in many cases the effect of using extraordinary
measures to prolong life is to only prolong suffering, isolate the family
from their loved one at a time when they may be close at hand, or result
in economic ruin for the family. The Court observed that the current
state of medical ethics in this area is as expressed by one commentator;

We should not use extraordinary means of prolonging life
or its semblance when, after careful consideration, consulta-
tion and the application of the most well conceived therapy
it becomes apparent that there is no hope for the recovery of
the patient. Recovery should not be defined simply as the
ability to remain alive; it should mean life without
intolerable suffering. 1

The Court stated that there is implicit recognition in the law of the
Commonwealth that a person’s bodily integrity may not be invaded
without his prior consent; the antecedent of this “doctrine of implied
consent”, so-called, may be found in the same guarantees of the Bill of
Rights which similarly grant the freedom to a woman to terminate
pregnancy under certain conditions. 2 Since the Court had determined
that the substantive rights of an incompetent person were no less than
those without legal disability, it stated that the incompetent’s right to
privacy could be asserted on his behalf by his guardian. On this point,
the Court adopted the view of the New Jersey Supreme Court as
expressed in the following language in the Quinlan decision:

The only practical way to prevent destruction of the right
(of privacy and self determination) is to permit this guardian
and family of Karen to render their best judgment... as to
whether she could exercise it in these circumstances.

Thus, this doctrine of “substituted judgment” is applied in the
Saikewicz case. The doctrine, well settled in precedent, calls on the
court to “don the mental mantle” of the incompetent. 3

1. Lewis, Machine Medical and Its Relation to the Fatally 111. 206 J.A.M.A. 387 (1968).

2. Roe vs. Wade. 410 U.S. 113(1973),
3. In Re Carson, 39 Misc. 2d 544.
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In its discussion relative to the subordination of the individual’s
right of privacy to the State’s interest, the Court referred to the leading
case on the issue Application of the President and Director of
Georgetown College, Inc. 1 In this action, the District of Columbia
Court of Appeals ordered a patient, who had refused on religious
grounds to accept a blood transfusion, which was deemed necessary to
save her life.

However, in the Saikewicz case the Supreme Judicial Court
distinguished between a situation where an affliction is curable and the
situation where, notwithstanding heroic medical procedures, death as
a result of the affliction is inevitable. In the latter case the Court
construed the constitutional right of privacy as an expression of the
sanctity of free choice and self-determination, as fundamental and of
greater weight than any interest of the state. As pointed out in the
Quinlan case, prevailing medical ethical standards do not insist thatall
efforts toward prolongation of life be made in all instances, and if the
doctrine of informed consent and right of privacy can be made to
apply, then these rights are superior to constitutional considerations.

The Saikewicz decision recognizes as well-settled the traditional
power and responsibility under the doctrine ofparens patriae to care
for and protect the best interest of the incompetent person, and, if a
competent person faced with death may choose to decline treatment
which not only will not cure the person but which will substantially
increase suffering in exchange for a possible brief prolongation of life,
then it may not always be in the “best interest” to require that the
incompetent person submit to such treatment.

The immediate effect of this decision was, of course, to allow Joseph
Saikewicz to die a peaceful death rather than undergo painful and
bewildering treatment for terminal leukemia. However, the case is
noteworthy for its broader statement that only the courts, not
physicians or relatives, can made the decision as to the discontinuance
of life-support mechanisms and medical procedures:

We take a dim view of any attempt to shift the ultimate
decision making responsibility away from the duly
established courts of proper jurisdiction to any committee,
panel or group, ad hoc or pursuant... Such question of life
and death seems to us to require the process ofdetached but
passionate investigation and decision that forms the ideal on

i. 331 led 2d 1000; 377 U.S. 97K(1964). For a full discussion of this case, see earlier sections of this chapter.
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which the judicial branch of government was created.

On the other hand, the decision does not bar a mentally competent
patient or relative acting in behalf of an incompetent patient from
denying permission to initiate certain medical procedures or treatment
without judicial concurrence. However, once life-support systems are
supplied, they cannot be removed without the court’s permission and it
is the family’s responsibility and prerogative to petition the court for
such consent. 1

In a recent article in the Boston Bar Journal2 Jonathan Brant,
Esquire, an Assistant Attorney General and co-author of the brief for
the Civil Rights Division of the Department of the Attorney General in
the Saikewicz case indicates that the recent judicial decisions will
prompt a new interest in the constitutional right of privacy;

Quinlan and Saikewicz represent the beginning of a flood
of litigation in which courts will be asked to approve of
measures to discontinue or not to commence certain
treatment procedures. From these two cases, and the legal
precedents upon which they are based, come the outlines of
a legal framework for consideration of such cases in the
future.

Mr. Brant sees as still unresolved the role of the court in reviewing
medical decisions. Whereas the New Jersey court in the Quinlan case
deferred the decision as to whether or not to withdraw life-support
systems to a medical ethics committee, the Massachusetts Supreme
Judicial Court vigorously upheld its own exclusive prerogative to
decide such matters.

Others, particularly in the medical profession, see the effect of the
Saikewicz case as hamstringing the medical care provider. They
suggest that medical staff may refrain from making even the most timid
judgmental decision as favoring a weaning or even partial withdrawal
of life-support systems without an express direction from the court.
They view the case as forcing upon physicians the duty to needlessly tie
up expensive hospital apparatus that might well be put to better use.

Impact of Cases

I. Comments of William J. Curran,Professor of Medical Law, Harvard University, Boston Herald American.
Boston, Mass., January 8. 1978.
Brant, J., Esq., Beyond Quinlan and Saikewicz. Boston Bar Journal, Boston, Mass. June 1977, p. 5.
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The impact of the Saikewicz decision, giving the judiciary the
authority and power to determine “right to die” situations, is beginning
to be felt. On January 5, 1978, the Plymouth County Probate Court
ruled that William J. Norton of Hull, Massachusetts, who was injured
in an automobile accident on December 26, 1977, had been brain dead
since that date. The ruling was a result of a petition filed in that court
by the young man’s parents to have the life-support systems removed
from their son, a patient at the Carney Hospital in Dorchester.
Accompanying the petition was a statement by the Chief of Neuro-
surgery of that hospital indicating that the patient had suffered ir-
reversible brain damage. The Court allowed the petition, the ap-
paratus was removed, and the patient’s respiratory and circulatory
systems ceased to function.

The Chief Justice of the Probate Court and that Court’s
Administrative Committee have been holding conferences with
representatives of many interested groups, including the
Massachusetts Medical Society and the State Department of Public
Health, in an effort to assess the effect of the Saikewicz decision, and to
set up procedures by which the court may anticipate the volume of
cases and expedite the handling thereof. The best estimate at this
writing is that there are perhaps ten cases of this nature currently under
consideration.

As the procedure for this type of petition is refined it is interesting to
note that the court still maintains the framework of an adversary
system. The petitioners in the Norton case, the patient’s parents,
sought to be appointed the young man’s guardians for the purpose of
making a decision in his stead concerning the continuation of the life-
support system. However, additionally, the court requires the
appointment of a guardian ad litem to represent the patient and
presumably to argue the case against removing the support systems.
The appeal process is available to both the petitioner and the guardian
ad litem and the higher court may review either the approval or denial
of the petition.

As indicated in Appendix B, all fifty states, including
Massachusetts, 1 have adopted theUniform Anatomical Gift Act in one

CHAPTER IV.
UNIFORM ANATOMICAL GIFT ACT

I. G.L.c, 113,ss. 7to 13; Acts of 1971, Chapter653.
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form or another.
The statute establishes legal guidelines and procedures in the

transplantation of parts from one human body to another. The Act
does not involve itself directly in the situation where “live” transplants
are involved. While this practice is widespread and of great value to
medical science in general, the statute addresses itself to the complex
legal issues involved in the removal of parts of a dead body. Many
competing interests must be considered, including the wishes of the
deceased, expressed during his or her lifetime, concerning the
disposition of the person’s body and the availability of same for organ
transplantation; the wishes of the deceased’s family; the interest of the
state, particularly in violent deaths, to have the body available for an
autopsy to determine the cause of death; and the need, immediate and
long term, for tissues and organs for transplantation. In some waysall
these interests compete against one another and point to the need for
statutory guidelines. The Uniform Anatomical Gift Act seeks to
resolve these competing interests by answering the legal questions that
arise, which the National Conference of Commissioners on Uniform
State Laws lists as: (1) who may during his life make a gift of a part of
his body, (2) does the spouse or next of kin have the authority to set
aside the expressed directions of the deceased concerning disposition
of the body, (3) who may legally donateanatomical gifts and for what
purpose, (4) must it be done by a will or by other writing, (5) how can
an expression of desire to become a donor be revoked, (6) what
protection should be provided to medical staff and others who act
pursuant to the desires of a donor, and (7) the extremely important
question of the potential conflict of interest of the physician in charge
precluding him from taking part in any organ transplantation.

Prior to the adoption by the various states of the Uniform
Anatomical Gift Act, the laws in the different jurisdictions were a
confusing mixture of statutes and common law, or the law did not
address the subject at all. Some states had statutes dealing only with
the donation of specific organs. Four states limited their laws to the gift
of eyes only.

The fact that the Act has been generally adopted facilitates the
donation of organs in that it eliminates possible confusion and
apprehension as to conflicting laws in instances where the place of
death or transplantation is different from the donor’s residence. The
Act appears to accomplish its purpose of providing a vehicle consistent
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with contemporary mores to effect a dignified and entirely legal
disposition of dead bodies and parts thereof.

The first case to present the question of the “definition ofdeath” in
the context of organ transplantation was Tucker vs. Lower'. The
brother of a patient, whose heart was removed in 1968 in what was the
world’s seventeenth human heart transplant, sued the defendant
doctors who were members of the Medical College of Virginia
transplant team. The plaintiff claimed that the heart was removed
without the approval of the next of kin and from a person who was not
dead. Testimony in the case indicated that the deceased was admitted
to the hospital with severe head injuries as a result of a fall, and that
after a neurological operation he was placed on a respirator. At the
time he was taken to the operating room to have his organremoved “he
maintained vital signs of life, that is... normal body temperature,
normal pulses, normal blood pressure and normal respiration.” Based
on the neurologist’s finding that the patient was dead from a
neurological standpoint, the respirator was turned off and he was
pronounced dead.

The court, in denying defendant’s motion for summary judgement in
their favor, indicated it adhered to the “legal concept of death” and
rejected the invitation offered by the defendants to employ a medical
concept of neurological death in establishing a rule of law. The court
ruled that the jury might find in plaintiffs favor if it determined “that
the decedent’s life was terminated at a time earlier than it would have
ordinarily ended had all reasonable medical efforts been continued to
prolong his life.” However, a verdict was returned in favor of the
defendants.

The case significantly illustrates the disinclination of the court to
depart from past decisions and not to upset the assumption on the part
of society that it might act with impunity if its acts are consistent
with rules established by precedent. The court strongly recommended
that any radical change in the law regarding the occurrence of death
and the basic societal concepts relating to the preservation of life
should be made by the legislative process.

The subject of “death with dignity” or “natural death” involves a

CHAPTER V.
THE “LIVING WILL’

Richmond, Va.. L. and Eq. Ct„ No. 2831. May 23, 1972.
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procedure whereby a person may provide in advance for the
withholding or withdrawal of medical care in the event the person
should suffer a terminal illness or mortal injury. One method of
accomplishing this is by means of a “living will .

The “living will” is not recognized at common law nor has it been
sanctioned by the courts. Thus efforts to clothe the procedure with le-
gal credibility have been concentrated on the legislative scene. While
the first legislative proposal on this score was introduced in the 1938
session of the Nebraska Legislature, the issue did not attract
substantial interest until the early 1970’5. Proponents’ efforts met with
failure until 1976 when California became the first state to enact such
legislation. In 1977 seven more states, Arkansas, Idaho, Nevada, New
Mexico, North Carolina, Oregon, and Texas passed laws permitting a
person to determine that no extraordinary life-sustaining procedures
be employed to prolong his or her life. On the other hand, “living will”
proposals were rejected in approximately thirty-two states, including
Massachusetts.

On September 30, 1976 California became the first state to enact
legislation (effective January 1977) which expressly authorizes the
withholding or withdrawal of life-sustaining medical procedures from
adult patients afflicted with a terminal condition when the patient has
executed a directive in the form and manner prescribed. 1

To execute a directive (see Appendix C) a person must be at least
eighteen years of age, mentally competent, and the signatures of two
witnesses must be obtained. Because of concerns about improper
influences and coercion, neither witness can be related to the person
signing the directive, have any claim to that person’s estate, or play any
role in that person’s medical care. A directive must be signed by the
person who will be affected by it. A parent may not sign on behalf ofa
child, nor a guardian on behalf of his ward. If the patient is ina nursing
home, one of the two witnesses must be a patient advocate or an
ombudsman designated by the Department of Aging. The instrument
is legally binding only if signed and witnessed at least fourteen days
after a person is found by two doctors to have a terminal condition. If
an individual signs a directive and thereafter becomes terminally ill, the
directive is advisory only the doctor in the light of existing cir-

California

California Health and Safety Code, ss. 7185-7194; Chapter 1439, Acts of 1976.
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cumstances is free to honor or disregard the patient’s desires. If the
directive is valid and the physician willfully refuses to honor it he may
be guilty of unprofessional conduct but may not be charged with a civil
wrong or criminal offense.

The directive is effective for five years unless revoked. Revocation
may be accomplished by physically destroying, defacing or cancelling
the document. A person need not be mentally competent to revoke a
directive.

The Natural Death Act relieves physicians and licensed health care
professionals, acting under the direction of a physician, from criminal
prosecution or charges of unprofessional conduct, and health facilities
from civil liability, for withholding or withdrawing life-sustaining pro-
cedures in accordance with the provisions of this Act.

The Act provides that withholding or withdrawing life-sustaining
procedures shall not constitute a suicide nor impair or invalidate life
insurance or modify existing life insurance, and that the making of a
directive will not restrict, inhibit, or impair the sale or procurement of
life insurance, or modify existing life insurance policies. Furthermore,
the Act stipulates that health insurance carriers shall not require the
execution of a directive as a condition for obtaining a health insurance
policy.

Willfully concealing or cancelling the directive of another without
consent subjects the offender to prosecution for a misdemeanor. If
such an act causes the death of a declarant by the withdrawal of life-
support procedure, the perpetrator would be subject to prosecution for
unlawful homicide.

Addressing the subject of euthanasia, the Act stipulates that
“Nothing in this chapter shall be construed to condone, authorize or
approve mercy killing, or to permit any affirmative or deliberate act or
omission to end life other than to permit the natural process of dying as
permitted in this chapter”.

Supporters of the legislation included the California Medical
Association, the American Civil Liberties Union, and a number of
senior citizen organizations.

Arkansas
Now incorporated into Arkansas law is the right of persons “to

refuse and deny the use or application by any person of artificial,
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extraordinary, extreme or radical medical or surgical means or
procedures calculated to prolong his life. Alternatively, every person
shall have the right to request that such extraordinary means be
utilized to prolong life to the extent possible”. 1

Any person, with the same formalities as are required by law forthe
execution of a will, may execute a document exercising such rights. In
the event the person is a minor or an adult physically or mentally
unable to execute, or is otherwise incapacitated from executing, such
document, a spouse, either parent of a minor, his child if over
seventeen, or if more than one child, a majority of his children over
seventeen ifthe spouse is unwilling to act, or the nearest living relative
may execute the directive. In the case of an incompetent person, a legal
guardian may execute the directive. Additionally a form executed in
compliance with the statute must contain a signed statement by two
physicians that extraordinary means would have to be utilized to
prolong life.

Any person, hospital or other medical institution which acts or
refrains from acting in reliance on and in compliance with such
documents shall be immune from liability otherwise arising out ofsuch
failure to use or apply artificial, extraordinary, extreme or radical
medical or surgical means or procedures calculated to prolong such
person’s life.

The Idaho “living will” statute, signed into law on March 18,1977, is
generally similar to the California Natural Death Act.2 However, the
Idaho law does not impose a duty of verification of proper execution of
the directive on the part of the attending physician nor does it
incorporate a California provision relative to pregnant women or
nursing home residents. The statute permits a competent person
eighteen years of age or over with a terminal condition as diagnosed by
the attending physician to execute a directive mandating withdrawal or
withholding of life-support mechanisms when the patient’s death is
imminent. The statute defines “terminal condition” as an incurable
physical condition caused by disease or illness which reasonable
medical judgment determines shortens the life span of the patient.

The terminally ill patient must execute the directive in the presence

Idaho

'• Arkansas Statutes, ss. 82-3801 to 82.3804; Act 879, approved March 30, 1977
2. Idaho Code, s. 39-4501 ct seq.
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of two witnesses, none of whom are beneficiaries under a will of the
patient. The statute excludes the attending physician, his employees or
employees of the hospital or health care facility from being witnesses to
the directive. Civil and criminal immunity are provided for physicians
and health care providers who act according to the directive, or who
fail to act in the case of a revoked directive, if there was no knowledge
of such a revocation.

As in the California act, the statute stipulates that the execution of a
“living will” shall not prejudice the declarant’s right to purchase life
insurance. Nor shall rights and benefits under an existing policy be
impaired if death results from either the withholding or withdrawal of
artificial life-sustaining equipment.

New Mexico
The New Mexico “Right to Die Act” 1, so-called, differs somewhat

from the norm in that it requires court certification if a document is
executed on behalf of a terminally ill minor. However, a document
may not be executed on behalf of a minor if the person executing the
document has actual notice of the minor’s contrary intention or if one
parent or guardian has actual notice of opposition by another parent
or guardian or by the minor’s spouse if the spouse is eighteen or over
and competent.

The statute provides that “an individual of sound mind and having
reached theage of majority may execute a document directing that if he
is ever certified under the Right to Die Act as suffering from a terminal
illness, then maintenance medical treatment shall not be utilized for the
prolongation of his life”. In order to be valid, execution of this
document must be done in the same manner as the execution of a will
and subject to the provisions of the Probate Court. The statuterequires
that the certification ofterminal illness must be issued in writing by two
physicians, one of whom is the attending physician. A physician
certifying terminal illness is immune from civil or criminal liability that
otherwise might be incurred unless he violated the standard of
reasonable professional care and judgment under the circumstances. A
physician relying on a properly executed directive and who has no
notice of revocation is immune from liability unless it is alleged and
proved that the physician’s action violated the standards ofreasonable

I. Chapter 287, Laws of 1977. approved April 7, 1977,
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professional care and judgment under the circumstances.
The statute imputes felony guilt to anyone who “knowingly and

willfully conceals, destroys, falsifies or forges a document with intent
to create the false impression that another person has directed that no
maintenance medical treatment be utilized for the prolongation ofhis
life or the life of a linor, or whoever knowingly and willfully conceals
evidence ofrevocation of a document executed pursuant to the “Right
to Die Act” and whoever knowingly and willfully conceals, destroys,
falsifies or forges a document with intent to create the false impression
that another person has not directed that maintenance medical
treatment not be used for the prolongation of his life”.

The Nevada statute 1 provides that “any adult person may execute a
declaration directing that when he is in terminal condition and
becomes comatose or is otherwise rendered incapable of com-
municating with his attending physician, life sustaining procedures be
withheld or withdrawn from him”. The directive is executed with the
same legal formalities as that of a will and is to be placed with the
patient’s medical records. The attending physician, employees of the
health care facility, the declarant’s spouse, a blood relative or any
possible beneficiary of the patient’s estate may not be a witness to the
document. Revocation of the directive may be verbal. The revocation
is also deposited in the patient’s medical file. As in other states, the
statute specifically grants immunity to hospital physicians or persons
working under the direction of a physician from civil or criminal
liability for withholding or withdrawing life-support procedures.

A somewhat non-typical provision of the Nevada statute grants the
attending physician considerable discretion relative to the execution of
the patient’s desires;

If a patient in a terminal condition has a declaration in
effect and becomes comatose or is otherwise rendered
incapable of communicating with his attending physician,
the physician shall give weight to the declaration as evidence
of the patient’s direction regarding the application of life
sustaining procedures, but theattending physician may also
consider other factors in determining whether the cir-
cumstances warrant following the directions.

Nevada

1. Nevada Revised Statutes, Chapter 449.
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Under the terms of another unusual provision of the Nevada law, a
forger of a directive or a person “who willfully conceals or withholds
personal knowledge of a revocation” shall be guilty of the crime of
murder, if such action hastens death through the withdrawal of a life-
maintenance system.

North Carolina
The purpose clause of the North Carolina statute 1 indicates that the

General Assembly “recognizes that an individual’s rights as a citizen of
that State include the right to a peaceful and natural death”.

The North Carolina statute also adds the criteria of irreversible
cessation of brain function to the traditional criteria for establishing a
person’s death. However it appears this standard is operative only in
cases involving life maintenance equipment.

In addition to the common provisions found in other “living will”
jurisdictions relative to the execution of the directive (declarant’s
signature, the number of witnesses and the exclusion of certain parties
as witnesses, etc.) the law requires certification of the document by the
Clerk or Assistant Clerk of the Superior Court. The document is
subject to no expiration date and continues in effect unless revoked.
Upon the determination by two physicians that the patient is suffering
from a terminal condition or incurable disease, the directive shall
become operative. The declaration gives immunity to medical
personnel and health facilities complying with the directive.

Oregon
The Oregon statute 2 permits an individual to execute a document

which directs his or her attending physician to withhold or withdraw
life-support systems. To execute the directive the patient must have
been diagnosed by two physicians as having a terminal condition, and
be at least eighteen years of age. The “living will” must be renewed
every five years and may be revoked at any time by the declarant. The
Oregon law is substantially the same as the California Natural Death
Act. However, it does not require the physician to determine the
validity of the directive as does the California law. A directive is “valid
on its face... unless the physician has... knowledge rendering it
invalid.” Proponents of the Oregon statute contend that the law is

1. North Carolina General Statutes, Art. 23, s. 90-322; Chapter 815, enacted June, 1977.
2. Oregon Revised Statutes, ss. 97.050 to 97.065; SB 438, effective October4, 1977.
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necessary to end confusion among doctors and lawyers regarding the
legality of withholding life-sustaining procedures.

Texas
The Texas Natural Death Act, 1 one ol the most recent statutes

enacted as of this writing, is identical to the California Death Act.

Pro and Con Arguments re “Living Will’’
Proponents Views. Proponents of right to die laws state that

specialization in medicine, advanced therapeutic technology, new
miracle drugs, machines, and medical techniques have radically
changed society. These changes have created a situation whereby an
individual often faces a medical system designed to cure but which in
effect does not prolong life but instead prolongs dying. For this reason,
they argue, there should be a method by which patients may control
their own medical care. The doctrine of informed consent, clearly
established in common law, permits a conscious competent adult
either to refuse or accept medical treatment. “Living will” legislation is
needed to protect this right when the individual becomes incapable of
making decisions. Thus, it is their contention that the “living will” is an
extension of the common law doctrine as applied to another class of
people.

Many hospitals in jurisdictions without such a law adopt a system
called “no code” a decision made by medical staff not to respond
and thereby terminate medical treatment in the case of a terminally ill
patient. “Living will” legislation seeks to protect the rights of a patient
by providing an alternate method of arriving at this decision and to
incorporate as far as possible the previously expressed desires of the
patient. Thus, supporters state the “living will” reaffirms the
accountability of the family and physician relative to termination deci-
sions in the case of life-maintenance apparatus and facilitates
discussion in advance of a crisis.

Proponents assert that the execution of a “living will” is avoluntary
act and only those who choose to do so will be affected by it. The status
quo prevails in all other cases. Those in favor of such laws claim that
they are not breaking new ground, but are merely seeking to preserve

1. Vernon's Texas Statutes, Chapter 20; Chapter 398, enacted June 15, 1977.
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the values of self-determination and autonomy in respect to an in-
dividual’s care and treatment of his body.

In a democratic society, proponents say, competent mature citizens
should not be the object of dictation in respect to their own supposed
well-being; that someone else’s judgment of what is best for the patient
should not be made on the basis of medical expertise alone. The
question of whether to accept treatment is a decision involving ethical
and other values, which the patient can make without scientific or
medical training. When physicians are granted this power exclusively,
the patient has lost the freedom to control his or her own body. Thus,
supporters of the “living will” charge that it is an assault on human
dignity to impose treatment on adults despite wishes they manifested
while competent. They indicate that public support for the “living will”
is increasing as illustrated by the fact that more than 500,000 persons
have requested “living will” forms that were developed by the Society
for the Right to Die and the Euthanasia Educational Council.
Publicity generated by the Karen Quinlan and other cases is expected
to cultivate greater public interest in this issue.

While the major thrust of the proponents’ arguments revolves
around the moral issue to decide on medical treatment as com-
plemented by the legal right of individual self-determination and
informed consent, advocates rely on a variety of other reasons to
support the need for “living wills”. Death with dignity follows as the
directive brings an end to prolonged suffering and torture. On this
point the advocates chastise the medical profession as being more
interested in treating the disease rather than in the welfare of the
patient.

Conversely, proponents contend that a “living will” statute is
advantageous to the healing arts profession. By assenting to the
patient’s desires as to the withholding or withdrawing of life-sustaining
equipment as expressed in the directive, the physician and other
personnel under his direction become immune from civil and criminal
actions, provided the customary standards of medical practice are
followed. In a given circumstance, in the absence of a “living will”, the
medical team does not enjoy this almost absolute protection against
litigation.

Adherents of the “living will” movement point to the impact of
economic consequences in the matter. Use of life-maintenance
equipment is costly and its role becomes much more pronounced when
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death is imminent. The psychological impact ol paying the bill adds
another dimension to the personal crisis the patient s family is
undergoing. Given the fact that death is inevitable in a given situation,
proponents contend that such sophisticated equipment should be
made accessible to patients who would derive substantial benefits from
its use.

Adverse Views. Some opponents to “living will’ legislation argue
that there is no need for legislation in this area because the clinical
environment normally allows discussion regarding appropriate care
among patient, family, and attending physician. Further, some
sources, principally the medical profession, contend the legislature has
no business intervening in the clinical setting.

Another argument advanced is the so-called “wedge” argument if
individuals are allowed to execute directives concerning the
withdrawal of life support, the time when society permits affirmative
acts to hasten death is not far away. Specifically, the common example
offered at legislative hearings which illustrates the “wedge” theory is
the hypothetical case of retarded citizens who might be murdered at
some future time. For support on this score, critics of the “living will”
draw on the observations of Dr. Leo Alexander, a physician who
helped to draft the Nuremburg Code;

It started with the acceptance of the attitude, basic in the
euthanasia movement, that there is such a thing as life not
worthy to be lived. This attitude in its early stages concerned -

itself merely with the severely and chronically sick.
Gradually the sphere of those to be included in this category
was enlarged to encompass the socially unproductive, the
ideologically unwanted, the racially unwanted and finally
all non-Germans. But it is important to realize that the
infinitely small wedged-in lever from which this entire trend
of mind received its impetus was the attitude toward the
nonrehabilitative sick. 1

Opponents envisage that general support of the “living will”
movement with its accent on death rather than on care, cure, and
rehabilitation of the sick and injured will retard advances in medical

1. Leo Alexander, Medical Scienceunder Dictatorship. TheNew England Journalof Medicine, July 14.1949,
p. 46.
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science. They point out that in times past pneumonia and blood
infections were considered to be fatal. Drugs and other forms of
antibiotics have now substantially reduced the chances ofdeath in such
instances. Improved nutrition and other medical techniques have
lengthened life. In the light of past developments, medical technology,
critics observe, may produce remedies for today’s incurable diseases.

Many members within the health care profession express strong
opposition to the “living will”. They discount any efficacy to
supporters’ claim that the directive affords death with dignity. Dr.
Franklin H. Epstein of the Harvard Medical School makes the
following observation on this point;

Dignity, lies in the patient’s fight for life and in his
struggle to maintain human contact, in the feeling that
someone cares about him and in trying to help him.
Withdrawing treatment doesn’t necessarily mean that a
patient will die with dignity; it means that he will probably
die quicker. 1

In the opinion of many practitioners, the “living will” forecloses the use
of alternatives. To help the patient cope with thedying process, family,
friends, and hospital staff should rally around the patient, offering
both personal and professional help. No consideration is given.under
the “living will” to postoperative depression when the patient may
think he is dying but has a good chance of recovery.

The presence of life-sustaining equipment and mechanisms,
considered frightening by some patients and undignified by others,
may actually reassure the patient and strengthen his will to live. A
study undertaken by Dr. Thomas Hackett at Massachusetts General
Hospital of a number of coronary patients disclosed that those who
accepted the machines most readily, and by implication denied that
they might die, were most likely to recover. This result would seem to
rebut the conclusion that an illness, alleged to be fatal and subject to
the withdrawal of life-support mechanisms, can weaken the will to live.
Opponents cite the experience at a London hospital, devoted to the
treatment of the terminally ill, where an average of ten percent of all
patients so diagnosed are regularly discharged and continue to live for
months and years longer. On the latter point, critics point to the fact

I. Quoted in David Dempsey, “The Living Will And the Will to Live." New York Times Magazine, June
23, 1974, p. 13.
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that Karen Quinlan is still alive and are fearful that similar “mistakes”
will occur when life-sustaining systems are withdrawn under a “living
will” directive.

Lastly, opponents contend that the better solution lies in the passage
of Patients Bill of Rights legislation which guarantee not only a
person’s right to treatment but also to refuse assistance regardless of
the patient’s condition or consequences. Such a legislative proposal, in
committee introduced in the 1977 legislative session by Senator Jack
Backman of Brookline, died when the General Court prorogued.

Criticism ofStatute. In addition to the philosophical arguments pro
and con the “living will”, various provisions of the pioneering
California Natural Death Act have prompted criticism.

The five-year renewable clause in regard to the declarant’s directive
is considered to be exclusively prohibitive, particularly when viewed in
respect to diseases that re progressively degenerative. It is pointed out
that no state requires re-execution of a will within any predetermined
period of time.

The fourteen-day waiting period, required by statute in California
and some other states before the directive can be enforced, would be
ineffective in responding to the special problems of trauma victims.
Two weeks of waiting in the case of extreme burns, for example, can
cause unnecessary and excruciating pain for the patient. The most
glaring problem as seen by some critics relates to those statutory
provisions which differentiate between the legal enforceability of a
directive executed by a patient diagnosed as terminally ill and the
merely advisory nature of a directive signed by a healthy individual. It
is suggested that such a stipulation may violate the right of individuals
to equal protection under the law.

Since no nursing home ombudsman has been appointed by the
California Department of Aging (one of the witnesses to a directive
signed by such a patient must be an ombudsman or patient advocate),
it is doubtful that many nursing home patients can take advantage of
the Natural Death Act. Other provisions of the California law which
have come under attack relate to the revocation of the directive by an
incompetent declarant and the grant of immunity against both civil
and criminal charges when a physician fails to carry out the directive.

According to one legal scholar, the California law nullifies, rather



19781 HOUSE No. 5380 59

than protects, the patient’s interest in individual autonomy, dignity,
and privacy and fails to safeguard the patient adequately from an
incorrect diagnosis. 1

I. Steinberg. Mark 1.. The California Natural Death Act A Failure lo Provide far Adequate Patient
Safeguards and Individual Autonomy. Connecticut law Review, Vol. 9, No. 2. Winter 1977, pp. 203-226.
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Alaska Statutes, Code of Civil Procedure
Section 09.65.120. Definition of death. A person is considered

medically and legally dead if, in the opinion of a medical doctor
licensed or exempt from licensing under AS 08.64, based on ordinary
standards of medical practice, there is no spontaneous respiratory or
cardiac function and there is no expectation of recovery of
spontaneous respiratory or cardiac function or, in the case when
respiratory and cardiac functions are maintained by artificial means, a
person is considered medically and legally dead, if, in the opinion of a
medical doctor licensed or exempt from licensing under AS 08.64,
based on ordinary standards of medical practice, there is no
spontaneous brain function. Death may be pronounced in this
circumstance before artificial means of maintaining respiratory and
cardiac function are terminated.

Section 7180. Pronouncement; procedures for determination. A
person shall be pronounced dead if it is determined by a physician that
the person has suffered a total and irreversible cessation of brain
function. There shall be independent confirmation of the death by
another physician.

Nothing in this chapter shall prohibit a physician from using other
usual and customary procedures for determining death as the exclusive
basis for pronouncing a person dead.

Section 7181. Confirmation of death of donor for transplantation.
When a part of the donor is used for direct transplantation pursuant to
the Uniform Anatomical Gift Act (Chapter 3.5 [commencing with
Section 7150]) and the death of the donor is determined by determining
that the person has suffered a totaland irreversible confirmation ofthe
death by another physician, there shall be an independent confirma-
tion of the death by another physician. Neither the physician making
the determination of death under Section 7155.5 nor the physician

appendix a

STATE STATUTES DEFINING DEATH

California Health and Safety Code
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making the independent confirmation shall participate in the pro-
cedures for removing or transplanting a part.

Section 7182. Medical records. Complete patient medical records
required of a health facility pursuant to regulations adopted by the
department in accordance with Section 1275 shall be kept, maintained,
and preserved with respect to the requirements of this chapter when a
person is pronounced dead by determining that the person has suffered
a total and irreversible cessation of brain function.

Section 88-1715.1. Determination of death.
(a) A person may be pronounced dead if it is determined that the

person has suffered an irreversible cessation of brain function. There
shall be independent confirmation of the death by another physician.

(b) A person who acts in good faith in accordance with the
provisions of subsection (a) shall not be liable for damages in any civil
action or subject to prosecution in any criminal proceeding for such
act.

(c) The criteria for determining death authorized in subsection (a)
shall be cumulative to and shall not prohibit the use of other medically
recognized criteria for determining death.

Section 1. A person shall be pronounced dead if it is determined by a
licensed physician and independently confirmed by another licensed
physician that such person has suffered a total and irreversible
cessation of brain function. Nothing in this section, however, shall
prohibit a physician from using other usual and/or customary pro-
cedures for determining death as the exclusive basis for pronouncing a
person dead.

Illinois Revised Statutes
Chapter 3, section 552. Definitions.

(b) “Death” means for the purposes of the Act, the irreversible
cessation of total brain function, according to usual and customary
standards of medical practice.

lowa Criminal Code
Section 261. Death. “Death” means the condition determined by the

Georgia Code Annotated

Idaho, Chapter 130, 1977
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following standard; A person will be considered dead if in the
announced opinion of a physician, based on ordinary standards of
medical practice, that person has experienced an irreversible cessation
of spontaneous respiratory and circulatory functions. In the event that
artificial means of support preclude a determination that these
functions have ceased, a person will be considered dead if in the
announced opinion of two physicians, based on ordinary standards of
medical practice, that person has experienced an irreversible cessation
of spontaneous brain functions. Death will have occurred at the time
when the relevant functions ceased.

Kansas Statutes Annotated
Section 77-202. Definition of death. A person will be considered
medically and legally dead if, in the opinion of a physician, based on
ordinary standards of medical practice, there is the absence of
spontaneous respiratory and cardiac function and, because of the
disease or condition which caused, directly or indirectly, these
functions to cease, or because of the passage of time since these
functions ceased, attempts at resuscitation are considered hopeless;
and, in this event, death will have occurred at the time these functions
ceased; or

A person will be considered medically and legally dead if, in the
opinion of a physician, based on ordinary standards of medical
practice, there is the absence of spontaneous brain function; and if
based on ordinary standards of medical practice, during reasonable
attempts to either maintain or restore spontaneous circulatory or
respiratory function in the absence of aforesaid brain function, it
appears that further attempts at resuscitation or supportive
maintenance will not succeed, death will have occurred at the time
when these conditions first coincide. Death is to be pronounced before
artificial means of supporting respiratory and circulatory functions are
terminated and before any vital organ is removed for purposes of
transplantation.

These alternative definitions of death are to be utilized for all
purposes in this state, including the trials of civil and criminal cases,
any laws to the contrary notwithstanding.

Louisiana Revised Statutes

Section 9:111. Definition ofdeath. A person will be considered dead if
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in the announced opinion of a physician, duly licensed in the state of
Louisiana based on ordinary standards of approved medical practice,
the person has experienced an irreversible cessation of spontaneous
respiratory and circulatory functions. In the event that artificial means
of support preclude a determination that these functions have ceased, a
person will be considered dead if in the announced opinion of a
physician, duly licensed in the state of Louisiana based upon ordinary
standards ofapproved medical practice, the person has experienced an
irreversible total cessation of brain function. Death will have occurred
at the time when the relevant functions ceased. In any case when organs
are to be used in a transplant, then an additional physician, duly
licensed in the state of Louisiana not a member of the transplant team,
must make the pronouncement of death.

Article 43, section 54F. When person considered medically and legally
dead.

(a) A person will be considered medically and legally dead if, based
on ordinary standards of medical practice, there is the absence of
spontaneous respiratory and cardiac function and, because of the
disease or condition which caused, directly or indirectly, these
functions to cease, or because of the passage of time since these
functions ceased, attempts at resuscitation are considered hopeless;
and, in this event, death will have occurred at the time these functions
ceased; or

(b) A person will be considered medically and legally dead if, in the
opinion of a physician, based on ordinary standards of medical
practice and because of a known disease or condition, there is the
absence of spontaneous brain functions; and if based on ordinary
standards of medical practice, during reasonable attempts to either
maintain or restore spontaneous circulatory or respiratory function in
the absence of spontaneous brain function, it appears that further
attempts at resuscitation of supportive maintenance will not succeed,
death will have occurred at the time when these conditions first
coincide. Death is to be pronounced before artificial means of
supportive respiratory and circulatory function are terminated and
before any vital organ is removed for purposes of transplantation.

(c) These alternative definitions of death are to be utilized for all

Maryland Annotated Code
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purposes in this State, including the trials of civil and criminal cases,
any laws to the contrary notwithstanding.

(1) A person w' 11be considered dead if in the announced opinion ofa
physician, based on ordinary standards of medical practice in the
community, there is the irreversible cessation of spontaneous
respiratory and circulatory functions. If artificial means of support
preclude a determination that these functions have ceased, a person
will be considered dead if in the announced opinion of a physician,
based on ordinary standards of medical practice in the community,
there is the irreversible cessation of spontaneous brain functions.
Death will have occurred at the time when the relevant functions
ceased.

(2) Death is to be pronounced before artificial means of supporting
respiratory and circulatory functions are terminated.

(3) The means of determining death in subsection (1) shall be used
for all purposes in this state, including the trials of civil and criminal
cases.

Section 69.7201. A human body with irreversible cessation of total
brain function as determined according to usual and customary
standards of medical practice, is dead for all legal purposes.

New Mexico Statutes Annotated
Section 1-2-2.2. Death defined.

A. For all medical, legal and statutory purposes, death of a human
being occurs when, and “death,” “dead body,” “dead person" or any
other reference to human death means that:

(1) based on ordinary standards of medical practice, there is the
absence of spontaneous respiratory and cardiac functions and,
because of the disease or condition which caused, directly or
indirectly, these functions to cease, or because of the passage oftime
since these functions ceased, there is no reasonable possibility of
restoring respiratory or cardiac functions; in this event death occurs
at the time respiratory or cardiac functions ceased; or

Revised Code of Montana

Michigan Compiled Laws Annotated
Section 326.8b. Determination of death.
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(2) in the opinion of a physician, based on ordinary standards of
medical practice:

(a) because of a known disease or condition there is theabsence
of spontaneous brain function; and

(b) after reasonable attempts to either maintain or restore
spontaneous circulatory or respiratory functions in the absence of
spontaneous brain function, it appears that further attempts at
resuscitation and supportive maintenance have no reasonable
possibility of restoring spontaneous brain function; in this event,
death will have occurred at the time when the absence of
spontaneous brain function first occurred. Death is to be
pronounced pursuant to this paragraph before artificial means of
supporting respiratory or circulatory functions are terminated
and before any vital organ is removed for purposes of
transplantation in compliance with the Uniform Anatomical Gift
Act (12-11-6 to 12-11-14).

B. The alternative definitions of death in paragraphs (1) and (2) of
subsection A of this section are to be utilized for all purposes in this
state, including but not limited to civil and criminal actions,
notwithstanding any other law to the contrary.

North Carolina General Statutes
Article 23, section 90-322. Brain death.

(a) If a person is comatose and there is no reasonable possibility that
he will return to a cognitive sapient state, and;

(1) it is determined by the attending physician that the person’s
present condition is:

a. terminal;
b. incurable; and
c. there as been an irreversible cessation of brain function; and

(2) there is a confirmation of the person’s present condition as set
out above in this subsection, by a majority of a committee of three
physicians other than the attending physician; and

(3) a vital function of the person is being sustained by
extraordinary means;

then, in addition to any other medically recognized criteria for
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determining death, the person may be pronounced dead.
(b) If a person has been pronounced dead in accordance with

subsection (a) the extraordinary means to prolong life may be
discontinued upon the direction and under the supervision of the
attending physician at the request (i) of the person’s spouse, or (ii) ofa
guardian of the person, or (iii) of a majority of the relatives of the first
degree, in that order. If none of the above are available then at the
discretion of the attending physician the extraordinary means may be
discontinued upon the direction and under the supervision of the
attending physician.

Oklahoma Statutes Annotated
Title 63, section 1-301. Definitions.

(g) The term “dead body” means a human body in which there is
irreversible total cessation of brain function; and if, based upon
ordinary standards of medical practice, during reasonable attempts to
either maintain or restore spontaneous circulatory or respiratory
function in the absence of aforesaid brain function, it appears that
further attempts at resuscitation or supportive maintenance will not
succeed, death will have occurred at the time when these conditions
first coincide. Death is to be pronounced before artificial means of
supporting respiratory and circulatory function are terminated and
before any vital organ is removed for purposes of transplantation.

Section 146.087. Criteria for determination of death. In addition to
criteria customarily used by a person to determine death, when a
physician licensed to practice medicine under ORS chapter 677 acts to
determine that a person is dead, he may make such a determination if
irreversible cessation of spontaneous respiration and circulatory
function or irreversible cessation of spontaneous brain function exists.

Section 53-459. For all legal purposes, a human body, with
irreversible cessation of total brain function, according to the usual
and customary standards of medical practice, shall be considered dead.

Virginia Code Annotated
Section 32-364.3; 1. When person deemed medically and legally dead.

Tennessee Code Annotated

Oregon Revised Statutes
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A person shall be medically and legally dead if, (a) in the opinion of a
physician duly authorized to practice medicine in this State, based on
the ordinary standards of medical practice, there is the absence of
spontaneous respiratory and spontaneous cardiac functions and,
because of the disease or condition which directly or indirectly caused
these functions to cease, or because of the passage of time since these
functions ceased, attempts at resuscitation would not, in the opinion of
such physician, be successful in restoring spontaneous life-sustaining
functions, and, in such event, death shall be deemedto have occurred
at the time these functions ceased; or (b) in the opinion of aconsulting
physician, who shall be duly licensed and a specialist in the field of
neurology, neurosurgery, or electroencephalography, when based on
the ordinary standards of medical practice, there is the absence of
spontaneous brain functions and spontaneous respiratory functions
and, in the opinion of the attending physician and such consulting
physician, based on the ordinary standards of medical practice and
considering the absence of the aforesaid spontaneous brain functions
and spontaneous respiratory functions and the patient’s medical
record, further attempts at resuscitation or continued supportive
maintenance would not be successful in restoring such spontaneous
functions, and, in such event, death shall be deemed to have occurred
at the time when these conditions first coincide. Death, as defined in
subsection (b) hereof, shall be pronounced by the attending physician
and recorded in the patient’s medical record and attested by the
aforesaid consulting physician.

Notwithstanding any statutory or common law to the contrary,
either of these alternative definitions of death may be utilized for all
purposes in the Commonwealth, including the trial of civil and
criminal cases.

West Virginia Code Annotated
Section 16-19-1. Definitions.

(b) “Death” means that a person will be considered dead if in the
announced opinion of the attending physician, based on ordinary
standards of medical practice the patient has experienced an
irreversible cessation of spontaneous respiratory and circulatory
functions; or, in the event that artificial means of support preclude a
determination that these functions have ceased, a person will be
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considered dead if in the announced opinion of a physician, based on
ordinary standards of medical practice, the patient has experienced an
irreversible cessation of spontaneous brain functions.

Death will have occurred at the time when the relevant functions
ceased.
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Effective
Laws Date Statutory CitationJurisdiction

Alabama Code, Tit. 22, §§ 184(4) to 184(11)1969, Sp. Sess., 5-14-1969
No, 164

AS 13.50.010 to 13.50.090.
A.R.S. §§ 36-841 to 36-848

1972, c. 78 1-1-1973
1970, c. 147, § 3 8-11-1970
1969, Act 4 1-23-1969

Alaska
Arizona
Arkansas
California

Ark, stats. §§ 82-410 to 82-410.14
1970, c. 1006, § 3 11-23-1970 West’s Ann. Health & Safety Code,

§§7150 to 7158,

Colorado 1969, c. 239 4-24-1969 C.R.S. ’73, 12-34-101 to 12-34-109
Connecticut 1969, P.A. 425 1-1-1970 C.G.S.A. §§ 19-139c to 19-1391.
Delaware 57 Del.L. c. 5-20-1970 24 Del.C. §§ 1780 to 1789.

445, § 2
5-26-1970 D.C.C.E. §§ 2-271 to 2-278District of P.L. 91-268,

Columbia §§ 1 to 8
6-14-1969 West’s F.S.A. §§ 732.910 to 732.919

6-14-1969 Code §§ 48-401 to 48-409.
Florida 1969, c. 69-88

Georgia 1969, No. 82
6-23-1969 H.R.S. §§ 327-1 to 327-9,
3-11-1969 I.C. §§ 39-3401 to 39-3411.
10-1-1969 S.H.A. ch. 3, §§ 551 to 561.

3-13-1969 1.C.1971, §§ 29-2-16-1 to 29-2-16-9.

Hawaii 1969, No. 81
Idaho 1969, c. 98
Illinois P.A. 76-1209
Indiana 1969, c. 166

7-1-1969 I.C.A. § 142A.1 et seqlowa 1969 (63 G.A.)

c. 137
Kansas 1969, c. 301 7-1-1969 K..S.A. 65-3209 to 65-3217.

6- KRS 311.165 to 311.235.
7- LSA-R.S. 17:2351 to 17:2359
10-2-1969 22 M.R.S.A. §§ 2901 to 2909.

Kentucky 1970, c. 68
Louisiana 1968, c, 651
Maine 1969, c. 193
Maryland 1968, c. 467 7- Code, Estates & Trusts, §§ 4-501 to 4-51

8- M.G.L.A. c. 113, §6 7 to 13.Massachusetts 1971, c. 653
Michigan 1969, No. 189 3-20-1970 M.C.L.A. §§ 328.261 to 328.270.

3- M.S.A. §§ 525.921 to 525.93.
4- Code 1972, §§ 41-39-11 to 41-39-53

Minnesota 1969, c, 79
Mississippi 1970, c. 413

Missouri 1969, S.B. 5-28-1969 V.A.M.S. §§ 194.210 to 194.290.
No. 43

Montana 1969, c. 340 3-13-1969 R.C.M. 1947 §§ 69.2315 to 69.2323.
8-27-1971 R.S. Supp. 1976, §§ 71-4801 to 7MBINebraska 1971, LB 799,

§ 12
Nevada 1969, c. 119 3-17-1969 N.R.S. 451.500 to 451.585.

8- RSA 291-A;1 to 291-A:9.
9- N.J.S.A. 26:6-57 to 26:6-65.
3-29-1969 1953 Comp. §§ 12-11-6 to 12-11-14,

New Hampshire 1969, c. 345
New Jersey 1969, c. 161
New Mexico 1969, c. 105
New York 1970, c. 466 5-5-1970 McKinney’s Public Health Law §§ 4300 to 430'

APPENDIX B

UNIFORM ANATOMICAL GIFT ACT
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North Carolina 1969, c. 84 10-1-1969 G.S. §§ 90-220. Ito 90-220.8
North Dakota 1969, c. 255 3-5-1969 NDCC §§ 23-06.1-01 to 23-06,1-09.

Ohio 1969, p. 1796 11-6-1969 R.C. §§ 2108.01 to 2108.10.
Oklahoma 1969, c. 13 7-29-1969 63 Okl. St. Ann. §§ 2201 to 2209.
Oregon 1969, c. 175 8-22-1969 ORS 97.250 to 97.295.
Pennsylvania 1972, P.L. 7-1-1972 20 Pa. C.S.A. §§ 8601 to 8607.

No. 164
Rhode Island 1969, c. 248 5-16-1969 Gen. Laws 1956, §§ 23-47-1 to 23-47-7,

South Carolina 1969, No. 356 7-1-1969 Code 1962, §§ 32.711 to 32.720.
South Dakota 1969, c. 11l 3-14-1969 SDCL 34-26-20 to 34-26-41.
Tennessee 1969, c. 35 3-25-1969 T.C.A. §§ 53-4201 to 53-4209.
Texas 1969, c. 375 5-29-1969 Vernon’s Ann. Civ. St. art. 4590-2,
Utah 1969,0.64 5-13-1969 U.C.A. 1953,26-26-1 to 26-26-8.
Vermont 1969, No. 53 4-10-1969 18 V.S.A. §§ 5231-5237.
Virginia 1970, c. 460 4-3-1970 Code 1950, §§ 32-364.3 to 32-364.11.
Washington 1969, c. 80 6-12-1969 RCWA 68.08.500 to 68.08.610.
West Virginia 1969, c. 62 3-10-1969 Code, §§ 16-19-1 to 16-19-9.
Wisconsin 1969, c. 90 7-1-1969 W.S.A. 155.06.
Wyoming 1969, c. 80 2-19-1969 W.S. 1957, §§ 35-221.1 to 35-221.12,
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FORM OF DIRECTIVE TO PHYSICIANS
UNDER CALIFORNIA NATURAL DEATH ACT

(LIVING WILL)

day of (month, year).Directive made this
being of sound mind, willfully, andI

voluntarily make known my desire that my life shall not be artificially
prolonged under the circumstances set forth below, do hereby declare;

1. If at any time I should have an incurable injury, disease, or illness
certified to be a terminal condition by two physicians, and where the
application of life-sustaining procedures would serve only to
artificially prolong the moment of my death and where my physician
determines that my death is imminent whether or not life-sustaining
procedures are utilized, 1 direct that such procedures be withheld or
withdrawn, and that I be permitted to die naturally.

2. In the absence of my ability to give directions regarding the use of
such life-sustaining procedures, it is my intention that this directive
shall be honored by my family and physician(s) as the final expression
ofmy legal right to refuse medical or surgical treatment and accept the
consequences from such refusal.

3. If I have been diagnosed as pregnant and that diagnosis is known
to my physician, this directive shall have no force or effect during the
course of my pregnancy.

4. I have been diagnosed and notified at least 14 days ago as having
a terminal condition by
address is and whose telephone number is

I understand that if I have not filled in the

M.D., whose

APPENDIX C

DIRECTIVE TO PHYSICIANS

physician’s name and address, it shall be presumed that 1 did not have a
terminal condition when I made out this directive.

5. This directive shall have no force or effect five years from the date
filled in above.

6. I understand the full import of this directive and lam emotionally
and mentally competent to make this directive.
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Signed

City, County and State of Residence

The declarant has been personally known to me and I believe him or
her to be of sound mind.

Witness

Witness

Thif document has been printed on 100% recycled paper,


