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REPORT OF THE COMMITTEE ON GOVERNMENT
REGULATIONS ON THE INITIATIVE PETITION OF
MICHAEL J. HARRINGTON AND OTHERS (SEE HOUSE.
NO. 5353).

In compliance with the provisions of Article XLVIII of the
Amendments to the Constitution, the undersigned, being a majority of
the Joint Legislative Committee on State Administration, submit the
following report:

An initiative petition to establish an independent ethics commission
whose primary purpose would be to control conflicts of interest by
public officials was properly and timely filed on December 7. 1977 in
the office of the Secretary of State. In accordance with the
requirements of Article 48 of the Amendments to the Massachusetts
Constitution, Common Cause, Massachusetts, a public interest group,
obtained over 95,000 signatures, well in excess of the 55,644 signatures
needed to qualify the petition for consideration by the 1978 session of
the General Court.

In compliance with normal legislative procedure, the petition was
forwarded to the Office of the House Clerk and assigned a bill number.
This petition became H. 5151 and was referred to the Joint Legislative
Committee on State Administration for public hearing and review.

The public hearing on this matter was held on April 5, 1978,and on
April 25, 1978, the members of the Committee voted 16-5 in favor of H.
5151 and a majority of the committee members have authorized this
report.

H. 5151 would establish an independent State Ethics Commission,
provide financial disclosure for state and county officials and further
regulate activities which would be considered conflicts of interest. The
Commission would administer a systematic procedure of financial
disclosure which would require specific statements of financial interest
to be filed with them, yearly and under the penalty of perjury. Those
persons responsible for filing would include elected state and county
officials and candidates, as well as certain non-elected state and county
officers and employees.

The information required by a statement of financial interest would
include the identification of business association, income from any
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source over $1,000,, the identity of all securities, investments and real

property over $1,000., liabilities, and gifts in excess of $5O.

In 1977, the House of Representatives and the Senate adopted their
own rules for ethical conduct, including financial disclosure. We feel
that it is both appropriate and necessary that the requirements of full
financial disclosure be extended to include members of the executive
branch of state government, elected and certain appointed county
officials, and all candidates for elected state and county offices to
insure the public trust.

Currently, thirty states have provided for independent ethics
commissions and forty states have adopted financial disclosure
requirements. We feel that the time has come for Massachusetts to
adopt an independent ethics commission and to statutorily provide
for financial disclosure. Therefore, the majority of the members of the
Committee on State Administration support the principles of H. 5151.

The initiative petition process through which H. 5151 was filed
prohibits the Legislature from amending the original proposal, and
requires a roll call vote in both branches before the first Wednesday of
May.

The majority of members of the Committee on State Administration
feel that some clarification and wording changes would improve H.
5151. However, we are not able to make such changes, therefore we
intend to offer companion legislation in this session of the Legislature
that will provide the needed improvements.

For the foregoing reasons, therefore, a majority of the committee,
after due deliberation, recommend that the act in the Initiative
Petition, (House, No. 5151) of Albert P. Riloffand others OUGHTTO
PASS
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We have serious reservations about the constitutionality of H.5151,
but we do not discuss them here. Thesereservations are expressed in S.
1434, which referred the constitutional questions to the Supreme
Judicial Court for an advisory opinion. We are hopeful that the court
will provide some guidance on this matter before May 3.

We also have serious doubtsabout the judiciousness and practicality
of H. 5151. The disclosurerequirements go beyond the requirements of
public policy. As people who chose voluntarily to enter public life, we
understand that we must give up some of our privacy. But, H. 5151
requires extensive disclosure by the spouse of any public official in
state or county government. It also requires the disclosure of detailed
information about third parties, who may have no interest in or
relationship with the public responsibilities of the reporting person.

The requirements for disclosure of the names of clients would make
it almost impossible not only for professional people to enter public
service, but would also make it impossible for a person with a spouse
who is a professional person to enter public service. Few, if any, small
business proprietors could enter public service (nor a person with a
spouse operating a small business) ifforced to list the names of major
customers and the approximate amount of business done with each
such customer. We do not believe that we should systematically
exclude certain classes of people from public service.

H. 5151 also requires the reporting official and his/her spouse to list
the value and circumstances of gifts aggregating over $5O m value. At a
wedding party, for example, the public official will have to ask old.
personal friends of his/her new spouse what they spent on a wedding
gift.

H. 5151 is also too broad in its coverage of public officials. At the
state and county level, any official earning more than $20,000 must
disclose, even ifthat employee is a technician and not a decision maker.
Thousands of state and county employees with limited decision
making authority will also have to disclose. These will include welfare
department employees determining eligibility for medicaid, the
inspectors for various regulatory agencies and auditors in the
department of corporations and taxation. The experience of other
states is that when thousands of employees must disclose, the
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administering agency becomes choked with paperwork and unab eto

concentrate on the conduct of key government decision makers.

Finally, because H. 5151 is not properly integrated into the existing

scheme of the general laws, it will be certain to create confusion and
legal problems. It delegates authority which currently rests in other
bodies to the new ethics commission without making the necessary
adjustments to that existing authority. For example, three separate
bodies will be empowered to issue advisory opinions to employees
covered by Chapter 268A. The commission may jeopardize criminal
prosecutions without consulting with the attorney general.

The Bill establishes penalties without clarifying how these would
affect existing penalty provisions for the same violations, or how they
would affect action by the attorney general. It also establishes penalties
without giving sufficient notice of what conduct may be penalized.H.
5151 requires reporting certain conflict situations in circumstances
that allow for different resolutions simultaneously. Public officialsand
employees wishing to obey the law will have a difficult time knowing
which authority to obey. Passage of the bill in its current form would
create administrative havoc. Any legislation to remedy these problems
is certain to be as lengthy and complicated as H. 5151 itself.

We recognize that our times require some form of watchdog for the
conduct ofpublic officials. Such a watchdog, however, must be created
within constitutional boundaries; the disclosure requirements it
enforces must relate to public purposes; and such a commission must
be structured in a way that permits effective law enforcement. H. 5151
does not meet these criteria. We believe the responsible thing to do is to
prepare legislation that satisfies these criteria. We are ready to offer
such legislation and urge passage of a judicious and practical bill.
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