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The Special Commission on Medical Professional Liability
Insurance was established pursuant to section 12 of Chapter 362 of the
Acts of 1975.

Early in 1975, for reasons that are still uncertain, a crisis arose in
Massachusetts medical professional liability insurance. Following a
then-growing national trend, a major malpractice insurer announced
its intention to withdraw abruptly from the Massachusetts market, and
other carriers requested largerate increases or changes in underwriting
policies from occurrence-based to claims-made policies. These
developments threatened to make coverage unavailable or undesirable
to many physicians in the Commonwealth. A serious threat to the
Commonwealth’s health care delivery system was inevitable unless
strong legislative action was forthcoming. In June of 1975, the General
Court responded and passed Chapter 362 of the Acts of 1975.

The most immediate objective of Chapter 362 was to guarantee the
availability of medical malpractice insurance in the Commonwealth
through the establishment of a Joint Underwriting Association (JU A).
The enactment of the JUA was particularly timely since it was
authorized days before the Commonwealth’s major malpractice
insurer was scheduled to leave the market. In its other sections.
Chapter 362 authorizes direct control over the malpractice rating
mechanism by requiring the Commissioner of Insurance to fix and
establish medical malpractice insurance rates. The Chapter also
provides for stricter controls on medical practice with the new Board of
Registration and Discipline in Medicine It reforms the medical
malpractice tort system by reducing the statute of limitations for
minors, eliminating the ad damnum clause and requiring all medical
malpractice cases to be screened by Medical Malpractice Tribunals
within the Superior Court. Finally, section 12 of Chapter 362
establishes a Special Commission on Medical Malpractice to
investigate and study the medical professional liability problem in
Massachusetts and to monitor the implementation of the entire
Chapter. (A copy of Chapter 362 is attached and marked Appendix A.)

In the past year, several important developments have occurred in
the Commonwealth’s medical malpractice system that, in some cases,
have tended to solidify the effectiveness of Chapter 362 reforms and, in

INTRODUCTION
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other cases, threaten to undermine them. In this report, the Special
Commission will describe these developments and examine their
potential effects on the malpractice system. Preliminary results ofthe
Special Commission’s research activities are also presented in this
report. This research data provides a previously unavailable
description of the Commonwealth’s malpractice claims experience.
Finally, this report will present several recommendations of the
Special Commission concerning future actions that should be taken in
order to maintain the relative stability that has characterized the
Commonwealth’s malpractice system in the past year.
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The major impetus behind the legislative reform of the
Massachusetts medical malpractice system was the threatened
unavailability of insurance for physicians at affordable rates in early
1975. In order to guarantee the continued availability of insurance, the
Joint Underwriting Association was mandated by Section 6 of Chapter
362 to provide insurance for health care providers unable to obtain
insurance in the open market. The JUA consists of all casualty
insurance companies transacting business in Massachusetts. It was
established as a temporary mechanism to provide insurance to health
care providers who are unable to obtain coverage from other sources.

In 1977, the JUA provided malpractice coverage for an average of
9074 physicians and surgeons and 120 hospitals throughout the state.
The number of claims filed and brought to suit against insureds of the
JUA is given in Table 1. In 1977, the JUA settled a total of I7Bclaims.

Claims Filed Against; Claims
Physicians Brought
& Surgeons Hospitals to Suit

1975 (Six Months) 4 16 1
1976 118 207 37
1977 198 282 59
TOTAL 320 505 ■ 97

Sixty JUA cases were heard by medical malpractice tribunals, of which
28 were decided for the plaintiff and 32 were decided for the defendant
health care provider.

Approximate figures describing the JUA loss experience for its two
and one-half years of operation are given in Table 2. For the first 11
months of 1977, the JUA collected $24,1 million in earned premiums.
Against these 1977 premiums, the JUA lists $24.8 million in incurred
loss, $12.4 million in loss expense and $3.2 million in general expense.
The incurred loss and loss expense accounts are each comprised of
three separate components. The Paid component contains the
amounts actually paid in loss and expense (for 1977, $315,000 loss and
$66,000 expense). Case Reserves include the amounts reserved for
future payments in loss and expense for claims that have already been

MEDICAL MALPRACTICE INSURANCE:
RATES IN MASSACHUSETTS

TABLE 1; CLAIMS AGAINST JUA INSUREDS
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reported (for 1977, $3,875 million loss and $1.9 million expense).
Finally, claims that are expected to arise but have not yet been reported
are accounted in the Incurred But Not Reported (IBNR) reserves for
loss and expense (for 1977, $20.6 million loss and $lO.l million
expense). Estimation of the IBNR requires a projection of the total
number of claims expected against a policy year and an estimate of the
losses and expenses for each outstanding claim.

From the figures in Table 2, the JUA has projected a $l6 million
deficit for policy year 1977 based on revisions of previous estimates of
its incurred loss and loss expense accounts. Revisions have been made
in both IBNR accounts for 1977 that amounts to almost a twofold
increase over the corresponding 1976 IBNR figures.

As a result of their projected 1977 deficit, the JUA has
recommended that substantial increases be instituted next year for
physicians, surgeons and hospitals malpractice insurance rates. This
marks the third year in which the JUA has requested rate increases.
Their previous requests were refused by the Commissioner of
Insurance, who set physicians and surgeons rates with no increase in
1976and a 6.5% cost of living increase in 1977. Hospital ratesforl976

were decreased by 10%; for 1977 they were decreased by 5%.
This year’s filing was based on dataextracted from the experience of

the St. Paul Fire and Marine Insurance Company and the
Massachusetts JUA. The filing computes rates recommended for
both claims-made and occurrence policies. (Appendix B describes the
premium-setting procedures currently used by the JUA to arrive at the
rates charged to individual physicians.) Selected rate changes
recommended by the JUA are found in the accompanying tables.

FABLE 3: INCREASES RECOMMENDED BY THE JUA (PERCENT)
OVER 1977 RATES FOR CLAIMS-MADE POLICIES

Maturity ofPolicy ( Years)
Average

1 2 3 4 Mature Change
tpercent)

Physicians and Surgeons
Class I -37 -4 32 48 56 19

Physicians and Surgeons
Class 3 -21 II 48 63 71 34

Physicians and Surgeons
Class? -II 15 53 67 76 40

Hospitals -14 16 30 52 50 37
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Physicians and Surgeons (all classes); • 45
Hospitals: 40

TABLES: COMPARISON OF 1977 RATES AND PROPOSED RATES
FOR 1978, OCCURRENCE COVERAGE WITH SlOO/5300.-
000 LIMITS

Physician & Surgeon 1978 pr0 p0 sed Rate
Rate Class 1977 Rate (approximate)

1 S 542 S 786
11 976 1415

HI 1626 2358
IV 2168 3144v 2710 3929
VI 3252 4715

VII 4336 6287

Under Chapter 362, the Commissioner of Insurance is directed to
“fix and establish” the premiums for medical malpractice insurance in
the Commonwealth. The Commissioner, thus, has the responsibility to
resolve the JUA request for a rate increase with testimony presented
by other parties in this year’s rate hearings calling for lesser increases or
for reductions. In the hearings to determine the 1977 malpractice
premiums, the Commissioner was presented with a similar conflict and
in “Opinions, bindings and Decision on 1976 and 19 7 Medical
Malpractice Rates, Rendered March 1977", he laid out the ground
rules that will most likely prevail in this years rate decision.

Prom the language of Chapter 362. the Commissioner developed an
involved rate-making theory to resolve the glaring conflicts that arose
among the differing actuarial approaches presented in hearing
testimony. In his Opinion, the Commissioner’s approach was first to

TABLE 4: RECOMMENDED INCREASES (PERCENT) OVER 1977
RATES FOR OCCURRENCE POLICIES
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resolve factual contradictions in the various testimonies, then to apply
the stipulated figures to arrive at a “range of reasonableness” for trend
variables such as “unallocated claim expense” factors. Finally these
factors were combined in the rating equation to develop an overall
range for the basic premium levels.

For the purposes of the 1978 rate decision, a very important
consideration is likely to be the 1977 Opinion’s precedent in selecting a
particular dollar figure from the “range of reasonableness”. The
Opinion applied the following line of reasoning: In attempting to
estimate the behavior of a given variable (in this case malpractice
premiums) from inadequate data, one ordinarily might pick a value
that sets the probability of overestimation equal to the probability of
underestimation. In a social policy context, this equation would be
altered somewhat, so that the estimate was made to set the expected
social cost of overestimation equal to the expected social cost of
underestimation. For malpractice rates, the Commissioner argued that
the social cost of overcharging was greater than thatof undercharging,
since an undercharge could be rectified through the assessment clause
of Chapter 362, whereas an overcharge in malpractice rates would
probably never be returned to the patients who originally paid the
excessive rates. According to this rationale, then, the rates should be
set to lessen the likelihood of overcharge by setting the rates at the
lower end of the range of reasonableness. The Commissioner
concluded this argument by placing a “substantial evidentiary burden
on those who would seek higher rates”.

Actuaries for the JUA estimate that the rates promulgated in the
Opinion will result in a $l6 million deficit when the 1976 and 1977
books are closed. However, the Board of Directors of the JUA voted,
in their April meeting, not to appeal the Commissioner’s decision,
thereby acknowledging the strength of the rationale it presents. Surely,
a similar evidentiary burden will be applied to the JUA’s 1978
request for rate increases.

The Special Commission realizes that adequate premium levels must
be maintained to avoid the serious difficulties that would arise if the
JUA’s projected deficit does develop as their books of coverage
mature. However, the Commission is encouraged by developments in
Massachusetts and elsewhere that indicate the possibility for
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continued low premiums. Other stales are apparently beginning to
experience a lessening of the malpractice insurance crisis, as noted in a
publication of the St. Paul Fire and Marine Insurance Company in
which they announce malpractice rate reductions in 17 other states. In
declaring reduced rates for 80 percent of the doctors insured by the St.
Paul, the “Malpractice Digest” of April, 1977. cites reduced claims
frequencies, expanded loss prevention efforts, and improved com-
munication and concern among health care professionals. The
reductions in premiums range as high as 60 percent for some coverages.
We see no reason to believe that the circumstances noted by St. Paulin
these other slates would be significantly different than those
experienced m Massachusetts.

The Special Commission is quite pleased with the performance of
vTtapter 362 reforms in terms of their success in guaranteeing the

ons and hospitals of malpractice
urn levels. The Joint Underwriting

Association, -nder the regulation of the Division of Insurance, is
Massachusetts at a cost that compares extremely

upremium levels in other states that recently experienced

I \Bl E»: MEDICAL MALPRACTICE INSURANCE PREMIUMS
FOR SELECTED STATES. 1977, OCCURRENCE
COVERAGE WITH SlOO/5300.000 LIMITS

(SOI RCE; INSURANCE SERVICES OFFICE)

\\ v\D
'■ R' fON 1 . ,-~1

fCI 'Ss Massachusetts California Ronda* Maine Maryland

(I) (2)

542 6877 5276 4251 821 800
476 12378 4495 7651 1479 1442

HI 1626 22299 17110 13787 2665 2444
1V 2168 29733 22814 18384 3555 3260
\ 2710 37169 28519 22981 4443 4074

V 1 3252 44604 34223 27577 5331 4891

v n 4336 59467 45629 36768 7108 6*21

s. iV»\

\

NSC

liar

Dade and Broward Counties (I). and the remainder of the
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Following the recommendation contained in the Special Com-
mission's 1976 Annual Report, Chapter 474 of the Acts of 1977 was
passed to extend the Joint Underwriting Association to December 31,
1979. This assures the availability of malpractice coverage for the next
two years, but it leaves certain problems untouched since the JUA is
essentially the sole source of malpractice insurance for Massachusetts
physicians, surgeons and hospitals. Most private carriers left the state
on July 1. 1975 and the few who didn’t left shortly thereafter. Since the
companies’ withdrawal, much attention has been given to determining
the conditions that would be necessary to persuade private insurers to
reenter the Massachusetts malpractice market. The Special Commis-
sion addressed this question as part of its survey ofpresent and former
Massachusetts malpractice insurers.

The Special Commission asked the insurers to identify the
circumstances which caused their withdrawal from the Massachusetts
market in 1975 and the barriers which remained in effect to prevent
their reentry into the present market. Virtually all of the companies
responses indicated that the major barrier to the re-entry of the private
insurer into the Massachusetts medical malpractice market is the
statutory requirement to offer both claims-made and occurrence
coverage to each physician. The responses showed a strong preference
for the claims-made approach, citing various reasons for their choice.
One major carrier stated: “Our actuaries concluded that there is no way
possible for them to accurately make occurrence rates. Claims-made
drastically reduces the period into the future for which actuaries must
make rates”. Additionally they stated, “Claims-made allows us to react
quickly to changes in experience”. Jhis preference for claims-made

was not universal, however, with at least one company indicating a
strong preference for providing occurrence coverage. The companies
also expressed dissatisfaction with the extent of the power which the
Commissioner of Insurance has under Chapter 362 to fix and establish
malpractice premiums. Other concerns mentioned in the survey
responses include the particularly long tail factor in litigation of
medical malpractice claims in the Massachusetts courts, the extensive

MEDICAL MALPRACTICE INSURANCE:
AVAILABILITY OF COVERAGE
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and highly specialized staff required to handle malpractice un-
derwriting, claims and litigation, and the unresponsiveness of existing
rates to the actual market situation.

With the Special Commission’s survey as background, Chapter 613
of the Legislative Acts of 1977 was enacted to repeal the requirement
that malpractice insurers offer both claims-made and occurrence
coverage. Thus, according to the survey, one of the major disincentives
has been removed to the voluntary reentry of private insurers into the
Massachusetts market. The Special Commission hopes that this
development and the encouragingprogress described in this report will
be noted by private insurers and will make them more favorably
disposed toward doing business in Massachusetts.

Two further developments occurred in 1977 that may potentially
affect the future availability of malpractice insurance in
Massachusetts. The first was the passage of Chapter 846 to authorize
the establishment of a new type of insurance entity, the Medical
Malpractice Self-Insurance Trust Fund, for the purposes of providing
medical malpractice and general liability insurance coverage to groups
of health care providers or provider institutions. Prior to the passage of
this Act. the Harvard Affiliated Teaching Hospitals established their
own “captive insurance company” to provide insurance for member
hospitals and their associated doctors. The Harvard Group felt that the
increase in medical malpractice rates they were forced to pay in the
recent past bore no relation to the level ofclaims being reported against
their own institutions.

Chapter 846 represents an approach similar to that used by
Harvard but includes several significant improvements. The self-
insurance trusts established under this Act will be subject to strict
scrutiny and regulation by the Division of Insurance. The Harvard-
affiliated hospitals established their captive company in the Grand
Cayman Islands, beyond the jurisdiction of the state to regulate their
operation or tax their proceeds. This bill would insure that any further
self-insurance trust funds that might be established would come under
strict Massachusetts regulation. Furthermore, their proceeds would be

subject to premium taxes, similar to other insurance mechanisms, in
the event that the members of the fund were not charitable insitutions.

The Special Commission feels that the regulatory features of
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Massachusetts-based self-insurance trust funds are very important to
the reconstruction of a healthy malpractice insurance system.
Although Massachusetts laws are somewhat ambiguous concerning
the status of off-shore companies, it certainly remains an open
question as to whether the Harvard Group is presently conducting
business in Massachusetts and thus in possible violation of various
statutes. For both of these reasons, the Special Commission strongly
encourages the Harvard Group to reconstitute their operation in the
Commonwealth under the provisions of Chapter 846.

The Special Commission believes that the self-insurance trust fund
constitutes a creative attempt by health care providers to address the
problems that caused the malpractice crisis of 1975.The self-insurance
feature provides a financial incentive to the members of the trust to
police the quality of the health care services that they render, since the
member health care providers would bear directly the cost of any
malpractice actions that are brought against the trust. Each of these
trust funds will establish a risk management program to investigate
and correct unfortunate medical incidents in their member institutions
and to take steps to insure that incidents don’t recur. In this sense, the
self-insurance trust funds can be a mechanism for improving the
quality of health care in the Commonwealth.

The trust funds may also result in substantial savings to health care
providers who obtain their malpractice coverage in this manner.
Because the funds’ operations would resemble more closely a cash flow
operation than a standard insurance company, the premiums charged
to members of such groups could be substantially lower. One group of
17 hospitals estimated that it could save $lOO,OOO per month in the
trust funds. Savings such as these are very significant. The Special
Commission feels that self-insurance trust funds represent an
important contribution to the field of medical malpractice insurance.

The second development with implications for future insurance
availability became known to the Special Commission when the
continued availability of malpractice coverage for certain health clinics
was thrown into doubt for a period this fall. At that time, a clinic in the
western part of the state was notified of impending cancellation of its
policies and was denied coverage by the Joint Underwriting
Association. The clinic was told that, if its coverage were to be
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continued at all, the premiums that it should expect to pay would
undergo a substantial increase because of expanded exposure. This
news started the Center's administration on an intensive search for
alternative sources of coverage. This search of the voluntary market
proved to be fruitless, and the Center thus turned to the JUA for
affordable coverage which the JUA denied undertheterms of Chapter
362

Section 6 of Chapter 632 of 1975 reads (i
If at any time the Commissioner det

as follows;part)
mine; that medical

malpractice insurance is not adequat ble to any
provider of health care in the Corr ther than a
licensed physician or hospita
and hearing, promulgate an

roper notice
particularAae

provider of hea :ation to the
(Joint Underwriting Associat

Initial inquiries bs the Special C led that the Centera

ust applyfor
Jl A cos era ge as a clinic. Since the Commissioner has not yet

Center was
as described in the

A coverage. Coverage was
carrier without
o in section 6.

rcumstances
health care
any future
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The Massachusetts Supreme Judicial Court has issued a ruling that
gives the legislature until the end of the 1978 legislative session to
repeal the doctrine of sovereign immunity and replace it with a
coherent policy that identifies the liability of governmental units and
employees. The ruling states that, if the legislature fails to act, the court
itself will abrogate the sovereign immunity doctrine at its earliest
opportunity, retroactive to May, 1973. Without sovereign immunity,
governmental units and their employees would be liable for suit for
tortious behavior. With regard to the malpractice situation, if this
change in liability occurs retroactively, as the court has threatened,
state and municipal hospitals will suddenly be subject to a
tremendously broadened exposure to suit. This creates obvious
difficulties since most of these facilities were uninsured for the
retroactive period. It also creates problems if the JUA provides
coverage at some future date for these facilities and subsequently
discovers that the insureds’ liability has been expanded.

Legislation to establish a governmental liability policy was filed but
not passed in 1977. Thus, developments in this area are likely in the
1978 legislative session. The Special Commission will analyze
proposed legislation to determine its effect on the medical malpractice
system.

The Special Commission is pleased to note the development of the
JUA’s risk management system. Massachusetts through the offices
of the JUA was the first state to implement the Hospital Risk
Management Program of the St. Paul Fire and Marine Company (the
servicing carrier of the JUA). Since its Massachusetts inauguration,
this program has expanded to include hospitals in eight other states.
The JUA program includes an engineering survey of hospital
equipment and physical plant facilities, review of administrative,
medical and surgical procedures, a computerized incident reporting
system and a program of in-service education for staff members. The
JUA’s risk management program is administered by specially trained
registered nurses who serve as liaison between the hospital and

MEDICAL MALPRACTICE INSURANCE:
OTHER DEVELOPMENTS



[MavHOUSE No. 563120

the JUA. Information on the effectiveness of the program should
become available when the JUA completes an audit of their claims
files and claims-handling procedures which is currently in progress.

The Special Commission recognizes that one of the most important
steps necessary to stabilize the malpractice situation in the long run is
for health care providers to monitorcarefully the quality ofhealthcare
services performed in their offices and institutions. Risk management
programs can be a significant part of these quality assurance
mechanisms and should be used as such. We strongly encourage the
development of similar programs for health care providers practicing
outside the hospital setting.
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On October 20, 1977, the Board of Registration and Discipline in
Medicine published “Massachusetts Regulations Governing the
Practice of Medicine”. This document represents the culmination of
more than a year’s intensive efforts by the Board and its staff. The
resultant regulations are an attempt “to prescribe substantive
standards governing the practice of medicine which will promote the
public health, welfare and safety”. Some of the important features of
the new Regulations are detailed below.

For the first time, the Board has adopted a formal definition of
the activities that comprise the practice of medicine in the Com-
monwealth:

The practice of medicine means the following conduct,
the purpose or reasonably forseeable effect of which is to
encourage the reliance of another person upon an indi-
vidual’s knowledge or skill in the maintenance of human
health by the prevention, alleviation, or cure of disease and
involving or reasonably thought to involve an assumption
of responsibility for the other person’s physical or mental
well-being: diagnosis, treatment, use of instruments or other
devices, and the prescription and administration of drugs
for the relief of diseases or adverse physical or mental
conditions. The practice of medicine does not mean conduct
of the type described above engaged in by persons licensed
by other boards of registration with authority to regulate
such conduct; nor does it mean assistance rendered in
emergency situations by persons other than licensees or the
domestic administration of family remedies.
In response to complaints regarding the practices of certain

physicians, the Board included a provision forbidding discrimination
against recipients of public assistance in the provision of medical
services. In order to exclude medical assistance recipients and still be in
compliance with this regulation, a licensee must withdraw entirely
from participation in the state’s Medicaid program.

BOARD OF REGISTRATION AND DISCIPLINE IN
MEDICINE:

REGULATIONS PROMULGATED
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A licensee may restrict the availability of his or her services, in

nonemergency situations, by requiring potential patients to furnish
“reasonable evidence of the person's ability to payfor services rendered
prior to their condition". However, in an emergency situation, the
regulations become much more assertive;

A licensee shall render medical services to a person
experiencing a medical emergency. A medical emergency is
a set of circumstances which immediately threatens a
person’s life or is likely to cause serious injury absent the
provision of immediate professional assistance. ... A li-
censee may not refuse to provide medical services in the
ordinary course of his practice to a person experiencing a
medical emergency because the person is unable to pay for
the services.

A licensee shall not notify the Board of any restriction or
termination of his hospital privileges, other than restriction
or termination for minor administrative reasons, within
thirty days of its occurrence.”
The Board has instituted a specialty limited license which can

restrict a licensee to practicing only within a particular field of
specialty. A specialty limited license might be invoked if an applicant’s
training is not sufficiently broad to allow unrestricted practice.

The Board stipulated requirements for continuing medical
education which go into effect on January 15, 1980. On that date,
licensees will be required to have completed 100 hours of continuing
medical education within the preceding two years. Several alternative
ways of completing this requirement are specified, including, among
several alternatives, enrollment in an approved residency program,
receipt of the AMA’s Physician’s Recognition Award, and recertifica-
tion by a specialty board.

I he Board also issued comprehensive regulations governing the

activities of acupuncture practitioners, medical students, and
physicians’ assistants.

I hese Regulations represent undeniable progress toward guarantee-
ing quality health care to the citizens of the Commonwealth. The

Special Commission urges their vigorous enforcement through the

disciplinary activities of the Board of Registration and Discipline in
Medicine. . .

The dissenting opinion of Commission member Dr. Richard F
Ciibbs is found in Appendix F,
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In order to assist the Board in its disciplinary activities. Appendix B
of the Special Commission’s 1977 Annual Report was signed into law
as Chapter 623 of the Acts of 1977. This Act grants immunity from civil
suit to persons who file complaints or provide information to the
Board of Registration and Discipline in Medicine. A major intent of
this legislation is to protect physicians, medical societies, and
Professional Standards Review Organizations from suits that might
arise from supplying the Board with information gathered, for
example, by any of the society’s various disciplinary committees. In
addition, it is hoped that the immunity provision will enhance the flow
of information from members of the general public who may be aware
of apparently improper activities on the part of medical practitioners.
The Special Commission and the Board of Registration and Discipline
in Medicine are jointly conducting a study to determine the impact of
this Act on the Board’s disciplinary activities.

Despite recurrent problems with funding and personnel availability
(discussed below), the Board has been active in pursuit of its mandate
to investigate allegations of unprofessional activities and to discipline
physicians who have been found guilty of such practices. Its
performance to date has exhibited no hesitancy to become involved in
complex or controversial cases. As a result, it is currently involved in
several cases that have received public attention from both the medical
profession and the public media.

One of the more complex cases before the Board involves a group of
thoracic surgeons who have been under investigation for 19 months
because of a higher-than-expected mortality rate among the group’s
open-heart surgery patients. The comparison of mortality rates among
different surgeons and hospitals is a highly unusual feature of the case,
as is the possibility of limiting the licenses of the surgeons in question
(rather than revoking them entirely). Another unusual consideration
in the case is the issue of whether underutilization of surgical skills may
cause them to atrophy to an extent that could be considered improper,
unprofessional or negligent. In this case, each of the surgeons in

BOARD OF REGISTRATION AND
DISCIPLINE IN MEDICINE:

DISCIPLINARY PROCEDURES
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question performed, on average, 25 open-heart surgeries per year in
comparison with proposed federal guidelines rquiring at least 200 such
operations per year.

A second case that attracted considerable attention concerned a
rgeon who had been under investigation for repeated performance of

medically unnecessary surgery and for several other alleged instances
of malpractice. Three separate audits of the surgeon’s activities led to
the closing of the hospital at which the surgeon practiced and resulted
in a recommendation by the Medicine Board’s hearing officer that the
surgeon’s license should be revoked. The Board’s audit found negligent
behavior in 9 out of 12 cases in a sample of the surgeon’s cases,
including such alleged indiscretions as unnecessary operations for
hysterectomies (and other procedures), failure to perform adequate
examinations and tests before undertaking operations, and improper
use of a dangerous drug in treating patients. After more than 15
months of investigation and proceedings, the Medicine Board voted to
revoke the surgeon’s license to practice medicine, marking the first
time in the history of the Commonwealth that a doctor’s license has
been revoked for medical malpractice and signifying a landmark in the
regulation of the practice of medicine in Massachusetts.

In its disciplinary activities to date, the Board of Registration and
Discipline in Medicine has revoked the licenses of two other
physicians. It has elicited 6 unconditional permanent resignations
from the practice of medicineand has exonerated one physician. There
are currently 15 cases pending in investigative stages. Case in-
vestigations have been delayed because of difficulties that the Board
has experienced in attempting to hire an investigator.

With the passage of the State Budget for Fiscal Year 1978, many of
the chronic operational difficulties of the Board were alleviated. After
a seesaw battle through the legislative process, the Chairman of the
Special Commission succeeded in overcoming initial administration
hesitancy and were able to add an $BO,OOO appropriation directly to the
Board in the Legislature’s version of the budget to supplement the
$llO,OOO in funding and services provided by the Division of
Registration from its own budget allocation. It is hoped that this
funding level will finally permit the Medicine Board to meet its full
legislative mandate. The bulk ofthe additional $BO,OOO was earmarked
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for the Board's disciplinary activities which had previously been
hampered by acute underfunding.

The Special Commission remains very concerned about the
budgetary and organizational difficulties of the Board of Registration
and Discipline in Medicine. Under its current organizational position
within the Division of Registration, the Medicine Board is in
competition with the other Boards of Registration for funding and
staffing from the budget of the Division of Registration. As noted
above, the Medicine Board's funding problem has been largely
alleviated, but the Board is still experiencing great procedural
difficulties in hiring additional staff members and replacing staff lost
through attrition. Much of the hiring authority and responsibility is
governed by Division-wide procedures that have served to slow down
drastically the Board’s hiring activities. As a result, the Medicine
Board may face yet another period of inadequate staffing.

As we have done many times in the past, the Special Commission
wishes to stress that the proper functioning of the Board of
Registration and Discipline in Medicine is essential to the long-run
stability of the malpractice situation in Massachusetts. It remains to be
seen whether the current provisions for the Board’s operation will
prove to be adequate. Several pieces of legislation are being considered
by various parties for the upcoming year that attempt to fortify the
Board’s position by granting it a dedicated budget, removing it from
the Division of Registration, or modelling its organizational status
after the Board of Bar Overseers. The Special Commission is not
prepared to endorse these actions at this time. The Special
Commission has voted to hold hearings to determine an appropriate
course of action if we find thatconditions at the Board do not continue
to improve.

The Special Commission is very pleased with the development of the
Board of Registration and Discipline in Medicine since its inception in
1976. The strength of the regulations promulgated by the Board and
the Board’s initial disciplinary actions both point to a stronger and
enhanced role of the Board in regulating the practice of medicine in the
Commonwealth. Through its passage of the immunity bill and its
ongoing efforts on behalf of the Board’s budget, the Legislature has
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demonstrated continuedsupport and commitment to the success ofthe
Board. The Special Commission sees in these developments the
promise of very real and substantial improvements in the quality of
health care in Massachusetts.
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The past year has been a very good one for the medical malpractice
tribunal system established by Chapter 362 of the Acts of 1975. Three
important developments (described below) occurred during 1977 to
bolster the effectiveness of the tribunals. The tribunal system survived
a broad court challenge to its constitutionality in the case of Paro v.
Longwood Hospital. The first authorization for funding to reimburse
tribunal participants was included in this year’s budget. And the
tribunals continued their success in eliminating nonmeritorious cases
from the court system.

In the case of Paro v. Longwood Hospital, the Supreme Judicial
Court of Massachusetts has upheld the constitutionality ofthe medical
malpractice tribunals established by Chapter 362 of the Acts of 1975.
With the success of this ruling, the tribunals have survived a
comprehensive challenge to all phases of their operation and
effectiveness. In their decision on the appeal of Paro v. Longwood
Hospital (attached as Appendix C), the SJ.C. denied the con-
stitutional challenges of the plaintiffs that were brought on the
following grounds:

The plaintiffs contended that the tribunal statute violated the right
of equal protection under the law, that it interfered with the plaintiffs
right to procedural due process and trial by jury, and that it violated
the doctrine of separation of powers between the judicial and
legislative branches of government. The court ruled that the legislature
had a “rational basis” for treating malpractice cases as a separate
classification of torts for the purposes ofthe tribunal proceedings. The
court further contended that plaintiffs are adequately compensated by
lower health care costs in exchange for any inconvenience at lessening
of accessibility to due process that might be brought on by the bond
mechanism or the other features of the tribunal. Finally, the court
ruled that the separation ofpowers was preserved because the tribunals
are in fact judicial mechanisms and the judge-member of each tribunal
has more authority than the doctor and lawyer members. The court
was unable to rule on the question of the admissibility of tribunal
findings, however, since the plaintiffs never reached the trial stage and
thus had no standing with which to challenge the admissibility statute.
This remains an important unresolved area.

MEDICAL MALPRACTICE TRIBUNALS
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The recently signed state supplemental budget contained an item
appropriating 540.000 to compensate individuals who serve on
medical malpractice tribunals. Chapter 362 provided for the payment
of fifty dollars to each tribunal participant, but, until now, funds have
never been appropriated to cover this expense. Any person who has
served on a tribunal and wishes to be compensated should send an
appropriate invoice to the Office of the Chief Justice of the Superior
Court.

Table 7 presents the results of the most recent survey of tribunal
dispositions conducted this past summer. The survey results indicate
that the tribunals are continuing their very effective screening of
nonmeritorious cases from the court system. Another survey is
currently being conducted on a sample of tribunal cases to collect more
detailed information on the parties involved in each case and on the
progress of malpractice cases after a tribunal finding has been reached.
Results from this survey are expected later this year.

The Special Commission would like to underscore the success that
the malpractice tribunals are having in reducing the load of
malpractice cases in the court system. It cannot be emphasized too
strongly that forty-nine percent of the cases brought before the
tribunals had the bond requirement imposed as a prerequisite for any
further judicial consideration. Another nine percent of the tribunal
cases had split decisions which imposed the bond requirement for one
or more (but not all) of the defendants in the case. In the 140 cases in
which bonds were required, only 29 bonds (21 percent of the 140, 12
percent of the total number of tribunal cases) were filed to permit the
plaintiffs to continue their suits. As a result, between 90 and 111 cases,
amounting to between 37 and 46 percent of the total tribunal caseload,
have been entirely excluded from the court system.

TABLES: SUMMARY OF TRIBUNAL OUTCOMES
(Statewide)

Split De

Insufficient (Bond Required Cases in
Total (Bond Required for Proceeding Which
Tribunals Sufficient For Further Against Some Bond Was
Held Findings Court Action) Defendants) Filed

Number of
Cases 241 101 119 21 29
Percent of
Total 100 42 49 9 12
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Ihe Special Commission believes that the tribunals’ strong
performance can only mean that the overall costs of malpractice
actions have been reduced. The Supreme Judicial Court acknowledged

the Paro decision by alluding to the reduction in overall
ilth care costs as compensation to the plaintiffs in exchange for the

additional proceedings imposed on them by the tribunals. Moreover,
through its decision upholding the tribunals’ constitutionality, the
S.J.C. insured that these cost savings will continue over time. In the
coming year, the Special Commission will be drafting legislation to
clarify certain procedural ambiguities that remain in the tribunal

atute (including the question of discovery procedures prior to
arings) to further streamline their operation. The Special

Commission urges that these cost reductions be reflected in future
.dice insurance premiums
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The scope of the Special Commission was expanded in the closing
days of the legislative year when a bill to establish a State Health
Insurance Program was referred to the Commission by Chapter 34 of
the Legislative Resolves of 1977. Under this Resolve, the Special
Commission is directed to study the Massachusetts bill filed by
Senator Foley and to consider existing and proposed formulations of
the State Health Insurance Program (SHIP) in other states. The Foley
SHI bill was refiled for the 1978 legislative session and it is expected
that the results of the Special Commission’s study will be an important
source of information when the legislature takes up the bill.

The Foley bill was developed in response to a growing frustration
with the repeated failures of Congress to enact a national health
insurance program. The Foley bill represents an attempt to meet some
of the needs expressed in the national health insurance debates at the
state level and thereby avoid what might be a lengthy wait for federal
action. The bill was adopted for use as model legislation by the
Conference of Insurance Legislators and portions of it have been
incorporated in several states that have adopted SHI plans. These
plans were discussed at a Seminar on the Implications of State-
Initiated Catastrophic/Comprehensive Health Insurance Plans
sponsored by Georgetown University last September. A report on this
Seminar is attached as Appendix D.

Because of SHFs similarities to different formulations of national
health insurance plans, many of the national issues will be pertinent to
the Special Commission’s study. Two of the more important problems
are the identification of the target population and the development of
cost and quality control mechanisms under an SHI plan. None of the
existing SHI arrangements directly addresses the problem of the
uninsured and underinsured “gap population” between low income
recipients of medical assistance (who are relatively well-insured) and
higher income populations who may receive coverage through their
employee benefits package or who could otherwise afford to pay for
good coverage. The lower middle income population is still uncovered
under these plans. The principal beneficiaries of the SHI plans in their
present form are individuals who have difficulty obtaining coverage
from conventional insurers (because of unstable medical conditions)
but can afford to pay the accompanying higher premiums that result

SPECIAL COMMISSION: EXPANDED SCOPE
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from the fact that these plans tend to become high-risk pools for health
insurance.

The cost and quality control issues raised by SHI plans overlap
somewhat with the quality control questions raised in the course of the
Special Commission’s malpractice research. The national debate on

issues has included consideration of how best to incorporate such
se functions as those performed by Professional Standards

Review Organizations, utilization review committees and rate-setting
commissions into a coherent mechanism to oversee cost and quality in
a national health insurance sy
been to develop enforceable st£

tern. A major goal of these efforts has
ndards to govern the cost and quality of

tealth care. The development of quality standards was a fundamental
irea of concern of Chapter 362, and, ideally, any further quality
control efforts undertaken through national or state health insurance
programs will be designed with the Chapter 362 reforms as a starting
point.
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Throughout the 1975 malpractice crisis period, the concerned
parties were continually frustrated by the lack of reliable information
describing the particular circumstances that threatened to disrupt the
Massachusetts health care system. Nowhere, it seemed, was there data
available to quantify the exact proportions of the crisis unfolding in the
state, not even to the point of documenting on a statewide basis the
supposed increases in claims frequency, claims severity and losses
experienced by malpractice insurers. The sketchy information that was
available was often severely limited in scope and detail and seriously
flawed in the techniques used to collect it. As a result, the lack of data
itself became a major concern to those who were addressing the
malpractice crisis.

In Chapter 362, the Special Commission on Medical Malpractice
was directed to compile data on the medical malpractice system in
Massachusetts to determine “the scope and extent of the malpractice
problem". In its first Annual Report, the Special Commission
concluded that “there is virtually no reliable data available upon which
to make the difficult decisions which face us concerning cost and
availability of medical professional liability insurance. It is this Special
Commission’s task...to develop this data”.

In the past year, the Special Commission developed and conducted a
survey of all malpractice insurers who had done business in the
Commonwealth since 1966. The survey requested information from
the insurers describing their Massachusetts malpractice exposures, the
claims that were filed and closed against their insureds, the amounts of
settlements and claims expenses incurred, and the distribution of these
parameters over time. Data was collected describing the coverage
extended to hospitals and to physicians and surgeons in
Massachusetts. All insurers who received the survey supplied the
Special Commission with very complete responses to the statistical
portion of the survey. To our knowledge, these survey results comprise
the most comprehensive information currently available to describe
the history of Massachusetts malpractice experience. In the section
that follows, we present a summary of the statistical information
collected by the Special Commission on the experience of insurers
writing malpractice coverage for Massachusetts physicians and
surgeons.

SPECIAL COMMISSION: RESEARCH REPORT
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Survey responses were received from ten companies American
Universal, Argonaut, the Chubb Group, Commercial Union,
Hartford, the Massachusetts Joint Underwriting Association, Liberty
Mutual, Lumbermen’s, Medical Protective, and St. Paul Fire and
Marine. Of these ten, three companies wrote coverage during the
survey period (1966-1977) exclusively for physicians and surgeons, one
company covered only hospitals, and six companies insured both
hospitals and physicians and surgeons. Not all of the companies were
able to provide information for the whole of the survey period (three
companies did provide data for the entire period), but between the
years of 1971 and 1975, the returns were substantially complete. Data
for the years before 1971 and after 1975, must, unfortunately, be
viewed as being incomplete to varying degrees, in the sense that not all
companies provided information describing those years.

During the crisis of 1975, analysis of the malpractice insurance
mechanism revealed the need for accurate data describing the total
exposure of malpractice insurers (the number of policies that they
wrote), the number of claims filed against these policies, the number of
these claims settled adversely, the severity of losses for adversely settled
claims (both in terms of the indemnity settlements and the expense of
defending and processing claims), and the patterns ot development ofa
company’s book of insurance over time. In this report, w'e will examine
these factors for the Massachusetts physicians and surgeons covered
bv the insurers who responded to our survey

EXPOSURE, CLAIMS FILED. CLAIMS SETTLED
ADVERSELY, LOSSES. CLAIMS DEVELOPMENT

Table 9 presents the number of physician and surgeon exposures
earned by the responding insurers. The entries are in units of physician-
years, where each physician-year represents a policy extended to a
single physician for a one-year period. In the earlier years of the survey
period, exposure data for the American Universal, Commercial
Union, the Hartford and the St. Paul Companies was unavailable. The
Argonaut did not enter the Massachusetts market until 1972 and
quickly assumed a significant portion of the total exposure becoming,
in |074, the state’s second largest carrier for physicians and surgeons.
The Argonaut followed a similar pattern in several other states and
their 1975 decision to attempt to to halt malpractice underwriting
resulted in widespread dislocations among their policyholders. The
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Massachusetts Joint Underwriting Association, ot course, did not
begin writing coverage until July, 1975, when Chapter 362 was passed.
It now provides malpractice coverage for virtually all of the state’s
physicians and surgeons.

Many of the companies with fewer exposures were involved in
writing specialized coverage for small numbers of professional
organizations. The Chubb Group, for example, wrote coverage for
members of The American Osteopathic Association, The American
College of Obstetrics and Gynecology, The American College of
Emergency Physicians and The American Psychiatric Association.

A relatively common practice of the specialty insurers is to offer
coverage to professional organizations with chapters throughout the
country. This approach allows the insurer to provide coverage for
small numbers of policyholders in particular states while still makingit
financially possible to support a specialized malpractice underwriting
operation. This practice is consistent with responses of insurers to
other sections of the Special Commission survey in which the extensive
and highly specialized underwriting staff necessary for the malpractice
line was cited as a formidable barrier to the insurers’ reentry into the
Massachusetts market.

For computational ease, some of the statistical tables in this report
will be limited to results compiled from the Argonaut. Medical
Protective and St. Paul responses. These three insurers account for 74
percent of the total exposures reported in the survey. In the 1971-1976
period for which our data is most complete, these insurers covered 67
percent of the total reported exposures. (The JU A covers an additional
16 percent of the total exposure, and 22 percent of the 1971-1976

exposure.)
Claims Filed

A consistent complaint of insurers during the 1975 crisis was an
unprecedented (and unanticipated) severe rise in the number of
malpractice claims filed against their policyholders. It was argued that
this trend, coupled with an equally severe upward trend in the costs of
indemnity payments and claims expense, made it next to impossible to

measure accurately the risk of writing malpractice insurance. Using

their best actuarial techniques, companies across the country began
requesting premium increases that ranged from modest (20 to 50
percent) to incredible (as much as two successive annual requests for
increases in excess of 300 percent). The Special Commission's survey is
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neither sutticiently comprehensive nor accurate enough to permit an
evaluation of these requests for premium increases, but it does permit
us to examine the extent of the troublesome trends in the incidence and
cost of malpractice claims in Massachusetts.

Table 10 presents the number of claims filed against Massachusetts
physicians and surgeons for the survey period. The responses for the
years prior to 1971 are somewhat sketchy, but in the 1971 to 1976
period, a substantial increasing trend is obvious with increases
averaging 20 percent over the previous years’ claims and an overall 71-
76 increase of 144 percent statewide.

For premium-setting purposes, it is important to measure the
number of claims filed in terms of the exposure ofthe insurer. Table 11
presents the total claims filed per unit of exposure, providing, in
column (3) the average number of claims filed per physician-year of
exposure. Column (4) presents the average number of exposures per
claim, so that, for example, the 1971 entry in column (4) indicates that
there was one claim filed for every 45.8 physicians and surgeons
insured that year. These figures for Massachusetts, even at their
highest, are still substantially below comparable figures for other
states, which, as early as 1974, indicated one claim filed for every 10
physicians. However, as column (5) indicates, they have undergone
substantial increases, especially between 1971 and 1976 when the
average increase over the previous year w'as 18 percent and the total
increase for the period was 132 percent.

Table ii: claims filed per unit of exposure
PHYSICIANS AND SURGEONS

(all companies)

(I) (2) (3) (4) (5)
Increase Over
Previous Year

ear In Which Number Of Total Claims Filed Exposures In Claims Filed
Maim Was Filed Claims Filed Exposure Exposure Claim Filed Exposure (^r)
966 14 1439 .010 102.8
967 13 1270 .010 97.7 5.2
968 61 5779 Oil 94,7 3.1
969 75 5914 ,013 78.9 20.1
970 122 6785 .018 55.6 41.8
971 215 9855 .022 45.8 21.3
972 280 9850 .028 35.2 30.3
973 329 8164 .040 24.8 41.8
974 373 8246 .045 22.2 12.0
975 476 10536 ,045 22 1 0 1
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As dramatic as these figures appear to be, they are still less than
conclusive since they present the number of claims filed in a given year
against the exposure written for the year in which the claim was filed,
rather than against the policy year for which the exposure was actually
written. Table 12 presents the numberof claims filed against theyear in
which the incident occurred. (This corresponds closely to the year in
which the exposure was written since claims-made coverage did not
receive widespread use in Massachusetts until mid-1975.) The
distribution of claims over time in Table 12 differs substantially from
Table 10 because of the length of time required for an occurrence-
based malpractice policy to “mature", that is, the length of time
required until it is reasonably certain that all outstanding claims have
been filed against the given year’s policy. The pattern of policy
maturity among our respondents will be examined more fully in the
section on Claims Development (below).

Again it is useful to examine the claims figures in relation to the
exposure written for the years in which the incidents occurred (Table
13). These results show less dramatic increases than those in the
preceding tables yet they are substantially more difficult to interpret

(all companies)
(I) (2) (3) (4) (5)

Increase Over
Year in Which Previous Year
Incident Number Of Total Claims Filed Exposures In Claims Filed
Occurred Claims Filed Exposure Exposure Claim Filed Exposure l rc)

1967 49 1270 3)39 219
1968 16* 5779 .029 34.4 -24.6
1960 193 5914 ,033 30.6 12.3

1970 236 6785 .035 28.7 66

1971 320 9855 032 30.8 -6.6
1972 398 9850 .040 24,7 24.4
1973 395 8164 . 048 20.7 19,7

1974 390 8246 - 047 21.1 -2.2
,975 220 10536 .021 47.9 -55.9

1976 j_|36 10358 _OI3 llli

TABLE 13: CLAIMS FILED PER UNIT OF EXPOSURE
PHYSICIANS AND SURGEONS
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Over the entire time period, the change from the previous year’s claims
filed per unit exposure showed an average yearly decrease of 7 percent
because of the immature claims development of the years since 1972.
However, even in the years 1972 and before (which we can assume are
relatively mature in terms of the number of claims outstanding against
those policy years), the average yearly increase in claims filed per unit
of exposure was only 2.4 percent! Although the available data for 1973
suggests a significant further increase when that year matures, these
figures present a much less volatile picture of the growth in claims
incidence. In order to be more precise in evaluating this data, we must
examine the specific patterns of claims development over time.

The analysis and prediction of claims development patterns as
practiced by malpractice underwriting actuaries is a highly technical
and complex process which, under ideal conditions, utilizes excep-
tionally complete and accurate data and substantial computer
assistance. In this report, however, we are not seeking to improve upon
the accuracy or techniques of the industry’s underwriters (which is
fortunate since we are somewhat limited both in our computational
facilities and in the quality and quantity of our data); Instead we
present the patterns of claims development as it is reflected in our
available data and utilize relatively simplistic assumptions and
techniques to predict approximately the claims development for the
immature years of our data. We then use these projections to evaluate
the growth in claims incidence experienced in Massachusetts prior to
and during the 1975 malpractice crisis.

In this section, for computational ease we will be using the
information supplied by the Argonaut, Medical Protective and St.
Paul survey responses for the policy years from 1968 to 1975. These
companies wrote 74.4 percent of the state’s coverage and 86.2 percent
of the claims filed for the policy years in that period. Data was supplied
by these companies for the entire 1968 to 1975 period. (The JUA,
which provided a further 5.5 percent of the coverage, was excluded
since it only wrote coverage for the last six months of the period.) Table
14 presents the claims experience for the three insurers. What we seek is

Claims Development
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(Argonaut, Medical Protective and St. Paul only)

Accident Year
in Which Inci- Total
dent Occurred 1968 1969 1970 1971 1972 1973 1974 1975 1976 Claims
1968 ~32 30 28 30 14 6 6 2 150
1969 29 32 51 40 10 5 11 6 184
1970 40 53 52 52 9 6 5 217
1971 55 84 76 55 17 5 292
1972 59 91 105 86 24 365
1973 67 96 131 76 370
1974 60 117 154 331
1975 44 101 145
TOTAL 32 59 100 189 249 302 336 414 373 2054

a systematic way of representing the claims filing patterns in such a way
as to facilitate the prediction ofthe pattern in which outstanding claims
will be filed over time for the relatively immature policy years since
1972. Again we will base our calculations on claims per unit of

exposure, which is summarized, for the three companies in Table 15.

TABLE 15: CLAIMS FILED PER UNIT OF EXPOSURE
PHYSICIANS AND SURGEONS

(Argonaut. Medical Protective and St. Paul only)
(2) )(I)

TABEE 14: NUMBER OF CLAIMS FILED AGAINST
PHYSICIANS AND SURGEONS

YEAR IN WHICH CLAIM WAS FILED

Increase Ove
Claims Filed Previous Yea

Claims Filed /Exposure In Claims Fil
/Exposure X 1000* 'Exposure (9

~027 rTi
.032 32.3 19.2
.033 33.1 2.5
.038 38.4 16,4
.043 43.1 12.1
.048 48.5 12.5
.043 43.3 -10.7
.024 24.6 -43,2

Year In Which
Incident Number Of Total
Occurred Claims Filed Exposure
1968 TSO 5546
1969 184 5703
1970 217 6566
1971 292 7595
1972 365 8466
1973 370 7635
1974 331 7302
1975 145 5892
TOTAI 12032 54705
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Columns (3) and (4) of Table 15 represent the total number of claims
that had been filed per unit of exposure by the end of 1976 lor each
policy year in the period. This, of course, provides us with a very
mature 9 years of development for policy year 1968 and only 2 years of
development for 1975. The cumulative claims development available
directly from our data is given in Table 16. We would like to be able to
predict what the 9 year development figures would be for all of the
policy years in our time period. Underwriting actuaries accomplish this
feat of prognostication by a careful analysis of trends in the
relationships between the development of claims in intermediate years
using existing data to construct “development factors” based on these
relationships and complete, by estimation, the blank entries in the
lower right portion of Table 16.

TABLE 16: CUMULATIVE CLAIMS DEVELOPMENT OVER TIME
FOR POLICY YEARS 1968-1975, NUMBER OF CLAIMS
PER UNIT EXPOSURE X 1000* PHYSICIANS AND
SURGEONS
(Argonaut, Medical Protective and St. Paul only)

MATURITY OF POLICY YEAR
(Number of Years Elapsed Since Beginning of Policy Year)

Applying the simplified development factors constructed in Appendix
E, we obtain the claims development estimates given in Table 17.

We have undertaken the analysis given in Appendix E in order to
estimate the magnitude of the increases in the numbers of claims filed
that Massachusetts insurers can expect as a result of the malpractice
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crisis. Column 9 of Table 17 presents the estimated cumulative claims
development that would result after nine years of maturity. Our
simplified analysis indicates that, when the insurers close their books
on the years in our survey, the increases in claims filed will be
substantially less than the frightening figures that were mentioned
during the height of the crisis. The average annual increases since 1968
in the number of claims filed was 13.6 percent, while in the crisis
period, policy years 1971 to 1975, the increases averaged 13.8 percent
with an overall increase of 69 percent for that period. These increases
are not negligible by any means but they do suggest that circumstances
may have been less dire (at least with respect to the number of claims
filed) than they appeared at the time. It remains to examine the severity
of the outcomes of these claims to see if moderation also prevails in
that critical factor.

A summary of the closed claims reported in the Argonaut, Medical
Protective and St. Paul responses is given in Table 18. Some double-
counting was indicated in their responses, apparently corresponding to
cases in which single claims involving more than one policyholder were
settled with indemnity payments against some of the defendants in the
claim and without payments against other defendants. This is reflected
by the total number of closed claims for some policy years being
recorded as larger than the total number of claims filed against that
policy year. (!) These reponses are sufficient to note that thereare some
fluctuations in the proportions of closed claims that are settled
adversely (37.1 percent on average) but no consistent trend is in
evidence.

The figures in Table 18 for claims closed per unit exposure reveal
that our previous problems with maturity of claims development are,
of course, also present when discussing claims closures. The maturity
problem, in fact, is even stickier since court and settlement procedural
delays don’t commence until after a claim is filed, thereby substantially
lengthening the “tail” of a policy year. Table 19 presents a summary of
the time delays experienced before a claim is closed. The distribution
for payment and no-payment closures over time show surprisingly
small differences. Due to the double-counting problem, we are
unfortunately unable to determine the number of claims still

Closed Claims
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outstanding, but one can assume that a significant number of them
exist and that they might be weighted more toward adverse closures.
This becomes a critical issue when trying to evaluate the total losses for
a policy year since losses expected from outstanding claims are part of
case reserve accounts and are not reflected in indemnity payment or
allocated claims expense figures. We hope to do more work in this area
to develop accurate data describing the length oftime required to close
malpractice claims in the Massachusetts court system, and the case
reserve practices used to account for long-outstanding claims.

TABLE 19: DISTRIBUTION OF CLOSED CLAIMS OVER TIME
PHYSICIANS AND SURGEONS

(Argonaut, Medical Protective and St. Paul only)

Years Elapsed Claims Closed With Claims Closed With
Between Occurrence Indemnity Payment No Indemnity Payment

of Incident and
Closure of Claim Number % of Total Number % of Total

1 36 6.9 56 6.2
2 101 19.3 187 20.9
3 89 17.0 182 20.3
4 104 19.8 183 20.4
5 84 16.0 150 16.7
6 61 11.6 76 8.5
7 30 5.7 42 4.7
8 15 2.9 12 1.3
9 2 0.4 6 0.7
lO 2 0.4 2 0.2

524 896

Losses

For the closed claims described above, the Special Commission’s
survey collected data describing the indemnity payments made against
claims that were closed adversely (Table 21) and the claims handling
expenses (Table 20) that can be allocated directly to particular cases
(i.e. not including general overhead expenses). These two accounts will
obviously tend to be more substantial in mature policy years. To
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obtain accurate loss estimates for less mature years, insurers’ paid
losses are added to case reserve accounts for reported claims and to
Incurred But Not Reported accounts for claims which have not yet
been brought to the insurer’s attention. This shift in loss accounting
with maturity is reflected in both loss tablesby declining totals in more
recent -years. Moreover, paid average allocated claim expense per
claim will tend to increase as a policy year matures since claims thatare
outstanding for longer periods generally require more processing and
thus acquire longer claims-handling expense.

TABLE 20: ALLOCATED CLAIM EXPENSE
PHYSICIANS AND SURGEONS

(Argonaut, Medical Protective and St. Paul only)

Policy Total Allocated Number of Average A
Year Claim Expense Claims Closed Claim ExClaim Expense Claims Closed Claim Exp

($) Closed (

1968 299,800 233 1,287
1969 309,502 208 1,488
1970 274,368 230 1,193
1971 329,535 237 1,390
1972 248,901 192 1,296
1973 169,181 Is| 1,120
1974 69,859 119 264
1975 13,394 49 273
1976 1.370 j U7Q

Total: 1,715.910 1420 Ave/Yr: 1.076
Ave/Yr: 190.657

:J
These paid loss tables obviously are of limited usefulness because of

the long tail factor discussed above. The policy years are simply not
mature enough to offer conclusive data on insurers'" losses, much less
on total expected losses. In order to perform a reasonable analysis,
data on case reserve and IBNR accounts is required. We hope in the
future to be able to conduct such an analysis and any definitive
statement by the Special Commission will await such a study.
However, we do wish to take note ot one revealing feature of our paid
loss data the average indemnity payment per claim closed with
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payment is surprisingly small ($13,572) even in the mature years.
According to these figures, Massachusetts has largely escaped the
plague of six- and seven-figure settlements that was so widely
publicized several years ago. This is clearly an area thatbears further
investigation.

In this section we have summarized the Special Commission’s
statistical survey of Massachusetts malpractice insurers, presenting
compilations of the physician and surgeon exposures written by the
insurers, the claims filed and closed against physicians and surgeons,
the amounts of settlements and claims expenses incurred, and the
distribution of these parameters over the period 1966 to 1976. The
Commission’s survey is the first comprehensive attempt to examine
statistically the extent of the malpractice crisis experienced by the
Commonwealth in 1975. Our results indicate that, because of
inadequate data during the crisis periods, the fears of the involved
parties about rises in the frequency and severity of malpractice
substantially exceeded the actual increases that were being experienced
in Massachusetts. This fact indicates very strongly the need to
maintain accurate and up-to-date information on volatile lines of
insurance like malpractice. A summary of the statistical findings
follows.

Claims Filed. The most relevant form of examining the claims
information is in terms of the number of claims filed per unit exposure
by the year in which the claim was filed (an approximation to the policy
year for which coverage was extended). Analyzed in this form, the
Massachusetts claims experience was found to be much less severe
than had been anticipated. Furthermore, when we developed the
policy years fully, using our simplified projection technique, the
mature claims figures indicated that the trend of rising claims
frequency was abating somewhat and may, in fact, be reversing itself.
The average annual increase in claims filed per unit exposure in our
projections for the 1971 1975 crisis period was 13.8 percent with a
5.3 percent decrease projected in 1975 claims from the 1974 level.

Closed Claims. Our analysis of claims closures revealed relatively
stable proportions of claims closed with indemnity payments versus
claims closed with no indemnity payment. This stability undermines
the frequent assertions of recent rapid increases in the filing of

Summary of Research Report
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“frivolous claims”. Claims closed with no indemnity payment averaged
62.9 percent of all claims closed from 1968 to 1976, with no identifiable
trend in evidence.

A more disturbing feature of the claims closure patterns was the
apparently excessive length of time required to close claims. We infer
from our data that there are substantial numbers of claims open
beyond five years with 17,4percent ofall closures occurring in the sixth
to tenthyears of development. Even after ten years, our figures indicate
that significant numbers of claims remain open. The Special
Commission considers this to be a serious unresolved problem.

Claims Cost. Our figures on indemnity paymente and allocated
claims expense suffer from the lengthy settlement times indicated by
the survey responses. We have reason to believe that more costly
settlements often take longer to close so our cost figures probably
underestimate average indemnity payments and claims expenses
somewhat. The figures we do have indicate very moderate average
indemnity payments of $13,572 per claim closed with indemnity
payment and similarly moderate average allocated claim expense of
$1,076 per closed claim. These figures are hardly of the same order of
magnitude as the six- and seven-figure settlements that received such
widespread publicity in other states.
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Malpractice Insurance Rates. Based on moderating trends in
premiums nationwide and on an examination of JUA experience, the
Special Commission concludes that substantial increases in
Massachusetts premiums are unjustifiable under present cir-
cumstances. The malpractice tribunals have proven to be successful in
eliminating costly nonmeritorious cases and this factor should be
reflected in future premiums. The Massachusetts claims and settlement
experience revealed by the Special Commission’s research is much less
worrisome than had been anticipated and this should be borne out as
recent policy years mature. Compared to rates in other similar states,
Massachusetts malpractice premiums are quite reasonable and the
Special Commission hopes that this will continue to be the case.

Availability ofCoverage. This Special Commission believes that the
prospects for expanded availability of malpractice coverage are very
bright, given the developments of the past two years. In light of the
moderation of claims frequency and severity described above and
favorable legislative actions indicated by the repeal ofthe claims made-
occurrence requirement, the Special Commission urges malpractice
insurers to consider reentry into the Massachusetts market. We feel
that the climate for private malpractice insurers has improved
substantially and we are confident that this improvement will
continue. The Special Commission believes that inclusion of private
insurers is of extreme importance to the long-term stability of the
Commonwealth’s malpractice system.

The Special Commission is pleased with the prospect of expanding
the practice of.self-insurance trust funds. We feel that widespread use
of the trust fund mechanism could serve to enhance the quality ot
health care in Massachusetts. With the passage of the self-insurance
trust fund bill, the path is open for the Harvard hospital self-insurance
group to move its operations back to Massachusetts and the Special
Commission urges them to do so.

Board of Registration and Discipline in Medicine. The Special
Commission wishes to extend its congratulations to the Board of
Registration and Discipline in Medicine on the promulgation of their
regulations governing the practice of medicine in the Commonwealth.
We hope that vigorous enforcement of the regulations combined with
the enhanced access to the Board provided by such avenues as this

CONCLUSIONS
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year's immunity legislation will lead to a higher standard of health care
for Massachusetts citizens. The Special Commission will continue to
work with the Board to discover other means of upgrading the quality
of health care.

The Special Commission is still very concerned about the Board’s
budgetary situation. In the upcoming year, the Special Commission
will convene hearings to investigate the Board’s organizational,
funding and management difficulties and make recommendations,
through legislation if necessary, to rectify any problems that remain.

Medical Malpractice Tribunals. The very favorable ruling obtained
in the case of Paro v. Longwood Hospital opens the way for the Special
Commission to study the tribunal system’s procedural and ad-
ministrative operations to further enhance the tribunals’ overwhelm-
ing record of success. This success will inevitably result in lower health
care costs which must certainly please all concerned parties. A difficult
question remains unexamined since no study has yet been performed
to determine if legitimate claims are being excluded by the tribunals.
The Special Commission hopes to research this issue in the near future.

Massachusetts Malpractice Experience. The Special Commission's
survey of Massachusetts malpractice insurers, probably the most
comprehensive historical data assembled to date, presents the facts of
the malpractice crisis in a very different light than was available during
the 1975 crisis period. The data presently available to us shows that
claims frequency did increase with regularity but the nationwide crisis
atmosphere of 1975 inflated perceptions of the rises far beyond those
that actually occurred in Massachusetts. The years 1971 and 1973
experienced particularly large increases in claims frequency but since
that time the trend has moderated. Less than complete data indicates
that indemnity payments and claims expense also remained relatively
moderate throughout the survey period. One of the more disturbing
aspects of our survey data is the excessive length of time required to
close claims. A closure delay of six to ten years (or longer) imposes
great difficulties and hardships on all parties involved in the
proceedings, fromrate-makers to defendants to plaintiffs. The Special
Commission is very concerned with this situation, which may be one of
the most serious malpractice problems yet outstanding in
Massachusetts. We feel that measures must be taken to expedite the
closure process and we will be investigating appropriate means of
accomplishing this.
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In light of the insights provided by the results of the Special
Commission’s survey and the contrast between the survey results and
the perceptions that prevailed during the crisis period, the importance
of maintaining similar information on an ongoing basis should be very
clear. In the coming year, the Special Commission will consider
various approaches to implementing an appropriate information
network.
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An Act relative to medical malpractice.

Whereas, The deferred operation of this act would tend to defeat its
purpose, which is, in part, to guarantee the continued availability of
medical malpractice insurance, therefore it is hereby declared to be an
emergency law, necessary for the immediate preservation of the public
convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

SECTION 1. Chapter 13 of the General Laws is hereby amended by
striking out section 10, as most recently amended by section 2 of
chapter 1099 of the acts of 1971; and inserting in place thereof the
following section:

Section 10. There shall be a board of registration and discipline in
medicine, in this and the following section called the board, consisting
of seven persons appointed by the governor, who shall be residents of
the commonwealth, five of whom shall be physicians registered under
section two of chapter one hundred and twelve, or corresponding
provisions of earlier laws, and two of whom shall be representatives of
the public, subject to the provisions of section nine B. Each member of
the board shall serve for a term of three years.

No member shall be appointed to more than two consecutive full
terms; provided, however, a member appointed for less than a full term
may serve two full terms in addition to such part of a full term, and a
former member shall again be eligible for appointment after a lapse of
one or more years. Any member of the board may be removed by the
governor for neglect of duty, misconduct, malfeasance or misfeasance
in office after being given a written statement of the charges against
him and sufficient opportunity to be heard thereon. The board shall
elect from its members a chairman, vice-chairman and secretary who
shall serve for one year and until their successors are appointed and
qualified. The board shall meet at least once a month or more often

APPENDIX A
CHAPTER 362 OF THE ACTS OF 1975
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upon the call of the chairman at such times and places as the chairman
shall designate.

Members of the board shall, subject to appropriation, be paid thirty-
five dollars for each day or part thereof spent in performing their
duties, and shall receive their necessary traveling and other expenses
while engaged in the business of the board, provided that the amount
for expenses shall not be more than twenty dollars per day, except for
traveling expense which shall not be more than eight cents per mile.

The board shall adopt, amend, and rescind such rules and
regulations as it deems necessary to carry out the provisions of this
chapter; may appoint legal counsel and such assistants as may be
required; may make contracts and arrangements for the performance
of administrative and similar services required, or appropriate, in the
performance of the duties of the board; and may adopt and publish
rules or procedure and other regulations not inconsistent with other
provisions of the General Laws.

SECTION 2. Chapter 112 of the General Laws is hereby amended
by striking out section 2, as most recently amended by chapter 138 of
the acts of 1975, and inserting in place thereof thefollowing section:

Section 2. Applications for registration as qualified physicians,
signed and sworn to by the applicants, shall be made upon blanks
furnished by the board of registration and discipline in medicine,
herein and in sections three to nine A, inclusive, called the board. Each
applicant who shall furnish the board with satisfactory proof that he is
eighteen years of age or over and of good moral character, that he has
completed two years of premedical studies in a college or university,
that he has attended courses of instruction for four years or not less
than thirty-two school weeks in each year, or courses which in the
opinion of the board are equivalent thereto, in one or more legally
chartered medical schools and that he has received the degree ofdoctor
of medicine, or its equivalent, from a legally chartered medical school
in the United States or commonwealth of Puerto Rico or Canada
having the power to confer degrees in medicine, shall upon payment of
one hundred and twenty-five dollars, be examined, and. if
found qualified by the board, be registered as a qualified physician and
entitled to a certificate in testimony thereof, signed by the chairman
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and secretary. An applicant who has received from a medical school,
legally chartered in a sovereign state other than the United States, the
commonwealth of Puerto Rico or Canada, a degree of doctor of
medicine or its equivalent shall be required to furnish to the board such
documentary evidence as the board may require that his education is
substantially the equivalent of that of graduates of medical schools in
the United States and such other evidence as the board may require as
to his qualifications to practice medicine, and shall, unless granted an
exemption by the board, be required to present a Standard Certificate
granted after examination by the Educational Council for Foreign
Medical Graduates; provided, however, that an applicant who shall
furnish the board with satisfactory proof that he is eighteen years of
age or over and of good moral character, that he has completed two
years of premedical studies in a college or university of the United
States or Canada shall not be required to possess a certificate by the
Educational Council for Foreign Medical Graduates and shall be
admitted to the examination for licensure if he has studied medicine in
a medical school outside the United States which is recognized by the
World Health Organization, has completed all the formal re-
quirements for the degree corresponding to doctor of medicine except
internship and social service or internship or social service, has
satisfactorily completed one academic year of supervised clinical
training sponsored by an approved medical school in the United States
or Canada, and has completed one year ofgraduate medical education
in a program approved by the Liaison Committee on Graduate
Medical Education of the American Medical Association. If the board
shall be satisfied as to his education and his qualifications, the board
shall, upon payment of one hundred and twenty-five dollars by the
applicant, admit him to the examination for licensure.

An applicant failing to pass an examination satisfactory to the
board shall be entitled to two reexaminations within two years at a
meeting of the board called for the examination of applicants upon
payment of a further fee of seventy-five dollars for eachreexamination;
but two such reexaminations shall exhaust his privilege under his
original application.

The board may without examination grant certificates of registra-
tion as qualified physicians to such graduates of medical schools: (1)
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who shall furnish with their applications satisfactory proof that they
have the qualifications in the commonwealth to entitle them
to be examined and have been licensed or registered upon a written
examination in another state whose standards, in the opinion of the
board, are equivalent to those in the commonwealth, or (2) who are
diplomates of specialty boards recognized by the American Medical
Association or the American Osteopathic Association; provided that
any person who has previously attempted unsuccessfully to secure the
registration in the commonwealth shall be registered under the
provisions of this paragraph without examination only at the
discretion of the board. The fee for such registration without
examination shall be seventy-five dollars.

Notwithstanding any other provisions of this chapter the board may
without examination grant a certificate of registration as a qualified
physician to such person as shall furnish with his application
satisfactory evidence that he is: (1) a graduate of a Canadian medical
school and is licensed by the Medical Council of Canada and by a
provincial licensing authority; or (2) is licensed in the commonwealth
of Puerto Rico or in the province of Saskatchewan in Canada upon
obtaining a grade of seventy-five per cent or better in the federation
licensing examination of the federation of state medical boards of the
United States. Any person granted a certificate of registration under
the provisions of this paragraph shall pay a fee of seventy-five dollars.

The board shall require that all physicians registered in the
commonwealth rehew their certificates of registration with the board
effective January the fifteenth, nineteen hundred and seventy-six and
at two year intervals thereafter. The renewal application shall be
accompanied by a fee of fifty dollars and shall include the physician’s
name, license number, home address, office address, his specialty or
specialties, the principal setting of his practice, and whether he is an
active or inactive practitioner.

The board shall mail a renewal application to each registered
physician sixty days prior to the renewal date. The certification of
registration of any physician who does not file a completed renewal
application together with the fee shall be automatically revoked, but
shall be revived upon completion of the renewal process. The expenses
and compensation of the board of registration and discipline in
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medicine shall be paid by the commonwealth, but said expenses and
compensation shall not be in excess of the amounts received by the
commonwealth for certificates of renewal or any registration fees
under this section.

SECTIONS. Said chapter 112 is hereby further amended by
striking out section 5, as amended by section 12 of chapter 425 of the
acts of 1937, and inserting in place thereof the following section:

Section 5. The board shall investigate all complaints relating to the
proper practice of medicine by any person holding a certificate of
registration under sections two to twelve A, inclusive, or of section
sixty-five so far as it relates to medicine and report the same to the
proper prosecuting officers.

The board may, after a hearing pursuant to chapter thirty A, revoke,
suspend, or cancel the certificate of registration, or reprimand,
censure, or otherwise discipline a physician registered under said
sections upon proof satisfactory to a majority of the board that said
physician;

(a) fraudulently procurred said certificate of registration;
(b) is guilty of an offense against any provision of the laws of the

commonwealth relating to the practice of medicine, or any rule or
regulation adopted thereunder;

(c) is guilty of gross misconduct in the practice of medicine or of
practicing medicine fraudulently, or beyond its authorized scope, or
with gross incompetence, or with gross negligence on a particular
occasion or negligence on repeated occasions;

(d) is guilty of practicing medicine while the ability to practice is
impaired by alcohol, drugs, physical disability or mental instability;

(e) is guilty of being habitually drunk or having been addicted to,
dependent on, or a habitual user of narcotics, barbiturates,
amphetamines, hallucinogens, or other drugs having similar effects;

if) is guilty ofknowingly permitting, aiding or abetting an unlicensed
person to perform activities requiring a license for purposes of fraud,
deception or personal gain, excluding activities permissible underany
provision of the laws of the commonwealth relative to the training of
medical providers in authorized health care institutions and facilities;
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(#) is guilty of violating any rule or regulation of the board,
governing the practice of medicine.

The board shall, after proper notice and hearing, adopt rules and
regulations governing the practice of medicine in order to promote the
public health, welfare, and safety and nothing in this section shall be
construed to limit this general power of the board.

If the physician is found not guilty the board shall forthwith order a
dismissal of the charges and the exoneration of the accused.

SECTION 4. Chapter 175 A of the General Laws is hereby
amended by inserting after section 5 the following section:

Section SA. The commissioner shall, annually on or before
December first, after due hearing and investigation, fix and establish
fair and reasonable classification of risks and adequate, just,
reasonable and nondiscrimnatory premium charges on claims made
and occurrence basis to be used and charged by companies in
connection with the issue or execution of medical malpractice
insurance for the ensuing calendar year or any part thereof. In fixing
and establishing premium charges in accordance with the provisions of
this section, the commissioner shall prorate equally all charges to the
insured according to actual calendar days of coverage. The effective
dates of procurement or cancellation of insurance from insurance
companies shall determine the cost to the insured for each coverage on
an equal per diem basis established for the calendar year cost of
insurance policies. The commissioner shall, on or before said date, sign
memoranda of the classifications and premium charges fixed and
established by him in such form as he may prescribe and file the same in
his office and cause a duly certified copy of such classifications and
schedule of premium charges forthwith to be transmitted to each
company authorized to issue such policies. During said calendar year,
the classification and premium charges fixed and established by the
commissioner from such policies may be used as a maximum charge by
a company issuing such policies, however such premiums below the
premiums established by the commissioner shall be uniform for all
such classifications throughout the commonwealth. Such deviation
shall be filed with the commissioner and he shall allow such deviation
only if the commissioner finds that the premium charges the insurer
desires to use are adequate, just, reasonable and nondiscriminatory
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and will not be used by the insurer as a means ofattracting only such
risks as are regarded as presenting less hazard of loss thanothers in the
same classification. Every application for permission to so deviate
shall be filed with the commissioner subsequent to and within thirty
days of his having filed in his office the memorandum aforesaid and
shall specify the basis thereof and shall be accompanied by the data
upon which the applicant relies. The commissioner shall then set the
time and the place for a hearing on such applications at which the
applicant may be heard and shall give the applicant not less than ten
days written notice thereof. The time so established for the hearing
shall not be later than thirty days after receipt by the commissioner of
the application. If the commissioner finds that the deviation is justified
and the resulting premium charges satisfy the requirement of this
section, he shall issue an order permitting the deviation to be used by
the applicant for the ensuing calendar year beginning January first.

In fixing and establishing the charges, as provided in this section, the
commissioner shall take into account investment income and potential
income from unearned premiums, loss reserves and all cash flows.

No company shall be authorized to issue a policy of medical
malpractice insurance unless it makes a mandatory offer to issue to the
purchaser of such a policy, at his election, coverage on either a claims
made or occurrence basis.

The commissioner may make, and at any time, alter or amend,
reasonable rules and regulations to facilitate the operation of this
section and enforce the application of the classifications and premium
charges fixed and established by him, and to govern hearings and
investigations under this section. The commissioner may at any time
require any company to file with him such data, statistics, schedules or
information as he may deem proper and necessary to enable him to fix
and establish or secure and maintain fair and reasonable classifications
of risks and adequate, just, reasonable and nondiscriminatory
premium charges for such policies. Every company selling medical
malpractice insurance coverage in the commonwealth shall file with
the commissioner complete financial records showing the amount of
profit or loss made on every classification of medical malpractice
insurance during the previous year, and shall also file records showing
profits from investment income including investment income on net
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realized capital gains and loss reserves and unearned premiums. The
commissioner may issue such orders as he finds proper, expedient or
necessary to enforce and administer the provisions of this section, to
secure compliance with any rules or regulations made thereunder, and
to enforce coherence to the classifications and premium charges fixed
and established by him. The supreme judicial court for the county of
Suffolk shall have jurisdiction upon the complaints of the com-
missioner and upon a summary hearing, to enforce all lawful orders of
the commissioner. Memoranda of all actions, orders, findings and
decisions of the commissioner shall be signed by him and filed in his
office as public records open to public inspection.

Any person or company aggrieved by any action, order, finding or
decision of the commissioner under this section may, within twenty
days from the filing of such memorandum thereof in his office, file a
complaint in the supreme judicial court for the county of Suffolk fora
review of such action, order, finding or decision. An order of notice
returnable not later than seven days from the filing of such complaint
shall forthwith issue and be served upon the commissioner. Within ten
days after the return of said order of notice, the complaint shall be
assigned for a speedy and summary hearing on the merits. The action,
order, finding or decision of the commissioner shall remain in full force
and effect pending the final decision of the court unless the court or a
justice thereof after notice to the commissioner shall by a special order
otherwise direct. The court shall have jurisdiction to modify, amend,
annul, reverse or affirm such action, order, finding or decision, shall
review all questions of fact and of law involved therein and may make
any appropriate judgment. The decision of the court shall be final and
conclusive on the parties. The court may make such order as to costs as
it deems equitable. The court shall make such rules or orders as it
deems proper, governing proceedings under this section to secure
prompt and speedy hearings and to expedite final decisions thereon.

If, for any reason, classifications ofrisks and premium charges fixed
and established as aforesaid on or before December first in any year for
the ensuing calendar year are not effective for the said year, the
classifications of risks and premium charges in effect for the then
calendar year shall remain in full force and effect and shall be used and
charged in connection with the issue ot medical malpractice insurance
policies for said ensuing calendar year until classifications of risks and
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premium charges for said ensuing calendar year are finally fixed and
established. Classifications of risks and premium charges when finally
fixed and established for said ensuing calendar year shall become
effective as of January first of said year, and all premium charges
affected by any change thereby made which have been paid or incurred
prior to the time when such charges are finally fixed and established
shall be adjusted in accordance with such change, as of said January
first.

Every mutual company issuing malpractice insurance policies shall
constitute such policies as a separate class of business for the purpose
of paying dividends. Any dividends on such policies shall be declared
on the profits of the company from said class of business.

Insurance companies shall, at the option of the insured, accept
payment of medical malpractice insurance premiums in installments
under plans, rates and charges approved by the commissioner, after
such notice as shall be prescribed by the commissioner and after public
hearing thereof, provided, however, that each insurance company shall
offer at least one installment payment plan for each policy which either
gives the insured the option to pay the annual premium in a minimum
of six monthly installments or gives the insured the option to pay the
annual premium in four quarterly installments.

Effective sixty days after the inception of a medical malpractice
insurance contract no notice of intention to terminate the contract or,
if the contract is a renewal, no notice of intention not to renew the
contract shall be effective unless the insurer at least ninety days prior to
the effective date of such cancellation or the end ofthe contract period,
as the case may be, mails or delivers to the insured at theaddress shown
on the policy such notice of cancellation or intention not to renew
except where the cancellation is for nonpayment of premium, or where
the insured has lost his license to practice medicine, or if the insured is a
hospital, no longer possesses a valid operating certificate.

For the purposes of this section, a medical malpractice insurance
contract shall mean an insurance contract covering liability arising out
of the practice of medicine by a duly licensed physician or the
operation of a duly certified hospital with respect to the treatment of
patients, including all acts of its agents and employees.
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SECTION 5. Chapter 231 of the General Laws is hereby amended
by inserting after section 60A the following four sections;

Section 608. Every action for malpractice, error or mistake against
a provider of health care shall be heard by a tribunal consisting of a
single justice of the superior court, a physician licensed to practice
medicine in the commonwealth under the provisions of section two of
chapter one hundred and twelve and an attorney authorized to practice
law in the commonwealth, at which hearing the plaintiff shall present
an offer of proof and said tribunal shall determine if the evidence
presented if properly substantiated is sufficient to raise a legitimate
question of liability appropriate for judicial inquiry or whether the
plaintiffs case is merely an unfortunate medical result.

Said physician shall be selected by the single justice from a list
submitted by the Massachusetts Medical Society representing the field
of medicine in which the alleged injury occurred and licensed to
practice medicine and surgery in the commonwealth under the
provisions of section two of chapter one hundred and twelve. The list
submitted to the single justice shall consist only of physicians who
practice medicine outside the county where the defendant practices or
resides or if the defendant is a medical institution or facility outside the
county where said institution or facility is located. The attorney shall
be selected by the single justice from a list submitted by the
Massachusetts Bar Association. The attorney and physician shall,
subject to appropriation, each be compensated in the amount offifty
dollars.

Where the action of malpractice is brought against a provider of
health care not a physician, the physician’s position on the tribunal
shall be replaced by arepresentative of that field of medicine in which
the alleged tort or breach of contract occurred, as selected by the
superior court justice in a manner he determines fair and equitable.

Where there are codefendants representing more than one field of
health care the superior court justice shall determine in his discretion
who shall represent the health care field on the tribunal.

Each such action for malpractice shall be heard by said tribunal
within fifteen days after the defendant’s answer has been filed.
Substantial evidence shall mean such evidence as a reasonable person
might accept as adequate to support a conclusion. Admissible evidence
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shall include, but not be limited to, hospital and medical records,
nurses’ notes, x-rays and other records kept in the usual course of the
practice of the health care provider without the necessity for other
identification or authentication, statements of fact or opinion on a
subject contained in a published treatise, periodical, book or pamphlet
or statements by experts without the necessity of such experts
appearing at said hearing. The tribunal may upon the application of
either party or upon its own decision summon or subpoena any such
records or individuals to substantiate or clarify any evidence which has
been presented before it and may appoint an impartial and qualified
physician or surgeon or other related professional person or expert to
conduct any necessary professional or expert examination of the
claimant or relevant evidentiary matter and to report or to testify as a
witness thereto. Such a witness shall be allowed traveling expenses and
a reasonable fee to be fixed by the tribunal which shall be assessed as
costs. The testimony of said witness and the decision of the tribunal
shall be admissible as evidence at a trial.

If a finding is made for the defendant the plaintiff may pursue the
claim through the usual judicial process only upon filing bond in the
amount of two thousand dollars secured by cash or its equivalent with
the clerk of the court in which the case is pending, payable to the
defendant for costs assessed, including witness and experts fees and
attorneys fees if the plaintiff does not prevail in the final judgment.
Said single justice may, within his discretion, increase the amount of
the bond required to be filed. If said bond is not posted within thirty
days of the tribunal’s finding the action shall be dismissed. Upon
motion filed by the plaintiff, and a determination by the court that the
plaintiff is indigent said justice may reduce the amount of the bond but
may not eliminate the requirement thereof.

For the purposes of this section, a provider of health care shall mean
a person, corporation, facility or institution licensed by the
commonwealth to provide health care or professional services as a
physician, hospital, clinic or nursing home, dentist, registered or
licensed nurse, optometrist, podiatrist, chiropractor, physical
therapist or psychologist, or an officer, employee or agent thereof
acting in the course and scope of his employment.

The expenses and compensation of said tribunal shall be paid by the
commonwealth, provided, however, that the pro rata percentage of
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such expenses and compensation engendered by actions brought
against providers of health care registered under chapter one hundred
and twelve shall not be in excess of the amounts received by the
commonwealth for registration fees for such providers of health care
under said chapter one hundred and twelve, less the amount expended
for expenses and compensation of therespective boards ofregistration
of said providers of health care under said chapter one hundred and
twelve.

Section 60C. No writ or complaint for malpractice, error or
mistake against a provider of health care shall contain an ad damnum
or monetary amount claimed against such defendant.

Section 60D. Notwithstanding the provisions of section seven of
chapter two hundred and sixty, any claim by a minor against a health
care provider stemming from professional services or health care
rendered, whether in contract or tort, based on an alleged act, omission
or neglect shall be commenced within three years from the date an
action first occurs, except that a minor under the full age of six years
shall have until his ninth birthday in which the action may be
commenced.

Section 60E. In any civil action for malpractice, error or mistake
against a provider of health care where an impartial medical
examination has not been ordered at a hearing under the provisions of
section sixty B, the presiding justice at a trial may upon the application
of either party or upon his own decision appoint an impartial and
qualified physician or surgeon or other related professional person or
expert to conduct any necessary professional or expert examination of
the claimant or relevant evidentiary matter and to report to or testify as
a witness thereto. Such a witness shall be allowed traveling expenses
and a reasonable fee to be fixed by said justice.

SECTION 6. As used in this section the following words shallhave
the following meanings;

“Association”, the joint underwriting association established
pursuant to the provisions of this section.

“Commissioner”, the commissioner of insurance.
“Health care provider”, any doctor of medicine, osteopathy,

optometry, dental science, podiatry, chiropractic, or aregistered nurse
licensed under the provisions of chapter one hundred and twelve ofthe
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General Laws, an intern, fellow, or medical officer registered under
section nine of said chapter one hundred and twelve, or a certified
hospital, clinic, or nursing home, and its agents and employees.

“Medical malpractice insurance”, insurance coverage against the
legal liability of the insured and against loss, damage, or expense
incident to a claim arising out of the death or injury of any person as
the result of negligence or malpractice in rendering professional service
by any health care provider.

“Net direct premiums”, gross direct premiums written on personal
injury liability insurance written pursuant to the provisions of chapter
ninety and one hundred and seventy-five of the General Laws
including the liability component of multiple paid package policies as
computed by the commissioner less all premiums and dividends
credited or returned to policyholders or the unused or unabsorbed
portions of premium deposits.

A temporary, nonexclusive, joint underwriting association is hereby
established, consisting of all insurers authorized to write and engaged
in writing, within the commonwealth on a direct basis, personal injury
liability insurance pursuant to the provisions of chapter ninetyand one
hundred and seventy-five of the General Laws including insurers
covering such perils in multiple peril package policies. Every such
insurer shall be a member of the association and shall remain a member
as a condition of its authority to continue to transact such kind of
insurance within the commonwealth. The purpose of the association
shall be to provide medical malpractice insurance on a self-supporting
basis.

The association shall, pursuant to the provisions of this section and
the plan of operation with respect to medical malpractice insurance,
have the power on behalf of its members to issue or to cause to be
issued policies of insurance to applicants, including incidental
coverages and subject to limits as specified in the plan of operation but
not to exceed one million dollars for each claimant under one policy
and three million dollars for all claimants under one policy in any one
year, orten million dollars forall claimants under one policy in any one
year, provided that the applicant is a hospital; to underwrite such
insurance and to adjust and pay losses with respect thereto, or to
appoint service companies to perform these functions; to assume
reinsurance from its members; and to assign reinsurance.
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The commissioner shall, after consultation with the joint un-
derwriting association, representatives of the public, the
Massachusetts Medical Society, Massachusetts Hospital Association
and other affected individuals and organizations promulgate a plan of
operation consistent with the provisions of this section, to become
effective-and operative no later than July first, nineteen hundred and
seventy-five. Said plan of operation shall provide for economic, fair
and nondiscriminatory administration and for the prompt and
efficient provision of medical malpractice insurance, and shall contain
other provisions including, but not limited to preliminary assessment
ofall members for initial expenses necessary to commence operations,
establishment of necessary facilities, management of the association,
assessment of members to defray losses and expenses, commission
arrangements, reasonable and objective underwriting standards,
acceptance and cession of reinsurance, appointment of servicing
carriers and procedures for determining amounts of insurance to be
provided by the association. Said plan shall also provide that any
profit achieved by the association shall be added to the reserves of the
association or returned to the policyholders as a dividend.
Amendments to the plan of operation may be made by the directors of
the association, subject to the approval of the commissioner, or shall
be made at the direction of the commissioner.

Any licensed physician or hospital upon proof that the physician or
hospital has made a reasonable effort to obtain insurance and has been
unable to obtain it shall be entitled to apply to the association for such
coverage. Such application may be made on behalf of an applicant by a
broker or agent authorized by the applicant. If the association
determines that the applicant meets the underwriting standards of the
association as prescribed in the plan of operation and there is no
unpaid, uncontested premium due from the applicant for prior
insurance as shown by the insured having failed to make written
objection to premium charges within thirty days after billing, the
association, upon receipt of the premium, or such portion thereof as is
prescribed in the plan of operation, shall cause to be issued a policy of
medical malpractice insurance for a term of one year. Ifat any time the
commissioner determines that medical malpractice insurance is not
adequately available to any provider of health care in the com-
monwealth, other than a licensed physician or hospital, he shall, after
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proper notice and hearing, promulgate an order allowing the
particular provider of health care to be eligible for application to the
association.

The rates, rating plans, rating rules, rating classifications, territories
and policy forms applicable to the insurance written by the association
and statistics relating thereto shall be subject to section five A of
chapter one hundred and seventy-five A of the GeneralLaws. Within
such time as the commissioner shall direct, the association shall submit
for the approval of the commissioner, an initial filing, in proper form,
of policy forms applicable to medical malpractice insurance to be
written by the association. In the event the commissioner disapproves
such initial filing, the association shall amend such filing, in whole or in
part, in accordance with the direction of the commissioner. If the
commissioner is unable to approve such filing or amended filing,
within the time specified, he shall promulgate the policy forms, and
rules to be used by the association in writing such insurance.

Any deficit sustained by the association in any one year shall be
recouped, pursuant to the plan of operation and the rating plan then in
effect by an assessment upon the policyholders, or a rate increase
applicable prospectively, or both; provided, however, that in no event
shall a deficit incurred by the association be charged, directly or
indirectly, to any person other than the insured under a policy of
medical malpractice insurance; and provided, further, that for
purposes of this sentence, when deficits sustained on account of
physician or hospital malpractice coverage are being recouped, the
term “policyholders” shall mean all those licensed physicians or
hospitals insured under a policy of medical malpractice insurance,
whether obtained through the joint underwriting association or not.

Effective after the initial year of operation rates, rating plans and
any provision for recoupment through policyholder assessment or
premium rate increase, shall be based upon the association’s loss and
expense experience, and investment income from unearned premium
and loss reserves together with such other information based upon
such experience as the commissioner may deem appropriate. The
resultant premium rates shall be on an actuarially sound basis and shall
be calculated to be self-supporting. In the event that sufficient funds
are not available for the sound financial operation of the association,
pending recoupment as provided hereinbefore, all members shall, on a
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temporary basis contribute to the financial requirements of the
association in the manner hereinafter provided. Any such contribution
shall be reimbursed to the members following recoupment as provided
in this section. The association shall offer policies on both a claims
made and occurrence basis so that applicants may select either policy
at their option; provided, however, that the premium rate charged for
both claims made and occurrence policies shall be at rates established
on an actuarially sound basis and which are calculated to be self-
supporting.

All insurers which are members of the association shall participate in
its writings, expenses, and losses in the proportion that the net direct
premiums of each such member, excluding that portion of premiums
attributable to the operation of the association written during the
preceding calendar year, bears to the aggregate net direct premiums
written in the commonwealth by all members of the association. Each
insurer’s participation in the association shall be determined annually
on the basis of such net direct premiums written during the preceding
calendar year, as reported in the annual statements and other reports
filed by the insurer with the commissioner. No member shall be
obligated in any one year toreimburse the association on account of its
proportionate share in the deficit from operations of the association in
thatyear in excess of one per cent of its surplus to policyholders and the
aggregate amount not so reimbursed shall be reallocated among the
remaining members in accordance with the method of determining
participation prescribed in this section after excluding from the
computation the total net direct premiums of all members not sharing
in such excess deficit. In the event that the deficit from operations
allocated to all members of the association in any calendar year shall
exceed one per cent of their respective surplus to policyholders, the
amount of such deficit shall be allocated to each member in accordance
with the method of determining participation prescribed in this
section.

The association shall be governed by a board of eleven directors,
eight of whom shall be elected by cumulative voting by the members of
the association, whose votes in such election shall be weighted in
accordance with each member’s net direct premiums written during the
preceding calendar year. Three directors shall be appointed by the
commissioner as representatives of the medical profession. The eight
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elected directors serving on the first board shall be elected at a meeting

of the members, or their authorized representatives, which shall be

held at a time and place designated by the commissioner. 1 he other

three directors serving on the first board shall be appointed on or

before the date of such meeting.
Any applicant to the association, any person insured pursuant to

this section, or their representatives, or any affected insurer, may
appeal for review to the commissioner within thirty days alter any
ruling, action, or decision by or on behalf of the association, with
respect to those items the plan of operation defines as appealable
matters. On receipt of any such appeal, the commissioner shall, after
due hearing and investigation, enter such finding or decision as he
deems shall best meet the purpose of this section.

Any person aggrieved by any such finding, order or decision and any
person aggrieved by any other rule or regulation of the commissioner
made pursuant to this section may, within ten days of the filing of any
such finding, order, decision, rule or regulation in the office of the
commissioner, appeal therefrom to the superior court, for the county
in which the complainant resides. The court shall, after such notice to
the parties as it deems reasonable, hold a summary hearing on such
appeal and shall have jurisdiction to review all questions of fact and
law, and to affirm or reverse such finding or order and to make any
appropriate judgment.

The association shall file in the office of the commissioner, annually
on or before the first day of March, a statement which shall contain
information with respect to its transactions, condition, operations and
affairs during the preceding year. Such statement shall contain such
matters and information as are prescribed and shall be in such form as
is approved by the commissioner. The commissioner may, at any time,
require the association to furnish additional information with respect
to its transactions, condition or any matter connected therewith
considered to be material and of assistance in evaluating the scope,
operation and experience of the association.

The commissioner shall make an examination into the affairs of the
association at least annually. Such examination shall be conducted
and the report thereon filed in the manner prescribed in section four of
chapter one hundred and seventy-five of the General Laws.

There shall be no liability on the part of, and no cause of action of
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any nature shall arise against the association, its agents or employees,
an insurer, any licensed agent or broker, or the commissioner or his
authorized representatives, for any statements made in good faith by
them in any reports or communications concerning risks insured or to
be insured by the association, or at any administrative hearing
conducted in connection therewith.

SECTION 7. The commissioner of insurance, hereinafter called the
commissioner, is hereby authorized and directed to hold a public
hearing on or before November fifteenth, nineteen hundred and
seventy-six, relative to the earnings realized or to be realized by
insurance companies from medical malpractice insurance policies
issued or executed in the commonwealth for the year nineteen hundred
and seventy-six. If the commissioner determined from such hearings
that said earnings either have or may result in an unfair profit to said
insurance companies, he shall direct such insurance companies to set
sufficient funds aside as a special reserve, in an amount determined by
him to be adequate to assure the availability of funds to provide fora
fair and reasonable sharing of such profits by the policyholders.

If the commissioner is able finally to determine, prior to December
first, nineteen hundred and seventy-six the extent of any such unfair
profit, he shall direct the aforesaid insurance companies, under a
schedule determined by him, to return to its medical malpractice
policyholders for the year nineteen hundred and seventy-six such share
of such profits as he determines is fair and reasonable, said returns to
be made by payment to such policyholders or as an identified credit on
policies or bonds issued to such policyholders in the year nineteen
hundred and seventy-seven.

If the commissioner is unable finally to determine the extent of any
such unfair profit from the information available to him prior to
December first, nineteen hundred and seventy-six, he shall fix and
establish premium charges for the calendar year nineteen hundred and
seventy-seven under the provisions of section five A of chapter one
hundred and seventy-five A ol the General Laws; provided, however,
such rates shall be provisional. The commissioner shall thereafter hold
another public hearing at a time in the year nineteen hundred and
seventy-seven selected by him when adequate information relating to
the earnings realized by insurance companies from medical malprac-
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tice insurance policies issued in the year nineteen hundred and seventy-
six becomes available. The commissioner shall then finally determine
the extent ofany such unfair profit and shall finally determine whether
the premium charges established by him provisionally for the calendar
year nineteen hundred and seventy-seven meet the standards set forth
in said section five A. After making said findings, the commissioner
shall either direct the aforesaid insurance companies to return to their
medical malpractice policyholders for the year nineteen hundred and
seventy-six such share of such profits as he determines is fair and
reasonable, or he shall adjust, if necessary, and set finally t.remium
charges under said section five A. The commissioner shall give
appropriate credit to any such insurance company that has paid a
dividend to policyholders or otherwise voluntarily returned profits on
medical malpractice insurance policies issued or executed by it within
the commonwealth for the year nineteen hundred and seventy-six.

The commissioner may also, if necessary, establish separate rates of
return for each company providing medical malpractice insurance in
the commonwealth.

The commissioner may direct that the insurance companies use all
or part of the special reserve fund either to make payment of said
returns or offset income loss on policies issued in nineteen hundred and
seventy-seven because of any rate reduction authorized under the
provisions of this act. The commissioner may also make such orders
with respect to the disposition of the special reserve fund as may be
necessary to effect the purpose of this act. Failure of the insurance
companies to return the amounts as so determined by the com-
missioner shall be sufficient cause for him to revoke the right of the
company to do business in the commonwealth after December thirty-
first, nineteen hundred and seventy-six.

Any person or company aggrieved by any action, order, finding or
decision of the commissioner under this chapter may appeal to the
supreme judicial court under the provisions of and for the relief set
forth for appeals in section five A ofchapter one hundred and seventy-
five of the General Laws.

The court shall determine whether the filing of the appeal shall
operate as a stay of any such order or decision of the commissioner.
The court may in disposing of the issue before it, modify, affirm, or
reverse the order or decision of the commissioner in whole or in part.
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SECTION 8. The board of registration in medicine, established
under the provisions of section ten of chapter thirteen of the General
Laws, in effect prior to the effective date of this act, is hereby abolished
as of January first, nineteen hundred and seventy-six.

SECTION 9. Of the members of the board of registration and
discipline in medicine first appointed pursuant to section ten ofchapter
thirteen of the General Laws, amended by section one of this act, two
shall be appointed for a term of one year, two for two years and three
for three years and their successors shall be appointed for terms of
three years.

SECTION 10. All books, papers, records, documents, equipment,
facilities and other property, which immediately prior to January first,
nineteen hundred and seventy-six, are in the custody of the board of
registration in medicine, established under the provisions of section ten
of chapter thirteen of the General Laws, in effect prior to the effective
date of this act, and all duly existing contracts, leases and obligations
of the board of registration in medicine are hereby transferred to the
board of registration and discipline in medicine pursuant to said
section ten, as amended by section one of this act.

SECTION 11. All petitions, hearings and other proceedings duly
brought before, and all prosecutions and legal and other proceedings
duly begun by, said board of registration in medicine which arise from
or relate to the exercise of such powers or the performance of such
duties, and which are pending immediately prior to January first,
nineteen hundred and seventy-six, shall continue unabated and remain
in force notwithstanding the passage of this act, and shall thereafter be
completed before or by the board of registration and discipline in
medicine pursuant to section ten of chapter thirteen of the General
Laws, amended by section one of this act.

SECTION 12. A special commission, to consist of three members
of the senate, four members of the house of representatives with
minority party representation, the commissioner of insurance or his
designee, and five persons to be appointed by the governor, one of
whom shall be a representative of the Massachusetts Medical Society.
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one of whom shall be a representative of the Massachusetts Bar
Association, one of whom shall be a representative of an insurance
industry organization representing, at least in part, companies
providing medical professional liability insurance coverage in the
commonwealth, one of whom shall be a representative of the
Massachusetts Hospital Association, and one of whom shall be a
consumer of health care services who is not a physician, lawyer, or
officer or employee of a hospital or insurance company, is hereby
established for the purpose of making an investigation and study of
medical professional liability insurance and the nature and conse-
quences of medical malpractice. The secretary of consumer affairs of
his designee, the secretary of human services or his designee and the
chairman of the board of registration and discipline in medicine shall
be ex-officio nonvoting members.

Said commission shall, in the course of its investigation and study,
consider, among other questions it deems relevant, the scope and
extent of the malpractice problem; reasons for the increase in
malpractice claims; effects on the rise in malpractice claims on health
care providers, including the increased use of defensive medicine and
increased premium costs; effect of claims increase on patients,
including increased costs; alternative approaches and proposed
solutions to the malpractice problem; whether the presently threatened
withdrawal of insurance from the medical professional liability
insurance market was caused, at least in part, by the investment
practices of said companies; whether the amounts that companies set
aside as loss reserves are fair and reasonable; whetherand how present
methods of regulating said companies should be modified; whether,
and to what extent, the passage of an act establishing a joint
underwriting association has had an impact on the availability and
price of medical professional liability insurance in the commonwealth;
whether an examination of malpractice cases in the commonwealth
over at least the past ten years indicates that courts and juries have
modified the classical definition of medical malpractice and that
damage awards have been unjustifiably high; whether the imposition
of limits on lawyers contingency fees in medical malpractice cases is
warranted; whether the imposition of ceilings on medical malpractice
damage awards is warranted; whether the collateral sources rule
should be applied to medical malpractice cases; whether claims
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handling policies of insurance companies have an effect on whether
aggrieved patients institute suit for medical malpractice; and whether
the medical and legal professions have adequately discharged their
obligations to the public to discipline their respective members who are
guilty of medical malpractice or the unjustified institution of suit on
the grounds of medical malpractice. Said commission may travel
without the commonwealth, and may require by summons the
attendance and testimony under oath of witnesses and the production
of books and papers.

The commission may expend for expenses and for such legal,
actuarial, research, clerical and other assistance such sums as may be
appropriated therefor not to exceed eighty thousand dollars annually
provided, however, that all costs of administration and operation of
said commission shall be borne by all insurance companies licensed by
the commonwealth to provide liability, multiple peril or accident and
health insurance coverage and by nonprofit hospital and medical
service corporations licensed under the provisions of chapters one
hundred seventy-six A and one hundred seventy-six B of the General
Laws. The commissioner of insurance shall apportion such costs
among all such companies and shall assess them on a fair and reason-
able basis.

Said commission shall meet at least quarterly and may report from
time to time its findings and recommendations to the general court
together with drafts of legislation necessary to carry its recommen-
dations into effect, and shall file its annual report no later than the last
Wednesday in December.

SECTION 13. Sections four, six and twelve of this act shall take
effect upon their passage, and all other sections of this act shall take
effect on January first, nineteen hundred and seventy-six. Section six
of this act shall terminate on December thirty-first, nineteen hundred
and seventy-seven.

SECTION 14 The provisions of this act are severable and if any of
its provisions shall be held unconstitutional by any court of competent
jurisdiction the decision of such court shall not impair any of the
remaining sections.

Approved June 19, 1975
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APPENDIX B
MALPRACTICE PREMIUM-SETTING

PROCEDURES USED BY THE JUA

The premiums charged by the Joint Underwriting Association to an
individual physician for medical malpractice insurance is a function of
three factors the type of coverage desired by the physician, the
procedures employed by the physician in practice, and the monetary
limits of the coverage sought by the physician. With these threefactors
specified for a given physician, one can use the rating schedule that
accompanies this appendix to determine the approximate premium
level for any physician of comparable characteristics, subject to modi-
fications depending on the type of institutional arrangement under
which the physician practices.

Type of Coverage: The Massachusetts Joint Underwriting
Association offers malpractice coverage on both a “claims-
made” and an “occurrence” basis. These terms are used to
describe the coverage that applies to a physician during the
year in which a particular malpractice policy is in effect.
(This period is called a “policy year”.) An occurrence
coverage policy applies to all potential malpractice incidents
that occur during the policy year, regardless of when a claim
pertaining to that incident might be filed. A claims-made
policy applies to all claims that are filed during the policy
year, regardless of when the incident actually occurred to
which the claim pertains. When a physician chooses claims-
made coverage for the first time, the JUA assumes that the
physician’s previous occurrence coverage applies to all
incidents prior to the first year of claims-made coverage.
Thus first year claims-made only applies to incidents that
both occur and mature into claims during the first policy
year of coverage. Since, for most specialties, this is a
relatively unlikely event, the first year of claims-made
coverage is relatively inexpensive. With each succeeding
year, up to the fifth year, as the claims-made policy
“matures”, the premium increases due to the increased
probability that an incident which occurred since the
inception of claims-made coverage will develop into a claim
against the physician and the insurer.
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Type of Practice: The primary means of differentiating
among physicians’ practices are the types of surgical pro-
cedures they employ. For occurrence-based coverage,
there are seven different physician categories or rate groups
(nine for claims-made). Physicians whose practices involve
no surgery fall into rate group #l. Those whose surgical
work requires application of only local anesthesia fall into
rate group #2. Doctors whose surgical procedures require a
general anesthetic fall into rate groups #3 through #7. with
higher risk surgical procedures falling in the higher groups.
Physicians who administer a variety of surgical services
which fall into different rate groups must estimate the
percentage of time spent on each activity and are rated
accordingly. These rate groups are broken down in more
detail in the classification system that was recently adopted
by the JUA. The new system was developed to allow a finer
breakdown of the claims experiences of different types of
health care providers. This, in turn, will eventually allow
more accurate tailoring of malpractice premiums to the
actuarial likelihood of claims.

Coverage Limits: A health care provider seeking coverage
may choose from various combinations of coverage
limits. The JUA currently provides six standard levels of
coverage (in thousands of dollars) 100/300, 200 600,
250/750, 500/1000, 1000/1000, 1000/3000. The JUA
will provide other coverage combinations at the request of
the insured. The first number of each pair is the limit of
coverage per claim, the second number is the aggregate limit
to coverage for the insurable year. Naturally, as the
potential recovery increases, the premiums that are charged
by the JUA also increase. Increased limits are entered
into the premiums formula hy means of an “increased limits
factor” that is applied to the basic limits premiums.

Using the three factors described above and the accompanying
charts, a basic rate can be estimated for most physicians. The
premiums for certain physicians are altered because of special
circumstances in their practices. For example, surcharges are assessed
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to physicians who are involved in radiation or shock therapy; who
serve as legal superiors to other physicians or technicians; and who
staff emergency rooms. Also, if the insured is a principal in a
professional corporation, the normal rate will be subject to a multiplier
of 1.29 to arrive at the corporate rate. Reductions are available to
physicians who work exclusively for the federal government or for the
military service.

TABLE Bl: PHYSICIANS, SURGEONS AND OSTEOPATHS CLAS-
SIFICATIONS AND RATES FOR OCCURRENCE AND
CLAIMS-MADE COVERAGE

RATE GROUP

Physicians no surgery
manipulator

2 2 Physicians minorsurgery or assist in major surgery
on their own patients
Sclerotherapy

3 3 Physicians not primarily engaged in major surgery
not involved in majorsurgery, but
giving radiation orshock therapy, and all class

E. R, Phys. no major surgery
Surgeons general practitioners who perform

major surgery on their own patients
Broncho - esophologists Geriatrics
Endocrinologist Neoplastic
Gastroenterologist Nephrologist
Opthalmalogist Proctologist
Cardiologist no major surgery

4 4 Surgeons Urologist

5 Surgeons Otorhinolaryngologist Cardiac
(no plastic surgery) Abdominal
Otorhinolaryngologist Rhinologist

(plastic surgery) Laryngologist
Emerg. Room Doctors General

OCC. CL. M

(SOURCE: JUA RATING GUIDE)

DESCRIPTIONS
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5 7 Surgeons Anesthesiologist

6 6 Surgeons Ob-Gyn Plastic
Obstetrical

Gynecological Hand
Head & Neck

7 ' 8 Surgeons Thoracic Vascular
Traumatic

Cardiovascular Orthopedic
7 9 Surgeons Neurosurgeon

The Premiums Shown Below Have Been Computed For The Most
Commonly Requsted Limits of Liability

PHYSICIAN
&

SURGEON
RATE GROUP

OCCURRENCE COVERAGE
100/300 200/600 250/750 500/10001000100010003000

1 542 612 634 699 791 840
2 976 1103 1142 1259 1425 1513
3 1626 1886 1951 2163 2439 2602
4 2168 2515 2602 2883 3252 3469
5 2710 3144 3252 3604 4065 4336
6 3252 3772 3902 4325 4878 5203

4336 5030 5203 5767 6504 6938

FIRST YEAR OF CLAIMS MADE COVERAGE
1 125 198 205 226 256 271

276 312 323 356 403 428
3 428 496 514 569 642 685
4 555 f’44 666 738 833 888

TABLE B2: PREMIUMS CHARGED BY THE JUA FOR COMMON
COVERAGES

(SOURCE: JUA RATING GUIDE)
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100 300 200 600 250 750 500/1000 1000 1000 1000/3000
5 680 789 816 904 1020 1088
6 810 940 972 1077 1215 1296

1022 1186 1226 1359 1533 1635
8 1062 1232 1274 1412 1593 1699
9 1596 1851 1915 2123 2394 2554

1 356 402 417 459 520 552
2 603 681 706 778 880 935
3 971 1126 1165 1291 1457 1554
4 1279 1484 1535 1701 1919 2046

5& 7 1588 1842 1906 2112 2382 • 2541
6 1896 2199 2275 2522 2844 3034

8 & 9 2511 2913 3013 3340 3767 4018

CAUTION: This sheet is only a guide and not a manual. Not all classifications
and rates are shown. Refer to the ISO Manual or JUA Office for complete
rules and rates.

SECOND YEAR OF CLAIMS MADE COVERAGE

THIRD YEAR OF CLAIMS MADE COVERAGE
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Lynn Marie Paro vs. Longwood Hospital,
1977 Mass. 369, NE 2d 985.

QUIRICO, J. This case presents, as a matter of first impression, l
constitutional challenges to G. L. c. 231, § 608, which establishes a
procedure for the screening, by a tribunal, of all actions for
“malpractice, error or mistake against a provider of health care.” See
St. 1975, c. 362, § 5. The plaintiffs' medical malpractice action was
dismissed when they failed to satisfy a $2,000 bond requirement
imposed on them, after a tribunal hearing, as a condition for the
continuance of their action. They have appealed the dismissal,
contending that the tribunal procedure violates equal protection, due
process, and separation ofpowers provisions of the Massachusetts and
United States Constitutions. We granted an application for direct
appellate review. G. L. c. 211 A. § 10 (A).

Robert Paro brought this action in his own right and as next friend
for his daughter Lynn Marie. Lynn Marie was born on the premises of
the defendant Longwood Hospital (hospital), and employees of the
hospital aided in her delivery. The plaintiffs assert that, following the
birth, these employees negligently applied silver nitrate to Lynn
Marie’s eyes, 2 and negligently failed to administer proper care to
correct their mistake after the improper application. They contend that
this negligence resulted in a scar on Lynn Marie’s left cheek which
remains visible to this day. 3

Following the filing of the complaint and answer, both parties
appeared before a malpractice tribunal constituted pursuant to G. L. c.
231, § 608, the recently enacted medical malpractice tribunal
procedure. The plaintiffs made an offer of proof and the hospital
report and some photographs of Lynn Marie were entered in evidence.
The panel decided for the defendant, holding “that the evidence
submitted by the plaintiff, even if properly substantiated, [was] not

APPENDIX C
DECISION IN THE CASE OF

In Austin v. Boston Univ, Hasp., Mass, (1977) (Mass. Adv. Sh. [1977) 1166), we answered
questions as to the interpretation of § 608 that were certified to us bv the United States District Court,
District of Massachusetts, No constitutional challenge to the procedure was made See id atn. 3 (Mass. Adv, Sh. [1977] 1166-1167 n. 3).
Accordingto the plaintiffs’ brief, silver nitrate is routinelyapplied to the eyes ofa newborn child to previnfection.

At the commencement of the action, Lynn Mai
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sufficient to raise a legitimate question of liability appropriate for
judicial inquiry.” A bond of $2,000 was imposed on the plaintiffs as a
condition for continuance of the action. A motion for reduction of the
bond amount, on grounds of financial hardship, was denied. When the
plaintiffs did not file the bond within the allotted period, theaction was
dismissed.

General Laws c. 231, § 608, was enacted in 1975 as part of a
comprehensive package designed to ensure the continued availability
of medical malpractice insurance at a reasonable cost. St. 1975,c. 362.
Section 608 requires that all actions alleging medical malpractice be
presented, within fifteen days of the filing of the defendant’s answer, to
a tribunal consisting of a Superior Court judge, an attorney, and a
representative of the health care industry,-4 the latter two appointed by
the judge. The tribunal is charged with determining, on the basis of an
offer of proof made by the plaintiff, whether “a legitimate question of
liability appropriate for judicial inquiry” is presented. If the panel
decides that such a question does not exist in a plaintiffs case, and thus
finds for the defendant, the judge-member is required to impose a bond
on the plaintiff as a condition for further prosecution. The bond is
payable to the defendant for his costs if he ultimately prevails. The
statute specifies that the bond amount be set at $2,000, but provides
discretion to the judge to increase the amount or, if he finds that the
plaintiff is indigent, to decrease it. If the plaintiff does not file the
required bond within thirty days, the action must be dismissed. Austin
v. Boston Univ. Hasp., Mass. ,

(1977). a
The Paros attack the statutory procedure by alleging that it is in

violation of the Constitutions of both Massachusetts and the United
States on equal protection, due process, and separation of powers
grounds. We deal with each claim to the extent that it is properly raised
in this case, and find no constitutional impediment.

1. Equal Protection of the Laws. The plaintiffs contend that two
classifications made by the tribunal statute medical malpractice
victimes versus victims of other torts, and plaintiffs versus defendants5

4, If the defendant is a physician, the healthcare member must also be a physician, II the defendant is any other
health care provider, the third member must be “a representative of that field of medicine in which the
alleged tort or breach ofcontract occurred." G. L. c. 231, § 608.

a. Mass. Adv. Sh. (1977) 1166, 1174,

5. The plaintiffs also argue thata third classification made by the statute violates equal protection guaranties
medical malpractice tortfeasors versus all other tortfeasors. Even if a basis for challengeexisted here, the

plaintiffswould have no standing to raise it since they belong to neither class of tortfeasors. Massachusetts
Cumm'n Against Discrimination v. Colangelo, 344 Mass. 387, 390-391 (1962). See Broadrick v. Oklahoma.
413 U.S. 601, 610-611 (1973).
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violate their rights to equal protection of the law as guaranteed by
the Fourteenth Amendment to the Constitution of the United States
and comparable provisions of the Massachusetts Constitution. We
disagree.

Classification is an integral part of the legislative task and will not be
interfered with by a judicial body unless the distinctions drawn by the
enactment are “arbitrary or irrational,” or result in “invidious”
discrimination. Pinnick v. Cleary , 360 Mass. I, 28 (1971). Two
standards ofreview have been developed to judge the arbitrariness and
invidiousness of legislative acts. See San Antonio Independent School
Dist. v. Rodriguez, 411 U.S. I, 16-17 (1973). The first test, applied
whenever a legislative discrimination “trammels fundamental personal
rights or is drawn upon inherently suspect distinctions,” Zayre Corp. v.
Attorney Gen., Mass. , (1977), b quoting from New
Orleans v. Duke, 427 U.S. 297, 303 (1976), requires, for the sustenance
of the statute, a showing that the difference in treatment is necessary to
the promotion of a compelling State interest. Commonwealth v.
Henry’s Drywall Co., 366 Mass. 539, 542 (1974). Shapiro v.
Thompson, 394 U.S. 618,634 (1969). Where there is no infringement of
fundamental rights or any suspect class, a statutory discrimination will
be upheld if it is “rationally related to a legitimate State purpose.”6

Zayre Corp., supra at .c
A party challenging the constitutionality of a legislative enactment

bears the burden of proving that the proper standard of review is not
satisfied. Zayre Corp., supra at - ,d Consolidated Cigar
Corp. v. Department ofPub. Health, Mass. ,-

(1977). e The burden is an onerous one; a reviewing court will
presume a statute’s validity, and make all rational inferences infavor of
it. Commonwealth v. Henry’s Drywall Co., supra at 541. The
Legislature is not required to justify its classifications, nor to provide a

b. Mass. Adv. Sh. (1977) 819, 830,
The plaintiffs contend that a third equalprotection standard, falling between the“rational basis”and“strict
scrutiny" tests, has been recognized by the Supreme Court of the United Slates. The existence of this so
called "strict rationality" test has been a matter of recent controversy. See, e.g., Massachusetts Bd. ofRe-
tirement v. Murgia. 427 U.S. 307. 318-321 (1976)(Marshall, J. t dissenting); Gunther. Foreword: In Search
of Evolving Doctinc on a Changing Court: A Model for a Newer Equal Protection. 86 Han'. L. Rev. 1
(1972). We take no position on the question here, since this case presents no classification or interestwhich
even arguably would require the application of a test that is stricter than the“rational basis” standard. See.
e.g.. Eisenstadt v. Baird. 405 U.S. 438 (1972) (privacy); Retd v. Reed, 404 U.S. 71 (1971) (sex).
Mass. Adv. Sh. (1977) at 830.

d. Mass. Adv. Sh. (1977) at 830-831.
e. Mass. Adv. Sh. (1977) 1419, 1428
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record or finding in support of them. Pinnick, supra at 28. In order to
prevail, therefore, a challenger must affirmatively show that no factual
situation can be conceived that will support the reasonableness of tht
enactment. “The Legislature, when it acts, ‘is presumed to be
supported by facts known to the legislature unless facts judiciallv
known or proved preclude that possibility.' South Carolina State Hy.
Dept. v. Barnwell Bros. Inc.. 303 U.S. 177, 191 [1938]." Pinnick. supra
at 32 (concurring opinion of Tauro, C.J.). “In the absence of some
factual foundation of record establishing the lack of any conceivable
basis for the legislation, we unless the statute is patently offensive, will
defer to the legislative finding of facts.” Commonwealth v. Henrv's
Drywall Co., supra at 543 n. 5.

No claim is made in this case that a fundamental interest or suspect
class is involved, and it is therefore conceded that the applicable test is
the rational basis standard.’ Additionally, the plaintiffs admit that the
purpose that the statute is intended to serve, assuring the continued
availability of medical malpractice insurance, see St. 1975 c. 362. is a
proper object of legislation The plaintiffs argue, however, that the two
classifications that they challenge do not actually promote this goal.

The record of the proceedings below does not indicate that any
findings of fact were made or requested on the question of whether the
tribunal procedure was rationally related to its started purpose. An
evidentiary hearing and findings of act may be appropriate in a
constitutional challenge to a statute, Henry’s Drywall Co., supra at 54 1
n. 4; factual assertions in an appellate brief are not a substitute See
Bannish v. Bannish, 357 Mass. 279, 281 (1970); Poll-Parrot Beaut\
Salons, Inc. v. Gilchrist Co., 296 Mass. 451, 452 (1937). Therefore,
unless the legislation here is patently offensive, we must defer to the
findings implicit in the enactment. Henry’s Drywall Co., supra at 543
n. 5. We find no patent offense. It is not open to us to say that the
Legislature could not reasonably have concluded that the .mposition
of a screening procedure and a bond requirement wuuld discourage
frivolous medical malpractice claims, thus reducing the losses to the
insurance companies and enhancing the liklihood of the future
availability of coverage. 8 Neither can we say that the imposition of the
bond requirement on plaintiffs but not on defendants is unreasonable

7. The plaintiffs make this concession although they argue the existence of a third tier of equal proiection
analysis. See note 6 infra.

8. Por a discussion oi the ciicctivencss of the Massachusetts procedure in screening doubtful claims, see
McLaughlin. A Look at the Massachusetts Malpractice Tribunal System [continuation of reference
illegible on original copy.]
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Discrimination between plaintiffs and defendants is not per se
unconstitutional; such classifications must merely satisfy the general
rationality standard to survive. Manganaro Drywall, Inc. v. White
Constr. Co., Mass. (1977). f The Legislature
could reasonably have determined that the bulk of frivolous
malpractice litigation resulted from plaintiffs whofiled and prosecuted
suits without having a legally sufficient claim. That the imposition ofa
bond requirement on defendants might also eliminate unnecessary
litigation does not determine the statute’s constitutionality. It is well
settled that a Legislature may address a problem one step at a time
without violating equal protection guaranties. Henry’s Drywall Co.,
supra at 546. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483,
489 (1955). We thus find no merit in the plaintiffs’ equal protection
challenge.

2. Due Process. The plaintiffs raise both procedural and substantive
process challenges to the tribunal procedure, and allege that it is in
violation of the jury trial (art. 15) and purchase of justice (art. 11)
clauses of the Massachusetts Declaration of Rights. They argue
principally that the bond requirement cuts off their access to the
courts, thus denying them their constitutional right to be heard. 9

In limited circumstances statutes that have imposed financial
obstacles to the obtaining of access to the courts have been struck
down on due process grounds. Most of these cases have involved
challenges by criminal defendants, for whom a judicial hearing is a
matter of substantial importance. See, e.g., Douglas v. California, 372
U.S. 353, 354-358 (1963); Griffins. Illinois, 351 U.S. 12, 16-20(1956).
A small number of cases have sustained due process challenges to
statutes that presented financial obstacles to the filing of a civil suit.
E.g., Baddies. Connecticut, 401 U.S. 371,380-383 (1971). These cases.

f. Mass. Adv. Sh. (1977) 1 175, 1 176-1 177
9. The plaintiffs also argue that the statute violates their right to procedural due process in other ways. They

claim that theabsence of a provision in the statute for challenging the composition of the panel, in case of
some partiality of a member, made the procedure unfair. They also contend that the requirement that the
hearing be held within fifteen days of the filing of the defendant’s answer did not give them a sufficient
opportunity for discovery. However, neitherof theseassertions was raised belowbyan appropriate motion;
they arc thus not properly before us now. Royal Indent. Co. v. Blakely. Mass.

(1977) (Mass. Adv. Sh. [1977] 389, 390-391). Trustees of the Stigmatine Fathers v. Secretary of
Administration A Fin.. 369 Mass. . (1976) (Mass. Adv. Sh [1976] 209, 212).

The plaintiffs also argue, with some support from other jurisdictions, sec e.g., Simon v. St Elizabeth
Medical Center. 3 Ohio Op. 3d 164(1976), that theadmission in evidence, at a trial, of the tribunal’s finding,
would violate their right to a jury trialand their right to confront the witnesses testifying against them. The
Paros, however, did not go to trial, and these questions arc thus not presented by the case. See
Massachusetts Comm'n Against Discrimination v. Colangelo. 344 Mass. 387, 390-391 (1962).
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however, have been restricted to situations where a fundamental right
of the plaintiff is involved, and where no means of satisfaction as an
alternative to the courts is available. Ortwein v. Schwab, 410 U.S. 656,
658-660 (1973). United States v. Kras. 409 U.S. 434. 443-446 (1973).

We need not and do not decide whethera financial obstruction to the
institution of a medical malpractice suit would fall into this limited
category. The constitutional issue is avoided in this case because ofthe
wide discretion that the statute gives to the judge to set the bond
amount. As long as the discretion is exercised without unreasonably
prohibiting meritorious claims, no constitutional violation will exist.

The issue here falls within the principles set forth in Damaskos v.
Board of Appeal of Boston, 359 Mass. 55 (1971). In that case the
plaintiffs challenged St. 1956, c. 655, §ll, a provision allowing a
Superior Court judge to require a bond from a partv who was
appealing a decision ot the zoning board of appeal ofBoston Id at 56.
The statute provided that the amount of the bond be set at “such a sum
as shall be fixed by the court, to indemnify and save harmless the
person or persons in whose favor the decision was rendered from all
damages and costs which he or they may sustain m case the decision ...

is affirmed.” Id. at 56 n. 1 (emphasis omitted). This court stated that the
provision attached was intended to discourage frivolous appeals, but
not intended to obstruct unreasonably those claims with merit. Id. at
64. The court held that the statute met constitutional standards as long
as the judge exercised his discretion in setting the bond amount to
accomplish these purposes. Id. at 63-64.

The medical malpractice tribunal procedure satisfies the standard
set by the Damaskos court. No bond is required for claims that the
tribunal determines have some legal merit. This alone might be
sufficient to satisy the Damaskos standard, since it can be reasonably
argued that any claim that does not satisfy the tribunal is of question-
able merit, and thus is not entitled to the protection requested. We need
not go so far, however, since the statute provides the judge with
discretion in setting the bond amount for those cases that the panel
finds have no legal merit. The judge is authorized by the statute (G.L. c.
231, §60B) to set the bond at $2,000 or higher. He is also authorized to
fix an amount below $2,000 where he finds that the plaintiff is
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indigent, lo but he may not eliminate the requirement of a bond. The
$2,000 level is not unreasonably burdensome for nonindigent plaintiffs
whose claims have already been the subject of adverse findings by the
statutory tribunals. Thus the procedure conforms to the Damaskos
holding and does not violate constitutional principles.

The plaintiffs next contend that their rights under art. 11 of the
Massachusetts Declaration of Rights “to obtain right and justice
freely, and without being obliged to purchase it,” have been violated.
The object of this provision is to guarantee the availability of equal
justice, “that all litigants similarly situated may appeal to the courts
both for relief and for defence under like conditions and with like
protection and without discrimination.” Old Colony R.R. V. Tumors
of Boston, 309 Mass. 439, 450 (1941), quoting from Arizona Com-
mercial Mining Co. v. Iron Cap Copper Co., 236 Mass. 185, 194
(1920). Universal Adjustment Corp. v. Midland Bank Ltd., 281 Mass,
303, 320 (1933). In the context of this case there is no substantial
difference between the claimed right under art. 11 and the correspond-
ing rights under the equal protection clause of the Fourteenth
Amendment to the United States Constitution. See Old Colony R.R.
v. /Issessors ofBoston, supra, and since the requirements of the latter
are satisfied, see infra at -

, the plaintiffs' rights under an.
11 are not violated.

The plaintiffs also argue that the bond requirement violates their
right to a jury trial because it obstructs their access to a jury. Art. 15,
Massachusetts Declaration of Rights. The right to a jury trial is not
absolute; it “may be regulated as to the mode in which the right shallbe
exercised so long as such regulation does not impair the substance of
the right.” Oraszv. Colonial Tavern. Inc., 365 Mass. 131, 134(1974),
quoting H. K. Webster Co. v. Mann, 269 Mass. 381, 385 (1929). We
have previously upheld the constitutional validity of G.L. c. 231, §lO4.
which requires a defendant to post a bond of one hundred dollars as a
condition for exercising his right to remove a District Court action to
the Superior Court in order to obtain a jury trial. H. K. Webster Co.v.
Mass, supra at 385. See also Higgins v. Boston Elevated Ry.. 214 Mass.

10. Indigency is not defined in this section. General Laws c. 261, §27A. inserted by St. 1974. c. 694. §3.rclatmi
to the payment ofcourt costs by indigent litigants,defines an indigent as "a person who is unable topay tlx
fees and costs ofthe proceeding inwhich he is involved, or is unable todo so without deprivinghimselfor hit
dependents of the necessities ot life, including food, shelter and clothing." This definition provides a iudg<

to the pay me

icludmg tood. shelter and clothing." This definition provides aJud<
with sufficient guidance and discretion to accomplish the goals outlined her

g. Mass. Adv. Sh. (197‘
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335, 336 (1913). The procedure for referring issues of fact to an auditor
prior to trial has also been upheld against a right to jury trial challenge.
Batdassarev. Crown Furniture Co., 349 Mass. 183, 190 (1965). Ihe
limited obstruction presented by the medical malpractice tribunal
procedure does not impair the substance of the jury trial right. Since
the judge is required to set the bond so as not to unreasonably burden
meritorious suits, no art. 15 violation exists. Cf. Damaskosv. Board of
Appeal ofBoston, supra at 63-65.

The plaintiffs finally assert that the tribunal procedure is
unconstitutional because it abrogates their common law rights without
providing a reasonable alternative. This is essentially a substantive due
process argument.

The court has never been squarely presented with the issue of
whether the Legislature can abrogate a common law right without
providing a substitute. Pinnick v. Cleary, 360 Mass. 1, 15 (1971). The
question need not be decided here for two reasons. First, §6OB does not
eliminate any substantive right of recovery possessed by the plaintiffs;
it merely alters the procedure for enforcing theat right. Cf. Pinnick v.
Cleary, supra, Secondly, even it it were assumed that some substantive
rights of the plaintiffs had been eliminated, the new tribunal procedure
itself is a reasonable substitute. The rights lost by the plaintiffs are
offset by the fact that as consumers they may obtain medical services at
a lower cost thanmight have been charged if the tribunal procedure did
not exist. Cf. Pinnick, supra at 22-23. Therefore this due process
challenge fails.

3. Separation of Powers. The plaintiffs contend that §6OB violates
art. 30 of the Declaration of Rights of the Massachusetts Constitu-
tion. 11 They claim that the malpractice panel falls within the legislative
branch of the government, and that it interferes with the judiciary
because its findings are admissible at trial, because it obstructs access
to a judicial hearing, and because its two nonjudicial members can
override decisions of the judge. We not not address first claim
because, since the plaintiffs did not go to trial and did not have the
finding admitted against them, they have no standing to raise the issue.
Massachusetts Comm’n Against Discrimination v. Colangelo, 344
Mass. 387, 390 (1962).

11. Article 30 provides: “In the government of this commonwealth, the legislative department shall never
exercise the executive and judicial powers, or eitherof them: theexecutive shall never exercise the legislative
and judicial powers, or either of them; the judicialshall never exercise the legislative and executivepowers,
or either of them: to the end it may be a government of laws and not of men.”
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Article 30 requires that each of the legislative, executive, and judicial
departments maintain its independence from the others, and that it
shall not exercise any powers of the other two departments. However,
the exact lines between what constitutes legislative, executive, and
judicial powers have never been precisely drawn. Commonwealth v.
Jackson, 369 Mass. , (1976). h LaChapelle v. United Shoe
Mach. Corp., 318 Mass. 166, 170 (1945). “[W]e recognize that an
absolute division of the three general types of functions is neither
possible nor always desirable.” Opinion of the Justices, 365 Mass. 639,
641 (1974). “Various powers which, regarded by themselves in the
abstract, might be deemed legislative or executive have been
considered proper to be exercised by courts because they were
intimately connected with and necessary or auxiliary to the exercise of
strictly judicial powers.” LaChapelle, supra at 170. “Some flexibility in
allocating functions whose classification would be at best ambiguous is
no doubt desirable, so long as it ‘creates no interference by... [one]
department with the power 0f... [another] department.’ Opinion of
the Justices, 208 Mass. 610, 613 (1911).” Opinion of the Justices, 365
Mass 619, 642 (1974).

The contention that the malpractice tribunal is a legislative body
which obstructs entrance to the judicial system fails on two grounds.
First, as we have previously discussed, 12 the tribunal procedure does
not act as an obstruction because the judge has discretion to set the
nond amount at a level that will not unduly burden meritorious suits.
Additionally, the tribunal procedure, in its role as a first step in
obtaining judicial access, does not function as a part of the legislative
department, but as a part of the judicial department. The role of the
tribunal in hearing the plaintiffs offer of proof, receiving evidence, and
determining the legal sufficiency of the claim, is a part of the judicial
process at the preliminary stages of an action seeking damages for
alleged medical malpractice. See LaChapelle, supra at 168-170. The
tribunal’s intimate connection with the judicial proceeding makes it
clear that the hearing procedure is itself a part of the judicial process.
There is no violation ofart. 30. See LaChapelle, supra at 170; Boston,
petitioner. 221 Mass. 468, 473-474 (1915); Kingman, petitioner, 153
Mass. 566, 580 (1891).

Finally the plaintiffs argue that §6OB is unconstitutional because it

Mass. Adv. Sh (1976)735.757

[Reference illegible on original copy.)
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allows the two lay panel members to override the judge in the decision
of purely legal issues, such as questions relating to the admissibility of
evidence. See Wright v. Central Du Page Hasp. Ass’n.. 63 111. 2d 313
(1976). On its face the statute is silent as to the allocation of
responsibility for deciding these matters. However, §6OB does
provide the judge-member of the tribunal with a preeminent role in the
entire process: he chooses the other two members of the panel, and he
sets the amount of the bond to be imposed. The lawyer and health
service representative are placed on the panel because of their expertise
in relevant fields. This expertise is useful in deciding the primary
question faced by the tribunal whether the plaintiff has presented a
legally sufficient claim. As to the determination of this issue, the
tribunal decision is a collective one. with all three panel members
participating equally. The responsibility for deciding purely legal
questions, however, is left ssolely with the judge-member of the
tribunal, and thus no interference with his function occurs.

4. None of the constitutional challenges to the medical malpractice
tribunal procedure, G.L. c. 231, §6OB. that were raised have been
sustained. The action was therefore properly dismissed.

Judgment affirmed.
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Report on the Seminar
on the Implications of State-Initiated

Catastrophic/Comprehensive Health Insurance Plans,
Georgetown University, September 16, 1977

This seminar was convened by the Georgetown Health Policy
Center to review the status of existing state health insurance plans, and
to explore the implications of the state-level plans on the current
efforts for national health insurance. Present at the seminar were
representatives from each of the five states that have enacted plans
(Connecticut, Hawaii, Maine, Minnesota and Rhode Island) as well as
federal officials who are currently involved in planning for national
health insurance. The seminar included presentations describing
political histories of the existing state programs, discussion ofcost and
administrative considerations, and consideration of the relationship
between these plans and ongoing NHI activities at the federal level.

The Rhode Island Catastrophic Health Insurance Plan (CHIP)
provides coverage for any citizen’s health-related out-of-pocket
expenditures that exceed a certain proscribed maximum or
“catastrophic” amount in a one-year period. The catastrophic amount
is the equivalent of a deductible amount that differs according to the
type and amount of primary health insurance coverage carried by the
individual. For example, an individual who is insured under a
“qualified plan” (hospital coverage for 120 days, medical/ surgical
coverage for usual and customary charges, and a major medical for
$lO,OOO in supplemental coverage) would be subject to a CHIP
deductible ot the larger of $5OO or 10%ofadjusted gross income in out-
of-pocket expenses. In comparison, an individual with no health
insurance plan would be subject to a $5,000/50% deductible. Thus,
CHIP is designed to provide an incentive to obtain regular health
insurance coverage as well as to provide catastrophic coverage from
the state’s general fund. The CHIP is a “last payor” program, so thatall
other insurance resources available to the applicant must be utilized
prior to CHIP involvement. As a result, the CHIP’S claim costs have
remained at a relatively minor level, as has the overall cost of CHIPto
Rhode Island taxpayers. At the seminar, the Rhode Island representa-

APPENDIX D
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lives stressed that catastrophic coverage is relatively inexpensive in
general and, when achieved through “last payor” means, such a
program can be easily administered.

The Rhode Island CHIP is the basic model for catastrophic
coverage, with claims expenses paid from general state revenues.
Maine’s SHI is a catastrophic plan similar to Rhode Island’s, except
that it is financed through receipts from the state cigarette tax rather
than from the state’s general revenues. In Maine, the deductible level is
a flat 20% of gross adjusted income Minnesota combines a state-
financed catastrophic plan with a comprehensive “mandatory
offering” program financed through premiums.

Comprehensive mandatory offering plans have been established, in
various forms, in Hawaii and Connecticut, as well as Minnesota.
Mandatory offering plans specify minimum levels of coverage that
must be sold by all health insurers to any applicant. In Minnesota, an
applicant to the state comprehensive plan must show evidence that his
or her application has been rejected by at least two private insurers.
Coverage for mandatory offering plans may be provided either directly
by individual insurers or through pooling associations (high-risk
pools) of health insurers. Because of the expected tendency of
mandatory offering plans to attract high risk, relatively uninsurable
clients, premiums for the comprehensive plans are significantly higher
than for normal health insurance packages providing comparable
coverage in the voluntary insurance market.

The Hawaii plan mandates availability through a somewhat
different mechanism. The Hawaii plan requires employers to make
health insurance available at a basic minimum level of coverage.
Employers must pay at least 50% of the costs and employee
contributions are limited to a fixed percentage of their wages.
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To construct the simple development factors that we will use in our
estimates, we divide each entry in Table 16by the entry which precedes
it in the policy year. For example, for policy year 1968, the first
development factor is obtained by dividing the column (2) entry by the
column (1) entry;

11.2-5.8 = 1.93

In other words, the cumulative claims per exposure two years after
the beginning of policy year 1968 is 1.93 times as great as at the end of
the first year of maturity. Proceeding in this fashion, we can obtain a
partial set of development factors (Table El) from our data describing
cumulative claims development (text Table 16).

Development Period
(Years since the beginning of policy year)

Year in Which
Incident Occurred

A veiy interesting feature ot Table El is the remarkable uniformity
ol the column entries, particularly the last six columns. This indicates
that beyond the third year of maturity, all policy eyars have developed

APPENDIX E
Construction of Development Factors

and Estimation of Claims Development

TABLE El: DEVELOPMENT FACTORS (Direct)
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in virtually identical (hence highly predictable) patterns that haven’t
changed over time. We will use this feature to arrive at our estimates
for the missing development factors by using the mean of each column
in Table El as the development factor for the remaining entries in the
column. The completed development factors are given in Table E2.

While these Estimated factors are by no means sophisticated, they
do conform very closely to the actual data with a relatively smallrange
variation from the column means. Applying these development factors
to the claims development figures in text Table 16 yields the Estimated
Claims Development figures presented in text Table 17.

TABLE E2: DEVELOPMENT FACTORS (Direct and Estimated)
„

. . , Development Period
Year m Which

,
. , . . , ,

Incident Occurred < years S,nce the beglnmng of P ohcy year>
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Dissenting opinion of Richard F. Gibbs, M.D., J.D., Physician
Member of the Special Commission on Medical Malpractice under
Chapter 362 of the Acts of 1975 re certain rules or regulations
promulgated by the Board of Registration and Discipline in Medicine
as outlined in the Overseer Commission’s 1977 Annual Report to the
Legislature.

The rule or regulation of theBoard of Registration and Discipline in
Medicine which states “a licensee shall render medical services to a
person experiencing a medical emergency” is an altruistic mandate
with which no physician could honestly disagree. However, it is
inconceivable that any physician be held to a standard thatrequires the
professional to provide essential medical care to any person to whom
injury alone could result. It is far better to hold the physician to an
ethical standard to provide emergency medical care in life-threatening
situations only where it is clear that the provider’s own life or
circumstance may not be compromised in attempting to render such
care. It is further appreciated and avowed by prior statements of the
Massachusetts Medical Society regarding any such rule or regulation
of the Board of Registration and Discipline in Medicine that for any
alleged breach of the physician’s ethical standard, that the Board shall
be required to make an inquiry to determine whether such breach
warrants disciplinary action.

The Board’s definition of medical emergency must stand, in part,
unacceptable to health care providers. It states: "A medical emergency
is a set of circumstances which immediately threatens a person’s life or
is likely to cause serious injury absent the provision of immediate
professional assistance ...” It is this second portion of the compound
sentence, i.e., “or is likely to cause serious injury absent the provision
of immediate professional assistance," that is most openly objec-
tionable. At best, it is a medical judgment “call” which, if you guess
incorrectly, to the best of your ability, you stand liable to face the
sanctions of the Board of Registration and Discipline in Medicine.

The rule or regulation further states: “A licensee may not refuse to
provide medical services in the ordinary course of his practice to a

APPENDIX F.
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person experiencing a medical emergency because the person is unable
to pay for the services.”

We are of the opinion that hardly a member of this professional
organization has ever refused essential health care services because ot
an inability on the part of the recipient to pay for said services, and we
defy the drafters of the rule orregulation to produce evidence wherein,
to our knowledge as a self-governing body of valued professionals, we
have failed to take action on individuals under our purview who have
undertaken medical practice for the sole purpose of monetary gain
irrespective of societal needs to care and treat persons whose life
situations preclude an ability to pay for services rendered. This, of
course, has little to do with so-called “deadbeats,” for, when compared
to those truly in need, the two differ inkind and not in mere degree,and
it is our contention that, to the best of ourknowledge, compassion and
concern will prevail.

There can be little objection with the concept that the ethical, moral,
legal and medical purposes of the health care professions is to render
service to humanity. This implies that physicians, for example, merit
the trust and confidence of patients who they choose to undertake to
care and treat or who are entrusted to their care under some indicia of
authority, and in either instance rendering to each a full measure of
service and devotion with a respect for the dignity and well-being of the
individual irrespective of an ability to pay, especially in the presence of
a life-threatening medical emergency. However, any rule or regulation
of a health care regulatory authority or any legislative enactment
which mandates as a condition of licensure to practice a requirement
that care and treatment must be rendered in an emergency flies in the
face of every constitutional guarantee granted to the health care
provider, as an individual, for due process and equal protection under
the law. Just what is the clear and present danger which requires
suspension of the constitutional rights of physicians who because of a
certain special expertise need to be sequestered from the rest of society
and, in effect, forced to make use of their expertise under the pains and
penalties of licensure revocation? Shall attorneys be next subjected to
accept as clients individuals who call upon them with emergency legal
matters and having declined involvement in the would-be client’s
plight be held responsible for the natural and probable consequences
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of such non-intervention? Where would it end if everyone of society’s
professions were to be jeopardized by non-action from which injury
results to person or property?

The dissent herein expressed is not out of any concern for provincial
protection. It is plainly stated because it is believed that the Board of
Registration and Discipline in Medicine in its earnest and sincere
attempt to monitor, regulate and improve medical practice in this
Commonwealth, ostensibly to protect and insure the health and
welfare interests of all persons in need of medical care, has overstepped
its authority to do that which no legislative body could do and yet
sustain a constitutional challenge to its justice and equity, absent
positive application of the “clear and present danger” and “compelling
public need” requirements.

The public has granted semi-autonomous authority in the
professional societies to governand police themselves, in the interest of
both profession and public. The proper forum for a determination of
professional wrongdoing rests within the professions. The problem has
not been with the medical profession’s finding of fact and recommen-
dations to the regulatory authority but with the latter’s inability to
investigate, adjudicate and implement the corrective measure
appropriate under the circumstances. It would be folly to vest original
and sole jurisdiction over such matters in any agency which has
demonstrated inability and ineptness, albeit based upon fiscal
restraints, to do that which the professions themselves have shown a
ready, willing and able competence to achieve. This is just another
consideration, apart from constitutional grounds, upon which this
dissent is founded. It is our earnest hope and desire that the Board ot
Registration and Discipline in Medicine will look upon these
objections not as obstructionist attempts to maintain what they
perceive to be the rights and privileges, self-imposed, by one of
society’s most valued professions, but as an appeal to reason and a
desire to assist and cooperate in aiding their mandate to achieve
fruition... yet within bounds of constitutionality of the rights of
individuals who just happen to be physicians.

Our fears in permitting such broad and undefined powers being
vested in the Board of Registration and Discipline in Medicine is not
based upon any distrust of the Board as it is presently constituted. We
have every reason to believe that the present Board acts with pure
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intentions to weed from society those licensed providers who do not
deserve the privilege to participate in the health care community. Our
concern is for future Boards of Registration and Discipline in
Medicine wherein these rules or regulations might be looked upon as
well-grounded precedent.

The precedent herein referred to are rules or regulations, which have
traditionally become the forerunner of legislation ... and legislation is
all too often etched in stone. The bell sound is all too clear. It is saying;
“Physicians, ask not for whom the bell t0115,... it tolls for thee!”

Richard F. Gibbs. M.D., J.D

This document has been printed on 100% recycled paper.




