
No.HOUSE 85
Accompanying the first recommendation of the Executive Office of

Energy (House, No. 84). Energy.

In the Year One Thousand Nine Hundred and Eighty-Two.

An Act to streamline the regulation of cogeneration and small
POWER PRODUCTION FACILITIES.

1 Whereas, The deferred operation of this Act would tend to
2 defeat its purpose which is to immediately encourage the construc-
-3 tion and development of cogeneration and small power production
4 facilities, therefore, it is declared an emergency law, necessary for
5 the immediate preservation of the public health, safety and welfare,
6 and shall take effect immediately upon enactment.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

I SECTION 1. The General Court finds that:
2 (1) the commonwealth’s dependence on foreign sources for its
3 oil and gas supplies is dangerous and detrimental to the health and
4 welfare of its citizens; and
5 (2) the commonwealth’s dependence on such sources of fuel
6 results in a severe strain on the local economy; and
7 (3) the standard of living of every person in the commonwealth,
8 especially that of the poor and elderly, is put in jeopardy by such
9 dependencies; and

10 (4) the commonwealth is in need of the expenditious develop-
I i ment of all of its indigenous energy resources in order to increase
12 the efficiency of fossil fuel used and to displace the use of fossil
13 fuels; and:
14 (5) the indigenous energy resources of the commonwealth are
15 primarily wood, biomass, hydroelectric, solid waste, solar, peat,
16 wind, tidal, and such alcohol based fuels as may be derived there-
-17 from; and
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18 (6) the waste heat from electrical generation facilities is an
19 available energy resource; and
20 (7) cogeneration presents a significant opportunity to conserve
21 existing energy resources and maximize the usable energy output
22 from fuel burning facilities; and
23 (8) cogenerators and small power producers warrant a lesser
24 degree of regulation than electric companies; and
25 (9) production of electricity in small increments from such
26 sources ofrenewable and indigenous fuels, and from cogeneration,
27 will be in the long term, beneficial to the continued economic
28 interests of the citizens of the Commonwealth; THEREFORE, the
29 General Court finds and declares that the purpose of this act is to
30 facilitate the efficient use of indigenous and renewable resources
31 for the generation of electricity in small decentralized cogeneration
32 and small power production facilities, to facilitate the more effi-
-33 cient utilization of both renewable and non-renewable energy re-
-34 sources for the generation of electricitythrough the use ofcogener-
-35 ation, to reduce pollution from the continued utilization of fossil
36 fuels for electrical energy generation, and to decrease the depend-
-37 ence of the commonwealth on expensive and unreliable sources of
3g fuel for use in the generation of electrical energy.

1 SECTION 2. Section 1 of chapter 164 of the General Laws, as
2 most recently amended by section lof chapter 860 of the acts of
3 1973, is hereby amended by adding the following definitions.
4 “Alternative energy producer”, any person, firm, partnership,
5 association, public or private corporation, or any agency, depart-
-6 ment, board, commission or authority of the commonwealth or of
7 a subdivision of the commonwealth, that (i) owns or operates a
8 cogeneration facility or small power production facility as defined
9 in this section, and (ii) does not engage in the retail sale ofelectrici-

-10 ty other than sales for consumption within the confines of the
1 I property on which the facility is located or within abutting proper-
-12 ty.
13 “Cogeneration facility”, any electrical generating unit which (i)
14 produces electric energy and steam or other form of useful energy
15 utilized for heating or cooling purposes, and (ii) employs a fuel
16 other than oil or gas except for oil or gas derived from coal,
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17 biomass, solid waste, or other non-petroleum feedstocks, as is
18 primary energy source, except that oil may be used in combination
19 with coal, in a mixture not exceeding seventy percent oil.
20 “Primary energy source”, the fuel or fuels used for the generation
21 of electric energy, except that such term does not include the
22 minimum amounts of fuel required for ignition, start-up, testing,
23 flame stabilization, and control uses, and the minimum amounts of
24 fuel required to alleviate or prevent unanticipated equipment out-
-25 ages and emergencies declared by the Governor, directly affecting
26 the public health, safety, or welfare, which would result from
27 electric power outages.
28 “Small power production facility”, any electrical generating unit
29 which (i) produces electric energy solely by the use, as a primary
30 energy source, of biomass, waste, wind, water, wood, geothermal.
31 solar energy, or any combination thereof, and (ii) has a power
32 production capacity which, together with any other facilities locat-
-33 ed at the same site, is not greater than ten megawatts, or if the
34 primary energy source is biomass, waste, wood, or water, fifteen
35 megawatts.

1 SECTION 3. Section 1 of said chapter 164 is hereby further
2 amended by adding after “gas” in line sof the definition of “Elect-
-3 ric company”:, but electric company shallnot mean an Alternative
4 energy producer.

1 SECTION 4. Chapter 164 of the General Laws is hereby
2 amended by inserting after section ninety-four H the following two
3 sections:
4 Section 941. The department shall implement the Public Utility
5 Regulatory Policies Act of 1978 in such a manner as to encourage
6 the development and operation in the commonwealth of “Qualify-
-7 ing Cogeneration Facilities” and “Qualifying Small Power Pro-

-8 duction Facilities” as defined in that Act. The department is au-
-9 thorized and directed to promulgate such regulations as may be
10 reasonably necessary to promote such development and operation.

! I Within six months after the effective date of this act, and at such
12 other times as may be appropriate, the department shall review its
13 existing regulations and identify and eliminate any unnecessary or
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14 unduly burdensome regulatory requirements which may be appli-
-15 cable to such facilities. Such facilities shall be exempt from the
! 6 requirements of this chapter respecting (i) financial and organiza-
-17 tional regulation, and (ii) recordkeeping, other than the require-
-18 ments of section 83.
19 Section 94J. (a) Any Alternative energy producer shall be ex-
-20 empt from regulation by the department except as provided in this
21 section, section 83, and except as provided in any regulations
22 adopted pursuant to the Public Utility Regulatory Policies Act of
23 1978. The department may exempt an Alternative energy producer
24 from any requirement of chapter 164, or any regulations issued
25 pursuant thereto, if the department finds that such action is neces-
-26 sary to promote the development and operation of cogeneration or
27 small power production facilities in the commonwealth.
28 (b) On written petition of any Alternative energy producer ag-
-29 grieved by the refusal or neglect of any electric company to inter-
-30 connect with its facility and to purchase electricity generated at
31 such facility at reasonable rates and upon reasonable terms and
32 conditions, the department shall after notice and public hearing,
33 issue an order within 6 months of receipt of such petition directing
34 said electric company to interconnect with the petitioner and to
35 purchase electricity generated at the petitioner’s facility at such
36 rates and upon such terms and conditions as are just and reasona-
-37 ble; provided, however, that no such order shall provide for a
38 purchase rate which exceeds the incremental cost to the electric
39 company of alternative electric energy. The department shall en-
-40 sure that such rates and terms and conditions shall (i) be just and
41 reasonable to the electric consumers of the electric company, and
42 in the public interest, (ii) not discriminate against alternative
43 energy producers, (iii) not have an unreliability of the electric
44 company’s service, (iv) provide for safety and operating require-
-45 ments reasonably necessary to protect electric company customers
46 and employees and electric company systems, facilities and equip-
-47 ment, and (v) take into account the interest of the public in ade-
-48 quate and reliable electric service, conservation of natural re-
-49 sources and efficient use of energy.

1 SECTION 4A. Notwithstanding any provision of Chapter 164
2 or this Act to the contrary, a hydropower project wdth a power
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3 production capacity which, together with any other facilities locat-
-4 ed at the same site, is 25 megawatts or less and construction of
5 which is commenced within three years after the effective date of
6 this Act, shall be considered an “alternative energy producer” for
7 the purposes of this Act.

1 SECTION 5. Section 83 of chapter 164 of the General Laws is
2 hereby amended by inserting after “business” in line 18 the follow-
-3 ing:
4 , qualifying cogenerators, and qualifying small power producers,
5 as defined in the Public Utility Regulatory Policies Act of 1978,
6 and alternative energy producers.

1 SECTION 6. Paragraph 1 of section 92 of chapter 164 of the
2 General Laws is hereby amended by adding the following after
3 “corporation” in line 13;

4 ; and provided further, that no order shall be issued directing or
5 requiring a qualifying cogenerator or qualifying small power pro-

-6 ducer as defined in the Public Utility Regulatory Policies Act of
7 1978 which does not engage in retail sales or an Alternative energy
8 producer to supply the petitioner with electricity.

1 SECTION 7. Section 94A of chapter 164 of the General Laws ,

2 as amended by section I of chapter 400 of the Acts of 1941, is
3 hereby further amended by adding the following after “electricity”
4 in line 13:
5 or as affecting a contract for the purchase of electricity from a
6 qualifying cogenerator or a qualifying small power producer as
7 defined in the Public Utility Regulatory Policies Act of 1978 or
8 from an Alternative energy producer.

1 SECTIONS. Section 69G of chapter 164of the General Laws is
2 hereby amended by adding the following sentence at the end of the
3 definition of “electric company”:
4 In no event shall an Alternative enery producer be deemed an
5 electric company for the purpose of this section, provided, how-
-6 ever, that this section shall not affect the jurisdiction of the council,
7 as provided in section 69H'/2, over a hydropower generating facili-
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8 ty or the jurisdiction of the council over a cogeneration facility with
9 a power production capacity of one hundred megawatts or greater.

1 SECTION 9. Section 69H of chapter 164 of the General Laws is
2 hereby amended by adding at the end of the last paragraph the
3 following new'paragraph:
4 Notwithstanding any provision of law to the contrary, within six
5 months after the effective date of this act and at such other timesas
6 may be appropriate, the council shall review its existing regulations
7 and identify and eliminate any unnecessary or unduly burdensome
8 regulatory requirements which may be applicable to alternative
9 energy producers which have a power production capacity of less

10 than one hundred megawatts.

1 SECTION 10. Section 2 of chapter 164, as most recently
2 amended by sections 198 and 1990 f chapter 742 of the Acts of 1914
3 is hereby further amended by deleting said section and inserting in
4 place thereof the following:
5 In construing sections seventy, seventy-one, seventy-four to
6 eighty-three, inclusive, ninety-two to ninety-five, inclusive, one
7 hundred and three, one hundred and five, and one hundredand six,
8 one hundred and nine, one hundred and twelve to one hundred and
9 fourteen, inclusive, one hundred and sixteen, one hundred and

10 seventeen, one hundred and nineteen, one hundred and twenty,
1 i one hundred and twenty-one, one hundred and twenty-three to one
12 hundred and twenty-seven, inclusive, unless the context otherwise
13 requires, the terms “corporation”, “gas company” and “electric
14 company” shall include all persons, firms, associations and private
15 corporations which own or operate works or a distributing plant
15 for the manufacture and sale or distribution and sale of gas for
17 heating and illuminating purposes, or of electricity, within the
lg commonwealth; and in construing sections ninety-four J, one
19 hundred and three, one hundred and five, one hundred and nine,
20 one hundred and twelve to one hundred and fourteen, inclusive,
21 one hundred and sixteen, one hundred and seventeen, one hundred
22 and twenty, one hundred and twenty-one, and one hundred and
23 twenty-three to one hundred and twenty-seven, inclusive, the terms
24 “corporation”, “gas company” and “electric company” shall in-
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elude municipal corporations which own or may acquire municipal
lighting plants.

25
26

SECTION 11. Chapter 164 of the General Laws is hereby
amended by adding after section 35 the following section:

I
2

Section 35A. Notwithstanding the provisions of section thirty-
five of this chapter, any city may construct, purchase or lease and
operate a cogeneration facility of thirty megawatts or less in size or
a small power production facility uponauthorization by a majority
vote of its city council, or of the commissioners if the city govern-
ment consists of a commission. In cities which do not have a
municipal utility, the council, or commission shall, at the time of
the authorizing vote, determine within what department of the city
said facility shall be operated and managed. The electricity gener-
ated by such cogeneration or small power production facility may
be used to provide power to municipal buildings located on or
adjacent to the site of the facility or sold to an electric company or
municipal light department or both.

3
4
5
6
7
8
9

10
11
12
13
14
15

SECTION 12. Chapter 164 of the General Laws is hereby
amended by adding after section 36 the following section:

1
2
3 Section 36A. Notwithstanding the provisions of section thirty-

six of this chapter, any town may construct, purchase or lease and
operate a cogeneration facility of thirty megawatts or less in size, or
a small power production facility uponauthorization by a majority
vote of its board of selectmen. In towns which do not have a
municipal utility, the selectmen shall, at the lime of theauthorizing
vote, determine within what department of the town said facility
shall be operated and managed. The electricity generated by such
cogeneration or small power production facility may be used to
provide power to municipal buildings located on or adjacent to the
site of the facility or sold to an electric company or municipal light
department or both.

4
5
6
7
8
9

10
I!
12
13
14

SECTION 13. Chapter 164 of the General Laws is hereby
amended by adding the following new section 368;2

3
4

Section 368. A facility referred to in section thirty-five A or
thirty-six A shall be deemed to be incidental to the functions of the



[January 1982]HOUSE - No. 858

5 department of the city or town which operates and manages such
6 facility. The laws of the Commonwealth, including chapter 40,
7 shall be construed to authorize the acquisition, construction, oper-
-8 ation, maintenance, and repair of such facilities, and appropria-
-9 tions therefor by said city or town and department.

1 SECTION 14. In addition to the provisions of this act, the
2 department and any other relevant state agency, department or
3 office shall encourage and promote any utility’s alternate fuels
4 projects which would use as a fuel source the escaped steam from
5 an existing plant(s) of the utility.

1 SECTION 15. The provisions of this act shall be deemed to
2 provide an additional, alternative method for the doing of the
3 things authorized hereby and shall be deemed and construed to be
4 supplemental and additional to, and not in derogation of, powers
5 conferred upon the owners, operators and/or lessors ofcogenera-
-6 tion and small power production facilities as defined under the
7 Public Utility Regulatory Policies Act of 1978 and under any
8 general or special law, administrative order or regulation.
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