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In the Year One Thousand Nine Hundred and Eighty-Two

1. AN ACT MODIFYING THE WAGE ASSIGNMENT LAW.

This bill would make several changes in the current wage assignment
law. Wage assignments are available to enforce support orders in the
probate and district courts and have significantly increased collections
in those courts. The changes proposed in this bill were developed after
observing the operation of the wage assignment law for two years. In
addition, since wage assignments are available in several different
types of proceedings to collect support (i.e., contempt proceedings in
the probate court and district court criminal nonsupport proceedings),
this bill attempts to make all uses of a wageassignment as uniform as
possible.

Initially, the bill eliminates the four-week arrearage period as a
condition for ordering the assignment. Several judges have indicated a
desire to order a wage assignment at the time the order is entered, and
this bill would give them the discretion to do so. In addition, the
four-week arrearage period was inappropriate in the district court.
There, defendants are charged with crime for failing to support, and it
seemed unnecessary to allow a four-week waiting period before order-
ing the assignment.

The bill also makes the wage assignment binding on an employer.
Although theassignments are legally enforceable, this would so state in
an unambiguous fashion. In addition, the bill makes the wage assign-
ment binding on successor employers without further action by the
court.

The bill eliminates the requirement that a court set an exempt
amount equal to an amount to cover the necessities oflife. This amount
has been difficult for the courts to compute and consequently has
caused some confusion. The bill provides instead that the assignment
may not exceed federal limitations on the amount which may be
garnished or assigned. Under 15 U.S.C. § 1673(b)(2), an obligor may

not be ordered to assign more than fifty to sixty-five percent of his

income, depending on whether he has a second family and whether he
is in arrears on support payments. Since the federal limitation clearly
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applies to assignments, provides to the obligor similar protection to the
exempt amount, and would be easier to compute, the bill would
substitute the federal limitation for the exempt amount.

The bill also provides that voluntary wage assignments submitted to

court are governed by the provisions of the wage assignment law.
Currently, voluntary wage assignments are handled differently from
court-ordered assignments. For example, no exempt amount is set in
such assignment. This part of the bill would permit courts and proba-
tion offices to treat all assignments in the same manner.

This bill adds a reciprocity provision, allowing Massachusetts courts
to enforce out-of-state assignments if the other state will enforce a
Massachusetts assignment. Most other states have some type of wage
assignment law, and many have similar reciprocity provisions.

Finally, the bill adds a provision for wage assignments to the Uni-
form Reciprocal Enforcement of Support Act (U.R.E.S.A.) in order to
permit the use of wage assignments in U.R.E.S.A. actions as well.

2, AN ACT ESTABLISHING LONG-ARM JURISDICTION TO ENFORCE SUPPORT
ORDERS IN THE PROBATE COURT.

This bill establishes a garnishment procedure to be used to satisfy
support obligations, when all other remedies available to collect sup-
port have been exhausted or would be futile. The bill is primarily
directed at nonresident federal employees, such as servicemen or em-
ployees of federal agencies, who have avoided their support obliga-
tions by leaving the Commonwealth. It would apply, however, to any
situation where the garnishee-employer is subject to the jurisdiction of
a Massachusetts court. By permitting the Department to reach absent
parents who have previously avoided their support obligations, this
bill will help to increase child support receipts.

The bill provides that both the obligor of the support order and the
garnishee must be served with the garnishment complaint. However, if

I the obligor cannot be served personally within the state (thus rendering
'the use of contempt proceedings futile), the bill provides that the court
which entered the original order has continuing jurisdiction over the
parties to enforce the order, as long as the court had personal jurisdic-
tion over the parties in the original proceeding. Thus, where the obligor
accepted service or was personally served in a divorce action, the court
which issued the original order may issue the garnishment order at a
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later date without the obligor being served personally again. If the
obligor is not served personaly, he is nonetheless entitled to “reasona-
ble and adequate notice.” Such notices will probably be by personal
service outside the Commonwealth, service by registered mail, or
perhaps even service by publication.

The bill specifies all the facts which must be alleged in the complaint
that the obligor is under a courtorder to pay support, the amount of

the order, the amount of the arrearage, that all otherremedies availa-
ble to collect support have been exhausted or would be futile, the name
and address of the obligor’s employer, the amount of the obligor’s
wages, and the amount to be garnished.

Upon hearing the merits, the court may enter an order of garnish-
ment, but must state sufficient findings of fact to support the order.
The federal statutory limitations (15 U.S.C. § 1673(b)(2)) on the
amount which may be garnished will apply. The order must be sent to
both the obligor and the garnishee.

Upon receipt of the order, the garnishee will send the amounts
garnished to the party designated by the court to receive such pay-
ments. For recipients of public assistance, such funds will be forwarded
to the Department of Public Welfare. The garnishee is liable for the
amount garnished ifit fails to comply with the garnishment order, and
it may not take any disciplinary action against an employee due to the
garnishment order.

3. AN ACT ESTABLISHING NEW PATERNITY AND SUPPORT PROCEEDINGS.

This bill would make a fundamental change in domestic relations
law in the Commonwealth by establishing a new civil procedure in the
probate and district courts to establish paternity and to collect sup-
port, to be used in addition to criminal nonsupport proceedings inthe
district court. The enactment of this new procedure would greatly
facilitate the establishment and enforcement of support orders by the
Commonwealth and would ultimately increase the Commonwealths
child support collections. f

Presently, in the absence of a divorce or separate support action in
the probate court, the sole method to collect support is through a

criminal nonsupport proceeding in the district court. This criminal
proceeding is designed to collect support both for a spouse and legiti-
mate children and for illegitimate children. If paternity of the illegiti
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mate child has not been adjudicated, it can be adjudicated in a separate
proceeding, which though denominated a civil proceeding, has all the
trappings of a criminal trial. The criminal nonsupport proceeding is
the sole method to collect support for an illegitimate child.

A criminal proceeding to collect support has a number of disadvan-
tages. First, because it is a criminal proceeding, civil remedies for
collection of support payments (such as attachment, execution, or

trustee process) are not available. Second, because it is a criminal
proceeding, there can be no mechanism to file voluntary paternity
acknowledgments or support agreements with the court and, by so
filing, give thoseagreements the force and effect of a court order. To do
so would violate the defendant’s due process rights. Third, the criminal
or quasi-criminal nature of the proceedings inhibits full disclosure of
financial resources and a willingness to compromise. A defendant
charged with fathering an illegitimate child or with criminal nonsup-
port is understandably reluctant to provide information about his
financial resources or to agree to set a prospective support order if such
information will be used against him in a criminal proceeding.

The quasi-criminal procedure to adjudicate paternity is particularly
burdensome to the Commonwealth. As the law presently stands, a
defendant potentially has the right to four trials before paternity is
established and a support order is entered. If paternity is established
separately and the defendant still refuses to pay, a support order can be
established only in a separate criminal nonsupport proceeding. More-
over, the statute does not address the situation where a putative
father wants to be adjudicated.

Several Appeals Court cases create even further problems. If the
Commonwealth attempts to adjudicate paternity in the course ofa trial
for nonsupport, it runs the risk of losing the adjudication, even with
sufficient facts to prove the defendant is the father, if it loses on the
nonsupport issue. A December 1980 Appeals Court decision indicates
that when there isa dismissal on a nonsupport charge, the adjudication
is vacated as well, even though paternity is technically a civil matter
and even though there was sufficient evidence to adjudicate the defend-
ant the father. In other words, the nonsupport trial may not be bifur-
cated with separate verdicts on paternity and nonsupport. Moreover,there are currently pending before the Appeals Court two cases which
challenge the constitutionality of the section of the nonsupport law
which permits paternity to be litigated in the course of a nonsupport
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trial. If this constitutional challenge is successful, then the Common-
wealth will have no choice but to adjudicate paternity separately, with
the result of four trials before a support order is entered.

This bill attempts toremedy these problems by establishing new civil
procedures to establish paternity and to collect support. These will be
in addition to any support provisions in divorce or separate support
actions and to the crimnal proceedings.

These procedures are particularly important to the Department of
Public Welfare. The Department is subrogated to the support rights of
welfare recipients. In many families who are receiving public assist-
ance, the parents are not legally separated but are simply living apart
informally. Therefore, there is no divorce or separate support action in
which the Department can seek a support order. The Department thus
must use a criminal action. This bill would permit the Department to
seek support in those cases in a civil rather than criminal proceeding.

Clarification of the procedures surrounding paternity adjudication
would also aid the Department. One quarter of the children receiving
AFDC in Massachusetts, or approximately 60,000 children, were born
out of wedlock. This bill would aid the Department in obtaining
support orders in those cases.

Finally, there is a cost avoidance factor. By simplifying the proce-
dures to collect support, families who otherwise would have applied
for public assistance may now obtain support orders more easily and
thus have no need to apply for public assistance.

The provisions of the bill are simple. The bill grants to the probate
and district courts concurrent jurisdiction over civil actions to adjudi-
cate paternity and to obtain a judgment of support, and it establishes
long arm jurisdiction in paternity actions. An action to establish
paternity may be brought by the mother, the putative father, and, if the
mother or child receives welfare, the Department of Public Welfare,
and an action to obtain a judgment of support may be brought by the
party entitled to receive support, including the Department. Rules of
civil procedure apply to the commencement and at all subsequent
steps. In paternity actions, the court may order blood tests, and the
results of such tests will be admissable in court. The bill lists specific
types of evidence which may or may not be admissable. A procedure
for a pre-trial conference is established whereby the parties may agree
to a settlement of the case, and if approved by the court, judgment is
entered accordingly. In addition, an agreement on the issue ofpaterni-
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Tv or support reached prior to commencement of the court proceeding
may be filed with the court and have the force of a court order.

If the matter goes to trial, at the conclusion of the trial the court may,

where appropriate, enter an order establishing paternity or establish-
ing a support order. In a paternity action, the child’s birth certificate
may be corrected to reflect the court proceedings.

With respect to support orders, the bill lists factors which the court
should consider in setting the support order. Support orders can be
enforced by all civil remedies usually available and also may be modi-
fied by the court. If the parties later commence a separate support or
divorce action, the support action can be joined with it.

Support actions and paternity actions can be tried together or
separately, at the discretion of the parties and the court. If tried jointly,
the court must issue separate judgments on the two issues.

4. AN ACT ESTABLISHING A SET-OFF DEBT COLLECTION PROCEDURE TO

COLLECT SUPPORT DEBTS.

This bill would establish a procedure to capture state income tax
refunds of absent parents who owe support payments either to the
Commonwealth or to a private individual. Similar set-off debt collec-
tion statutes have been enacted in Oregon and North Carolina. The
Massachusetts bill, however, is the only one which permits private
parties to use the procedure, and it is limited to the collection of child
support obligations. The purpose of the bill is to create an additional
remedy to collect support payments for both welfare and non- welfare
cases. The procedure allows the Department of Public Welfare and
individual claimants to reach an asset that is frequently available, in
state income tax refund, at a minimum cost.

The procedure itself is simple. Either the Department of Public
Welfare (“claimant agency”) or an individual claimant (an obligee of
court-ordered support payments) may apply to the Department of
Revenue for a set-off against an absent parent’s state income tax

#, refund. Such a set-off will be permitted if the absent parent (“debtor”)
is in arrears at least fifty dollars on his or her support order and if the
debtor is entitled to a refund of at least fifty dollars.

In applying for a set-off, a claimant must certify that a debt is due or
owing to him or her, that the debtor was ordered by a court to pay
support to the claimant and the claimant must give the name of the court
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and the date an terms of the order, that the debtor is in arrears, whether
or not the claimant received public assistance and, if so, the amount.
This application must be signed by the claimant under the pains and
penalties of perjury. In addition, both a claimant and the claimant
agency must supply information necessary to identify the debtor in-
cluding, where possible, the debtor’s full name, social security number,
address, and other identifying information required by the Depart-
ment of Revenue.

Once the Department of Revenue determines that a refund will be
set-off, it must, within ten days, notify the debtor of the claim for a
set-off. The notice to the debtor must state thenature ofthe claim, that
the Department of Revenue intends to set-off the debtor’s refund, and
that the debtor has the right to contest the set-off by giving written
notice to the Department of Revenue within thirty days of the date of
mailing of the notice. If contested, an administrative hearing will be
granted pursuant to the Administrative Procedure Act, M. G.L c. 30A.
The purpose of the hearing will be to determine whether the claim is
valid, and if so, its exact amount. The debtor may not relitigate any
issue which has been previously litigated by the parties. A debtor may
seek judicial review of the administrative decision.

Upon a final determination that the debt is due, the Department of
Revenue will effect the set-off and pay the proceeds to either the
claimant or the claimant agency. If a claimant ever received public
assistance during the relevant time, distribution will be pro rata to the
claimant and the claimant agency. Any balance will be paid to the
debtor.

In order to insure that individual parties know of their right to claim
a set-off, the bill requires the Department of Revenue to publish each
year in December in newspapers of general circulation, a notice ex-
plaining the right to claim a set-off and the necessary steps. In
addition, any court order of support must inform the payee of his or
her right to use the set-off debt collection procedure.

5. AN ACT FOR THE ATTACHMENT OF AN ABSENT PARENT’S PROPERTY TO

SATISFY HIS/HER SUPPORT OBLIGATIONS.

This bill would permit the probate courts in divorce and separate
support proceedings to recognize the Commonwealth’s interest in the
support provisions of the divorce when one party is a recipient of
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public assistance. In addition, it would permit the probate court to
place a lien on an absent parent’s interest in property as security for
support payments payable to the Department and to order a sale of
such property when the court deems that a sale is appropriate. If the

lien is placed on the absent parent’s interest in the marital home, no sale

may be ordered as long as the spouse or child reside in the home.
The purpose of this bill is to overturn the decision in Brady v.

Brady, Mass. , 404 N.E. 2d 75 (1980), which held that a

probate court did not have the authority to place a lien on the obligor’s
interest in the marital home to secure support payments owed to the

Department. By permitting the court to create such liens, the bill will
provide an additional method to collect support payments owed to the
Commonwealth.

6. AN ACT TO AID IN THE LOCATION OF ABSENT PARENTS AND THE
ESTABLISHMENT AND ENFORCEMENT OF CHILD SUPPORT ORDERS.

This bill enables the Department to obtain two types of confidential
information to aid in its child support collection activities. Both sour-
ces of information will help the Department to locate absent parents
more quickly and evaluate more accurately their ability to pay support
for their families.

The first type of information is wage information and other identify-
ing information (last known address, social security number, and
medical insurance benefits) from a current employer. This is the best
financial information to use to evaluate an absent parent’s ability to
pay support. Moreover, this provision may ultimately ease the burden
on employers, because providing a written response to the Department
may obviate the need for a subpoena at a later date.This provision will
not impose any additional burden, since employers are already re-
quired to provide wage information to the Commissioner of Veteran’s
Services under M.G.L. c. 115 §2. Several other states, including New
York and Nevada, have similar provisions requiring disclosure of wage
information by employers.

The second type of information to which this bill grants access is
state income tax information address, filing status, number of
dependents, and amount, nature, and source of income on the most
recent return filed by an absent parent. This information will be used tolocate the absent parent and evaluate his or her ability to pay. It will be
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particularly useful since it will reveal where the absent parent is em-
ployed. Federal law (26 U.S.C. §(1)(6)) grants access to this informa-
tion on the federal level, when such information is used for child
support enforcement purposes, and federal regulations (45 C.F.R.
§303.3(c)) require that similar state information likewise be available
for child support purposes.

This bill would establish a computer file match of names of absent
parents whose families are receiving welfare to be matched with wage
information about those absent parents. The file match is designed to
identify absent parents who are in arrears in their support payments
but who nonetheless earned sufficient income to pay the support order.
Ultimately, its purpose is to increase child support receipts.

The mechanics of the file match would be identical to the file match
of welfarerecipients and wage information enacted by the legislature in
1978. The match would be done on a quarterly basis by the Depart-
ment of Revenue based on information supplied by the Department.
The provisions of the 1978 legislation and subsequent legislation in
1979 relating to unauthorized disclosure of information by Common-
wealth employees, penalties for the failure of employees to comply, the
promulgation of guidelines for an advisory board, and duration of the
period in which such matches are done would apply to insure uniformi-
ty of procedures in the two computer matches.

8. AN ACT RELATING TO COOPERATION BETWEEN THE DIVISION OF EM-
PLOYMENT SECURITY AND THE DEPARTMENT OF PUBLIC WELFARE IN
THE COLLECTION OF CHILD SUPPORT OBLIGATIONS.

This bill requires the Division of Employment Security to comply
with federal requirements with respect to child support enforcement.

The Division of Employment Security is currently required by feder-
al law to provide to the Department of Public Welfare, as the child
support enforcement agency of the Commonwealth, information relat-
ing to wages or unemployment compensation received by an individu-

7. AN ACT TO ESTABLISH A COMPUTER MATCH ON ABSENT PARENTS OW-
ING SUPPORT PAYMENTS TO THE COMMONWEALTH.
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al. The Department uses this information to enforce the support
obligations ofan individual whose family is receiving public assistance.

The federal Budget Reconciliation Act of 1981 imposes further
requirements on the state agency administering the unemployment
compensation program. That agency must now inquire of all appli-
cants for unemployment compensation whether the applicant owes
child support obligations and also notify the state child support en-
forcement agency that an applicant has disclosed such an obligation
and, if appropriate, that theapplicant has been found to be eligible for
benefits. In addition, the unemployment compensation agency must
deduct from the benefits payable to an individual an amount to satisfy
the child support obligation, as determined by an agreement between
the individual and the child support enforcement agency or by legal
process, and forward such payments to the child support enforcement
agency. See generally, Budget Reconciliation Act of 1981, P.L. 97-35,
§2335.

This bill would incorporate the new federal requirements into state
law. Implementation of the federal requirements will facilitate the
collection of child support obligations by the Commonwealth and
hence increase child support collections.

This bill substitutes a new section for c. 18, §2l, which presently
provides that the Department of Public Welfare is subrogated to the
support rights of recipients of public assistance. The new section has a
number of new provisions, which are designed to address a number of
different concerns.

Subsection (a) designates the department the “IV-D agency” for the
purpose of Title IV-D of the federal Social Security Act. Several other
major programs with federal involvement, such as Medicaid and Title
XX Social Services, have a similar legislative designation, and this
provision is designed to give similar legislative recognition for the child
support enforcement program. This provision has been requested by
the Department of Health and Human Services.

Subsection (b) is in lieu of the subrogation provisions of the current

9. AN ACT RELATING TO SUPPORT COLLECTIONS BY THE COMMON-
WEALTH.
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§2l. It provides that the receipt of public assistance will operate as an
automatic assignment of support rights to the department. This provi-
sion would permit the department to dispense with the physical signing
of the assignment form by the recipient, thus reducing paperwork for
the field staff.

Subsection (c) provides that a recipient of public assistance is re-
quired to cooperate in establishing paternity and collecting support.
This follows federal requirements on the same subject.

Subsection (d) provides that the payment of public assistance to a
recipient creates a debt on the part of the absent parent in the amount
of assistance paid, unless there has been a court order, in which case the
debt is limited to the amount of the court order. It also gives a court
discretion to reduce the amount due if the absent parent did not have
the ability to pay the full amount. This section gives the department the
right to collect support payments for the time prior to the establish-
ment of a court order, and it puts the burden on the absent parent to
obtain a support order in a court in order to limit his or her liability.

Subsection (e) lists the methods which the department may use to
collect support. All but two are currently listed in §2l. The two
additional methods specifically permit the department to appear in
divorce trials involving recipients to provide financial information and
also provide that the department may use any method to collect
support available to a private party.

10. FURTHER PROVIDING FOR THE ALLOWANCE OF EXPENSE IN THE SERVICE
OF PRECEPTS IN CRIMINAL CASES.

This bill permits a person serving default warrants in criminal
nonsunport cases to be paid twenty dollarsfor suchservice and further
permits the defendant to be charged for the cost of service of such
warrants if his failure to appear was wilful.

Police officers normally have the responsibility of serving nonsup-
port default warrants. However, due to the priority of other police
business, they have been unable to serve nonsupport default warrants
and a large backlog of such warrants has accumulated in many courts.
This bill permits other specified persons to serve such warrants and to
be compensated for the service. In addition, where the defendant
wilfully failed to appear, the burden of the cost of the service is shifted
to him.
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11. RELATING TO THE COLLECTION OF A FEE FOR CHILD SUPPORT ENFORCE-
MENT SERVICES.

This bill requires the probate and district courts to impose a fee for
child support collection services provided under any of the Common-
wealth’s support statutes in an amount and manner consistent with
Title IV-D of the federal Social Security Act. This legislation brings the
Commonwealth’s child support enforcement program into conformity
with recent changes in federal law.

The federal Omnibus Budget Reconciliation Act requires that a state
child support enforcement agency collect a fee for collection services
provided to non-public assistance family. The fee is imposed on the
absent parent who is ordered to pay support, and it is in an amount
over and above the actual amount of the support order. Consequently,
the family receiving support does not receive less than what the court
determined it was entitled to receive.

In addition to bringing the Commonwealth into conformity with
federal law, the fee will place the burden of the cost of collection on the
party responsible for support of the family, the obligor, rather than on
the family to be supported or on the Commonwealth.

12, AN ACT RELATIVE TO THE FILING FEES IN ACTIONS FILED UNDER THE
UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT.

This bill waives filing fees or costs of service of process in Uniform
Reciprocal Enforcement of Support Act (U.R.E.S.A.) cases when the
Commonwealth is the responding state and the petitioner is either a
welfare recipient in the initiating state or the welfare agency in the
initiating state. Most states do not charge the Commonwealth any fees
in similar cases, and the cost of collecting fees here has proven to be
higher than the fee itself.

13. AN ACT REQUIRING REPAYMENT OF CERTAIN WELFARE ASSISTANCE.

This bill creates a statutory obligation to repay welfare benefits
whenever the welfare recipient also receives payments under some
form of liability insurance.
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Welfare often pays for support and medical care when one person is
injured through the negligence or fault of another in an auto
accident, at work, in a “slip and fall” accident, or otherwise. Later, the
welfare recipient may recover money to compensate for the injury, in a
law-suit or a workmen’s compensation proceeding. In this situation,
the recipient has been unjustly enriched at the Commonwealth’s ex-
pense: his medical bill has been paid under Medicaid, his costs ofliving
have been met by a welfare grant, and yet he receives an additional cash
payment from the liable third party to compensate for damages caused
by the injury.

Under existing law, a welfare recipient is under no obligation to
repay welfare benefits out of the money which he recovers from the
person responsible for his injury. A recipient is only obliged to execute
an “assignment of benefits” to the Department of Public Welfare of
any money he recovers, in an amount equal to the welfare benefits
which he receives. Experience has shown that many recipients avoid
this “assignment” obligation, and that many hundreds ofthousands of
dollars go uncollected as a result.

Sections 2, 3, and 4 of this bill, therefore, repeal the “assignment”
requirement of existing law, and section 1 creates a straight forward
obligation on the part of the recipient to repay the amount of welfare
benefits he or she has received out of the proceeds of the personal
injury claim. Under section 1 ofthe bill, actual receipt ofassistance also
operates as an assignment, provided that notice is given to the insurer.
Section 5 makes technical conforming amendments to the workmen’s
compensation statute, and section 6 authorizes access to therecords of
the Industrial Accident Board to verify the existence of the claim.

14. AN ACT RELATIVE TO THE PREVENTION OF WELFARE FRAUD.

This bill provides that nondisclosure of material information affect-
ing a recipient’s eligibility and level of benefits is sufficient to support a
criminal prosecution for welfare fraud. In welfare fraud prosecutions,
current Massachusetts law requires that afalse representation be made
but is ambiguous as to whether nondisclosure of material information
constitutes a false representation. This bill removes that ambiguity by
clearly providing that such nondisclosure constitutes a misrepresenta-
tion.
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15. AN ACT TO RECOVER MEDICAID PAYMENTS MADE ON BEHALF OF IN-

SURED INDIVIDUALS.

Each year, the Department spends tax dollars which could be saved
if only a few minor revisions were made to existing law. The Common-
wealth has a right and an obligation to transfer the financal burden to
pay for a recipient’s health care wherever and whenever possible. A
substantial offset could be realized if the general laws adequately
addressed health insurance coverage by placing responsibilities where
they belong.

This proposed Legislation enhances the Department’s ability to
maximize third party health insurance benefits available to the Medi-
caid population. In compliance with Federal Regulations (42 CFR,
Part 433) this act establishes the state’s subrogation rights and the
responsibility ofrecipients and providers of service and the insurance
industry without reducing the scope or quality of benefits afforded
public assistance recipients.

This legislation has been written to accomplish the following:
This provision subrogates the Department to a recipient’s claim

against a health insurer. When arecipient of medical assistance is also a
beneficiary under a health insurance plan, the Department may recov-
er from the insurer the amount the Department paid for benefits
extended to that recipient.

Many Medicaid recipients either cancel or refuse health insurance
benefits because Medicaid benefits are so inclusive. This act requires
recipients to obtain or retain health insurance coverage if the coverage
is available to them. Maintenance of a health insurance policy does not
influence a recipient’s entitlement.

Many needless Medicaid payments are made because the Depart-
ment and the provider of service are unaware of the existence of a
recipient’s insurance coverage. This act requires recipients to notify the
Department and providers regarding potential coverage. In addition,
providers of service are required to ask about insurance coverage.

In the past, many health insurance contracts have been written with
specific language which prevents insurance payments for any service
which Medicaid would pay for. This act prohibits such “exclusionary
clauses.”

In many instances, Medicaid becomes a payor because a provider of
service has not followed a proper “order of submission rule” when a
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recipient has health insurance. This act defines the “order of submis-
sion rule” by defining the Commonwealth as payor of last resort.
Providers are required to bill the health insurance company and can-
not bill Medicaid until the insurance claim has been adjudicated. This
act further defines Medicaid payment as “payment in full” which
discourages providers from simultaneously billing the Department
and the health insurer.

A major bar to recipient health insurance maximization lies in the
Department’s inability to verify health insurance information. This act
requires insurance carriers to participate in verifying Medicaid recip-
ients who have insurance coverage.

16. AN ACT TO FACILITATE THE ENFORCEMENT OF MEDICAID PROGRAM
REQUIREMENTS.

This legislation permits the Department to enforce Medicaid pro-
gram requirements by suspension, termination or administrative fine
when a provider is found to have violated Medicaid program require-
ments. Currently, the only sanction available to the Department is to
suspend a provider for a period of time not to exceed three years. More
flexibility is called for. Some violations are not so extreme that they
call for suspension and a fine would be more appropriate, and in some
instances the abusive practices so undermine the integrity of the pro-
gram that the provider should be permanently excluded from further
participation.

This bill is designed to facilitate the collection of Medicaid overpay-
ments to providers who provide medical services to the recipients of
public assistance. The Department of Public Welfare is charged with
the duty of conducting routine postpayment audits of Medicaid pro-
viders to determine compliance with applicable laws and regulations.
When an overpayment is identified, the fact and circumstances of the
overpayment are established through a comprehensive administrative
scheme which is set out in the Department’s regulations (106 CMR
450. 104-261). An overpayment is any payment received by a provider
to which he is not entitled; overpayments may result from provider

17. AN ACT TO FACILITATE THE COLLECTION OF MEDICAID OVERPAY-
MENTS.
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error, department error, provider abuse or provider fraud. These
payments must be returned to the Commonwealth pursuant to G.L.
c.lB §SE.

In most instances, the Department collects overpayments by with-
holding current payments to offset the amount overpaid until the
entire sum has been recaptured. In some cases, the provider repays the
commonwealth directly. However, in twenty per cent (20%) of the
cases where overpayment is identified, the money cannot be recaptured
by offset or direct repayment. In these instances the Department must
seek judicial enforcement of its administrative determination in order
to recover the commonwealth’s money. However, there is no direct
method for asking a court to enforce the Department’s administrative
judgment without relitigating the debt determination. This legislation
would enable the Department to initiate execution and other post-
judgment proceedings. Currently, the Department has identified ap-
proximately $500,000 in overpayments which have gone uncollected
because there is no direct route to enforce these determinations.

18. AN ACT FURTHER REGULATING THE DUTIES OF THE DEPARTMENT OF
REVENUE.

This bill is aimed at reducing the error rate in AFDC and Medicaid,
and will help the Commonwealth avoid the $13.5 million federal
sanction announced by HEW Secretary Harris earlier this year. This
bill authorizes the Department of Revenue (DOR) to disclose to the
Department of Public Welfare (DPW) the amount of interest paid on
bank accounts owned by recipients of public assistance, the name of
the bank, and the number of the account. The bill amends existing law,
which authorizes DOR to disclose “the fact that a specific bank or
other entity paying interest income... has filed ... a report... with
respect to interest paid by it to a designated recipient...” G.L. c. 62C
§2l(b) (emphasis supplied).

To determine what effect, if any, the payment of interest has on
welfare eligibility, the amount of interest paid must also be disclosed.
Eligibility for both AFDC and Medicaid depends on the amount of
income available to the applicant, and interest is one form of income.
In addition, eligibility for both programs requires ownership of limited
resources. A family may be ineligible for AFDC if it has more than
$lOOO in the bank, and an individual may be ineligible for Medicaid if
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he or she has more than $2OOO in the bank ($3OOO for two persons and
$lOO each for additional persons). Since the amount of interest paid
bears a direct relationship to the amount of money on deposit, DPW’s
evaluation of available resources requires disclosure of the amount of
interest paid.

In the event of a dispute with the recipient over eligibility, the name
of the bank and the account number must also be disclosed in orderto
permit verification of the amount of interest actually paid and the
amount of money actually on deposit.

Legal counsel for the Department of Revenue has reviewed and
approved this bill.

This legislation reflects recent changes in the federal Social Security
Act, signed into law as P.L. 96-611 by President Carter. It would have
no effect on eligibility standards or benefit levels. Rather, it would
preclude individuals from creating an artificial need for public assist-
ance by sheltering their assets and property.

Section 1 of the bill is intended to prevent persons from fraudulently
disposing of property in order to reduce the amount of their available
assets below the eligibility level in the AFDC program. This provision
would result in the denial of an application for AFDC, or in the
termination of AFDC, for two years, for any person who disposes of
property with the intent of acquiring or retaining eligibility. The
Department would, by regulation, establish periods ofdisqualification
greater than two years for transfers where the uncompensated value
exceeds $12,000. There is currently no such restriction on transferring
property in the AFDC program.

Section 2 of the proposed amendment would amend the current
transfer restriction in the Medical Assistance program by providing for
disqualification periods of more than two years when the uncompen-
sated value of property exceeds $12,000.

The approach of setting disqualification periods by regulation, as
opposed to statute, when property of greater than $12,000 is trans-
ferred allows for greater flexibility by tying the period to fluctuating
economic indicators, such as the cost-of-living index and publicassist-
ance grant levels.

19. AN ACT CONCERNING THE DISPOSITION OF PROPERTY IN THE AFDC AND
MEDICAID PROGRAMS.
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Attempts by both Massachusetts and other states to bar from public
assistance eligibility those individuals who voluntarily impoverish
themselves has resulted in considerable litigation. The Massachusetts
regulation in the Medical Assistance program was challenged in Ro-
binson v. Hogan, U.S.D.C. C.A. No. 79-1278-S. The court found that
any such restriction must be based on a finding thatan individual had
the intent of making himself eligible for assistance. Accordingly, the
court ruled invalid a Department regulation that did not look to the
applicant’s intent, but found that a revised regulation, now in effect.
met this test.

The basis for most such challenges has been that state restrictions on
transferring property were not authorized by the Social Security Act,
and were thus invalid under the Supremacy Clause of the United States
Constitution. With the enactment of P.L. 96-611, such arguments no
longer have any force.

The Department believes that this legislation will cure rampant
abuses now taking place in its public assistance programs. The Depart-
ment’s Office of General Counsel receives an average of two phone
calls daily from private attorneys seeking advice on sheltering the
assets of their clients for the purpose of acquiring public assistance
eligibility. The Department recently litigated a case in which one such
attorney sought a declaration of Medicaid eligibility on behalf of a
92-year old client for whom he proposed sheltering $154,000 in assets.
Although the court denied the petition, concerning current eligibility,
it is clear that under the current state law, the property can be trans-
ferred and the client eligible for Medicaid two years after the transfer.
Adoption of this bill would prevent such abuses in the future.

20. AN ACT AMENDING A CERTAIN SECTION OF THE PUBLIC ASSISTANCE
STATUTE IN ACCORDANCE WITH FEDERAL LAW.

This bill would amend M.G.L. c. 118 in order to allow Massachu-
k setts to withdraw the optional coverage of two parent families if one

parent is unemployed under the AFDC program. Under the Social
Security Act, the extension of AFDC benefits to families with an
unemployed parent is entirely at the option of the state and thus
dependent upon each state’s available resources.

Section 1 of the bill also amends the definition of “dependent child”
under the AFDC program to bring it into conformity with the defini-
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tion of a “dependent child” under the Social Security Act. Section 2311
of P.L. 97-35, the federal Budget Reconciliation Act of 1981, restricts
the state’s option to provide AFDC to children over the age ofeighteen
by placing a maximum age limit ofnineteen for the purpose of AFDC
eligibility, subject to certain restrictions regarding attendance and
completion of courses of instruction at the secondary school level. The
definition found in Section 1 of Chapter 118 conflicts with this new
restriction and, if the Department is required to follow the state
provision, it cannot receive federal financial participation and indeed,
it may jeopardize the approval of the state plan for the AFDC pro-
gram. In order to make the state definition consistent with the federal
program requirement, the definition of “dependent child” must be
amended to conform to the new federal definition.

This bill, in section 2 and 3, also redefines eligibility for General
Relief (GR) by providing thatable-bodied individuals who are capable
of employment, or who are in fact employed, will not be eligible for GR
benefits. The objective is to allocate finite state resources among those
who are least able to meet their own financial needs; that is, those
individuals who, by reason of mental or physical incapacity, are pre- {

vented from obtaining employment.

21. AN ACT DIRECTING THE DEPARTMENT OF PUBLIC WELFARE TO ADJUST
ITS GRANT LEVELS CONSISTENT WITH FEDERAL LAWS.

This bill amends section 178 (a) of chapter 351 ofthe Acts of 1981 by
providing that the reduction in AFDC assistance mandated by 178 (a)
will be contingent upon its compliance with the federal Social Security
Act. /

Section 178 (a) mandates a reduction in the grant given to a one-per-
son family by removing the shelter portion of the AFDC grant, result-
ing in a reduction of approximately $140.00 per case. Eliminating the
amount for shelter necessarily presumes a contribution offree shelter
from a member of the recipient’s household. Department of Public
Welfare regulations currently deduct an amount from the grant in
cases where free shelter is actually provided. The Code of Federal
Regulations, 45 CFR 233.20 (a) (viii) prohibits states from eliminating
the shelter portion of the grant if a contribution from a non-legally
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liable relative is thereby assumed. Thus, the outside section jeopardizes
federal financial participation in the AFDC program unless corrective
language is enacted. Moreover, the recent changes in the Social Securi-
ty Act, a result of the Omnibus Budget Reconciliation Act, raise a
question as to whether this reduction in the one person grant is still
desirable as a matter of public policy. As a result of the federal change,
the income of step parents is required to be counted in determining
eligibility for AFDC. The effect will be to close or dramatically reduce
the grants given to remarried mothers. Those cases in which the federal
change would have no impact are children living with non-needy
relatives, pregnant women with no other dependents, and 250 SSI
children. In the light of the federal change and the inconsistency with
the federal regulation, it is imperative that corrective language be
inserted into 178 (a) so that the state will not suffer a loss of federal
reimbursement.

22. AN ACT DIRECTING THE DEPARTMENT OF PUBLIC WELFARE TO ADJUST
ITS GRANT LEVELS CONSISTENT WITH FEDERAL REIMBURSEMENT.

This bill amends section 178 (b) of chapter 351 of the Acts of 1981 by
providing that the AFDC payments required under that section must
be contingent upon federal financial participation.

Section 178 (b) provides that an AFDC grant for a pregnant woman
with no other dependents shall be increased to the Department of
Public Welfare’s grant level for 2 persons. Since the Department
already provides a grant for one person to a pregnant woman to meet
her needs, the excess amount under section 178(b) is necessarily for the
needs of the unborn child.

Recent changes in the Social Security Act mandated by the Omnibus
Budget Reconciliation Act of 1981 specifically prohibit payments to
meet the needs of the unborn child by redefining aid to families with
dependent children to exclude such assistance. Therefore, payments
over the one-person grant level made pursuant to section 178 (b) will
not qualify for federal reimbursement and the cost must be borne
entirely by state funds. This may result in a reallocation of resources
among other AFDC recipients with a consequent reduction to others
in need, which was not the intent of section 178 (b). This bill would
clarify section 178 (b) stating that payments thereunder must qualify
for federal reimbursement.
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23. AN ACT FURTHER REGULATING CERTAIN FINANCIAL ASSISTANCE TO
RESIDENTS OF THE COMMONWEALTH ELIGIBLE, THEREFOR.

This bill provides that General Relief will no longer be available to
unemancipated minors but will continue to be available to emancipat-
ed minors. This legislation recognizes the State’s interest in protecting
the welfare of children by insuring that a more appropriate form of
assistance, e.g., foster care, or services to enable the child to return to
the family unit, will be provided for the child.

Unemancipated minors will receive appropriate services and care
from the Department of Social Services in lieu of cash payments,
thereby eliminating an incentive for many young people to leave home.
Public assistance should not have the effect of indirectly encouraging
the independence of children through the unrestricted availability of
cash payments, and this bill would remove the current court mandate
on the Department of Public Welfare to provde General Relief benefits
to unemancipated minors.

Section 23E of chapter 199 of the General Laws has been revised so
that all unemancipated minors who will be ineligible to receive case
payments will receive the appropriate care and services from the
Department of Social Services.

24. AN ACT TO EXTEND THE TIME LIMITS FOR MAKING ELIGIBILITY DETERM-
INATIONS IN PUBLIC ASSISTANCE PROGRAMS.

This bill would alter the statutory time period for the Department of
Public Welfare to act upon applications for AFDC and Medical
Assistance (MA) by changing the allowable period to the limits permit-
ted under federal law. [Current Federal regulations allow 60 days for
acting upon applications where a showing of disability must be made
(42 C.F.R. 435.911) and 45 days for acting upon applications in all
other categories of assistance (45 C.F.R. 206.10(a) (3) and 42 C.F.R.
435.911)].

The Department in filing this bill does not wish to alter its long-
standing goals of administrative efficiency and prompt provision of
benefits to eligible individuals. Its purpose is merely to be allowed
some administrative leeway when necessary by bringing the state
standard into line with federal standards. This is particulary important
in view of the fact that the Department is currently litigatng two cases
which focus upon the timely processing of applications.
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The case of MA OA v. Hogan involves the timeliness of eligibility
determinations in the Medicaid program. Recent figures indicate that
96 percent of all MA applications, excepting disability cases, are
processed within 30 days. However, it is virtually impossible for the
Department to make an eligibility determination in a disability case
within 30 days. The proposed amendment would bring the state statute
into line with administrative reality, thereby improving the Common-
wealth’s posture in the law suit.

In the case ofAFDC, the Department is subject to a consent decree
entered in 1975 in Fortin v. Minter. As in MAOA, the standard for
processing applications was based upon the state law requirement.
Although in Fortin the court has entered an order mandating the
delivery of initial AFDC checks to eligible applicants within 30 days of
application, the Department would be entitled to seek an amendment
of the consent decree if state law were changed.

There is a strong possibility that the Department may soon be cited
for contempt for failure to comply with the terms of the Fortin decree.
This is despite the following facts: (1) the Department processes ap-
proximately 95 percent of its applications within 30 days; (2) the
Department has improved its processing performance markedly from
the level of 66.8 percent which existed in early 1975;(3) the cases which
exceed the 30 day time limit are not for the most part delayed more
than a few additional days; and (4) a 1979study indicated that approxi-
mately one-third of the cases that exceeded the 30 days limit were
delayed due to applicants’ failure to provide necessary verifications.

As a remedy for noncompliance with the Fortin decree, the court is
considering mandating a system of presumptive eligibility, whereby
delayed cases would automatically receive initial benefits. A similar
remedy has been proposed by the plaintiffs in MAOA; the Depart-
ment would be compelled to issue a Medicaid card to all applicants
who have not had a timely determination of eligibility. Should pre-
sumptive eligibility be ordered in either case, the Commonwealth
would incur significiant additional costs costs which could not be
federally reimbursed since they would involve payments to ineligible
individuals. It is also important to recognize that in making these
payments to people who are eventually determined ineligible, the
Commonwealth would be assisting people who are not in need. While
recovery would be theoretically available, as a practical matter it
would be impossible in most cases.

Otherremedies for a finding ofnoncompiiance by the court in either
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MAOA or Fortin would also undoubtedly have a significant impact
upon the Department. It is likely that additional staff would be re-
quired in order to achieve compliance figures of 100 percent. At a
minimum, other Department priorities would have to be displaced in
order to reallocate resources to application processing.

As noted above, the Department merely requires a minimal amount
of leeway in the eligibility determination process. In fact, the Depart-
ment intends to maintain the 30 day processing standard as a standard
of performance for its workers. Extension of the time limit would
simply provide some flexibility in situations when meeting the 30 day
standard becomes impossible. For instance, many cases are actually
completed on time but there may be a technical error made in the
completion of the turnaround document, by which the necessary data
is transmitted to the computer, or an error made when the data is
keypunched into the computer. A delay of one to three days which
results in such cases makes the difference between compliance and
noncompliance with the decree. Similarly, there may be unavoidable
administrative problems which result in delay. An example is a situa-
tion which occurred last fall in the Lawrence region; the Regional Data
Control Unit, which is responsible for key entry of the data submitted
on the turnaround documents to the central computer in Boston, lost
several staff people at the same time for a period of about two weeks,
and as a result a tremendous backlog developed. The situation was
unavoidable, but the statistics for the Lawrence region dropped
approximately 82 percent, and it took about three months for the
backlog to be eliminated and the statistics to regain the level of 96
percent.

It should be clear that there are certain instances where brief exten-
sions of the time limit are imperative for administrative reasons and
that it is appropriate for the Department to be given such extensions
without being in violation of the law. Moreover, the legislature would
only be changing the standards to allow what is already permitted by
federal law.

Section 5 of chapter 18 of the General Laws establishes the adminis-
trative framework of the Department of Public Welfare. This seciton

25. AN ACT RELATIVE TO THE EFFICIENT ADMINISTRATION OF THE DEPART-
MENT OF PUBLIC WELFARE.
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requires the Commissioner to create such offices, divisions, bureaus
and sections as he determines necessary for “the efficient and econmi-
cal administration of the comprehensive public welfare system”. It
spells out what factors should be considered in the creation of a system
of Community Service Areas and branches. Additionally, it requires
that “each such community service area shall maintain a schedule of
regular office hours held by a qualified member of its staff in each city
and town in the area covered by such center which does not have a full
time office. The time and place of such visits shall be published and
otherwise made available to the general public in order to facilitate
visits by the public during such office hours.” It is this provision which
is deleted by this legislation.

The Department of Public Welfare currently maintains a system of
Community Service Areas and branch Welfare Service Offices. This
system is statutorily overseen by both the State Advisory Board and
the House and Senate Committees on Ways and Means who are
mandated to approve the numbers, locations, and any consolidations
of the Department’s offices. In addition, the Department is under the
orders of the federal courts in several cases to meet very definite
standards in the timely provision of services. These monitors are more
than sufficient to insure that the services of the Department are easily
accessable to the general public. The additional mandate to maintain
office hours in all 351 cities and towns of the Commonwealth is
therefore unnecessary. The current fiscal crisis within the Common-
wealth and the consequential lowering of staffing levels makes such a
mandate unfeasible. It is the position of the Department of Public
Welfare that this provision must be deleted if the Department is to
meet the intent of this section and maintain “theefficient and economi-
cal administration of the comprehensive public welfare system”.

This bill amends M.G.L. c. 117 §5 by eliminating the requirement
that the Department of Public Welfare send notice of General Relief
eligibility determinations by certified mail. No otherprogram of public
assistance administered by the Welfare Department requires that such
notice be sent by certified mail; rather such notices are sent by first class
mail. The rising cost of postage has made the use of certified mailings

26. AN ACT REGULATING THE DUTIES OF THE DEPARTMENT OF PUBLIC
WELFARE.
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on a large scale prohibitively expensive. The Department believes that
this change will not have an adverse impact on applicants and recip-
ients of General Relief and that the change will promote cost savings
for the Department.

27. AN ACT TO ESTABLISH UNIFORM RULES GOVERNING THE SUBMISSION
AND PAYMENT OF CLAIMS BY PROVIDERS AND VENDORS UNDER
PUBLIC ASSISTANCE PROGRAMS.

This Act prescribes the form and manner for submitting bills and
requires persons doing business with the Department to maintain
records to document the actual deliverance of services.

In addition it permits payments required by retroactive rate adjust-
ments and by court judgments to be made from current year funds
under all programs. This will allow the Department to satisfy these
obligations in a timely fashion instead of delaying payments until
deficiency appropriations have been made.

28. AN ACT REDUCING THE FREQUENCY OF PERIODIC REDETERMINATIONS
OF MEDICAL ASSISTANCE ELIGIBILITY FOR RESIDENTS OF STATE
SCHOOLS FOR THE MENTALLY RETARDED.

The purpose of this legislation is to reduce the frequency of redeter-
minations of Medical Assistance recipients who are residents of state
schools from twice a year to annual. Because changes in the circum-
stances of state school residents are likely to be brought to theattention
of Department of Mental Health Employees, there is a reduced likeli-
hood of changes going unreported. Thus, there is no the need for
frequent monitoring of these cases.

29. AN ACT CREATING A BOARD OF REGISTRATION OF HOMEMAKER SERV-
ICES.

In 1973, the Legislature enacted section 28 of chapter 18 of the
General Laws creating a Board of Accreditation of Homemaker Serv-
ices under the jurisdiction of the Department of Public Welfare. With
the creation of the new Department of Social Services, the Board’s
continued location within the Department of Public Welfare became
inappropriate because the responsibility for provision of homemaker
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services under Title XX of the Social Security Act moved to the
Department of Social Services. In discussions between the Depart-
ments of Social Services and Public Welfare, both agencies agree that
the Board should be moved to the jurisdiction of the Executive Offfice
of Consumer Affairs and the supervision of the Director of Registra-
tion, who has the experience best suited for the operation ofthe Board.

The need for the Board is clear. The State purchases more that $5O
million worth of Homemaker services annually from close to 100
agencies. Title XX of the Social Security Act requires that homemaker
services be provided according to state standards. These services
should be regulated to insure that tax revenues are used effectively and
that services provided to clients meet qualitative standards. The Board
is the best means to regulate the agencies fairly and uniformly because
all interested parties are represented on it and have a voice in the
regulating process. This method will avoid the fragmented, inefficient
and less effective activity that would occur if each state purchasing
agency tried to regulate the service separately.

This legislation would create a new Board of Registration of Home-
maker Services under the supervision of the Director of Registration.

The efficient and proper administration of public assistance and
social service programs in the Commonwealth requires that the
Department of Social Services and the Department of Public Welfare
be authorized to share information contained in their records for
purposes directly connected with the administration of their respective
programs.

For example, the Department of Public Welfare provides AFDC
payments to eligible families. AFDC payments should be terminated
when the children are placed into foster care by the Department of
Social Services. However, absent the consent of each recipient, the
Departments cannot match listings of AFDC families and listings of
children who are in the care of the Department of Social Services. The
ability to cross-check the client populations of the two Departments
would reduce redundent funding, uncover potential cases offraud and
reduce State spending.

M.G.L. c. 66, §I7A, which this bill is designed to amend, currently

30. AN ACT AUTHORIZING THE OBTAINING OF INFORMATION BY THE DE-
PARTMENTS OF PUBLIC WELFARE AND SOCIAL SERVICES.
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restricts the disclosure of public assistance records to purposes directly
connected with the administration of the public assistance program
This statute was enacted to ensure that the Commonwealth complied
with federal confidentiality requirements and to protect against the
loss of federal financial participation. The Commonwealth’s Fair In-
formation Practices Act (FIFA) also requires an authorizing statute
for the disclosure of recipient personal data (M.G.L. c. 66A).

At the time of the statute’s enactment, federal law requires that State
statutes restrict the disclosure of information to purposes connected
with the administration of the AFDC program. However, by 1975
both the number and the interdependence of federal assistance pro-
grams had grown. Thus, the federal law (42 USCS §602 (a)(9)) was
amended to provide that AFDC records could be used for purposes
directly connected with the administraton of the various federal pro-
grams (e.g., Title XX, Title XIX).

At the same time, HHS promulgated regulations which govern the
AFDC (Title IV-A) and the social service (Title XX) programs. Those
regulations (45 C.F.R. 205.50 and 45 C.F.R. 1396.10, respectively) also
allow access torecords forpurposes directly connected with the admin-
istration of the federal programs.

When the federal regulations were amended in 1975 to permit access
to records among the different federal programs, §I7A was not like-
wise amended because, at the time, Department of Public Welfare
administered both social service and cash assistance programs. Neither
FI PA nor §I7A prohibits the exchange of information within the
Department of Public Welfare. However, with the separation of De-
partment of Public Welfare and Department of Social Services, FIFA
and the federal law require an authorizing statute for the exchange of
information. The existing authorizing statute (§l7 A) allows the ex-
change of only Department of Public Welfare recipient information
and only for purposes directly connected with Department of Public
Welfare’s administration of its programs.

This bill is therefore designed to provide the authorizing statute,
required by both State and federal law, which is necessary for the p
exchange of information between Department of Public Welfare and
Department of Social Services. This bill is supported by the Executive
Office of Human Services, the Department of Public Welfare and the
Department of Social Services.
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This legislation seeks to correct several oversights in chapter 552 of
the Acts of 1978 creating the Department of Social Services. It would
amend several provisions of the General Laws by substituting the
Department of Social Services for the Department of Public Welfare
regarding statutory functions which relate to responsibilities which
moved from Welfare to Social Services when the new Department was
formed.

32. AN ACT TO AUTHORIZE THE ATTORNEY GENERAL TO DEFEND PUBLIC

WELFARE OFFICIALS IN CIVIL RIGHTS ACTIONS.

In June, 1980, the United States Supreme Court announced its
decision in Maine v. Thiboutot, 100 S. Ct. 2502 (1980), expanding
causes ofaction under 42 U.S.C. §1983, a federal civil rights statute, to
encompass claims based solely on statutory violatons of federal law.
As a consequence, the Department has experienced an increase in
litigation alleging violations of recipients’ civil rights based upon alle-
gation of violations of the Social Security Act.

It is the practice of plaintiffs tojoin various Department officials and
employees as named defendants in actions against the Department.
This legislation would provide Department officials and employees
with a defense by the Attorney General in civil rights actions under
statutes such as 42 U.S.C. §1983, a benefit already available to other
Human Services agencies of the Commonwealth under General Laws,
c. 12 §3E, which this legislation seeks to amend.

33. AN ACT EXTENDING TO MEDICAL PROFESSIONAL PERSONNEL IMMUNITY

FROM CIVIL LIABILITY ARISING OUT OF UTILIZATION REVIEW ACTIV-
ITIES.

This proposed legislation would amend Massachusetts General Laws
Chapter 118E, section 26 (“ Utilization review ofcare and services; data
processing”), to include an immunity provision protecting the Depart-
ment’s medical professional staff and consultants from civil liability
arising out of their utilization review decisions and actions. Under the
provisions of section 85N of section 231 of the General Laws, similar

31. AN ACT RELATIVE TO THE ESTABLISHMENT OF THE DEPARTMENT OF
SOCIAL SERVICES.
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immunity is already enjoyed by all members of professional societies or
committees of acts performed within the scope of duty as a society or
committee member.

The amendment would protect the various medical consultants who
make determinations or render professional opinions resulting in the
commencement of administrative proceedings against past or present
Medicaid providers, for alleged violations of Medical Assistance Pro-
gram rules and regulations. Currently, any determination or opinion
renders the medical professional who rendered it potentially liable in a
libel or slander action brought by the accused provider. The proposed
legislation would prevent such threats of legal action from interfering
with the Department of Public Welfare’s ongoing utilization review
and quality assurance responsibilities in administering the Medicaid
program.

A significant number of states have already passed similar legisla-
tion to insure the integrity and viability of their utilization review
initiatives in Medicaid. The proposed legislation is modelled after
several such statutes.

34. AN ACT RECODIFYING THE LAW RELATING TO ADJUDICATORY PRO-

CEEDINGS IN THE DEPARTMENT OF PUBLIC WELFARE.

This proposal seeks to put into reasonable and legally acceptable
form a right of review by the Hearings Director ofreferees’ decisions
and a right of final appeal by aggrieved parties to the Commissioner.

The review provided for under this legislation is discretionary, not
mandatory, and both the Director of the Division and Commissioner
are afforded a right of review and appeal presently foreclosed under
existing law.

Highlights of this Legislation include:
1. Employee disciplinary hearings are taken from the referee’s pro-

vince leaving these matters up to the Commissioner as appointing
authority and currently-enacted civil service and collective bargaining
statutes. These remedies are far better than holding hearings by the
Division regarding employee conduct. In addition, by freeing the
Division of these hearings, greater time and resources can be devoted
to assistance appeals which should be the Division’s primary function.

2. The convenient location requirement for conducting fair hearing
is reinstated under this proposal as is required by federal regulation.
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3. A discretionary authority to review a referee’s decision after it is
reached by the referee but before it is issued by the Division is provided
to give greater accountability to the Division’s Director in administer-
ing the Division properly and providing for consistency and reasona-
bleness in decisions that are rendered.

4. A final appeal to the Commissioner is provided under this legisla-
tion which is something the present law does not accommodate except
in instances of medical assistance (MA).

5. The federal standard of aid pending is incorporated into this
legislation for purposes of clarity and to afford the Department any
possible cost savings under the federal regulations once an appeal has
been filed but prior to a decision being rendered.

This legislation has been drafted keeping in mind those prior court
cases and judgments the Department has been faced with in the past.
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