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To the Honorable Senate and House of Representatives.

In compliance with the provisions of Sections 33 and 33A of the
General Laws, as amended, the Commissioner of Revenue has the
honor to submit herewith such portion of her annual report as relates
to the recommendations for legislative action. Such recommendations
are accompanied by drafts of bills embodying the legislation recom-
mended.

Respectfully submitted,

Commissioner of Revenue.
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In the Year One Ihousand Nine Hundred and Eighty-Two.

This recommendation seeks to correct several technical deficiencies
in the tax laws resulting from recent legislative amendments thereto.
No substantive change in the laws would result. The specific correc-
tions follow.

1. Regulations issued by the Commissioner of Revenue should be
“not inconsistent” with law rather than “not consistent with law” as it
appears in G.L.c. 14, sec. 6, cl. 1.

2. In computing the penalty for failure to pay a tax, credits for
payments made during a particular month should apply to additional
assessments as well as balances due on the original return as filed.

3. The exemption for meals furnished to college students enacted in
1978 incorrectly amended paragraph (bb ) of G.L. c. 64H, sec. 6, rather
than paragraph (cc). Paragraph {bb) had been repealed by St. 1977, c.
363A, sec. 42 and replaced with paragraph (cc), effective January 1,
1978. This change would make the necessary correction and make the

exemption fully effective as of its intended effective date of July I,
1978. In anticipation of this corrective change and in line with obvious
legislative intent, the Commissioner of Revenue has, since that date,
granted the exemption.

4. The exemption from sales and use tax enacted in 1980 for farm
tractors used in agricultural production inadvertently deleted some of
the operative wording of G.L. c. 641, sec. 27. The section would be ,

re-enacted with its full and correct language.
5. The amendments to the rate of interest enacted in St. 1980, c. 27

sec. 3, changed the operative section from section 33 to section 32 of
G.L. c. 62C. Cross-references to this provision in a number of other
sections of the General Laws are corrected in line with this change.

®f)e Commontoealrt) of fflagaadjuaett*

LEGISLA TIVE RECOMMENDA TIONS OF THE
DEPARTMENT OF REVENUE.

I. CORRECTIVE CHANGES IN THE EXISTING TAX LAWS.
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2 definition of “emergency” wherein cities and towns may bor-

row OR EXPEND FUNDS.

Cities and towns may borrow outside of their debt limits for emer-
gency purposes with the approval of an emergency board; and may
expend funds without appropriation for extreme emergencies. In these
situations, the type of emergency contemplated by the law is not
spelled out, and no statutory standard or guide is provided.

It is proposed that in these cases, the type of emergency wherein
extraordinary remedies are provided should be delineated and restrict-
ed to the truly unforeseen and unanticipated circumstances. This
would tend to promote sound fiscal management and responsibility.

Under this proposal, “emergency” would be defined as a sudden,
unavoidable event or series of events which could not reasonably have
been foreseen or anticipated at the time of the budget submission. It
would not include funding of collective bargaining agreements or items
previously disapproved by the appropriating authority. This is the
same definition as was adopted by the General Court this past year
with respect to similar borrowings by counties. “Extreme emergency”
would be defined as a major disaster, such as a flood, drought, fire,
hurricane, earthquake, storm or other catastrophe, whether natural or
otherwise, which poses an immediate threat to the health or safety of
persons or property.

Section 21 of Chapter 44 of the General Laws was amended by
chapter 521 of the Acts of 1980 to provide that city, town or district
bonds or notes may be issued with a call and redemption feature. Two
days after its enactment a similar amendment to section 21 was enacted

as part of a capital outlay program of the Commonwealth in Chapter
(578 of the Acts of 578. Because of differences in the language of the two
provisions, some doubt exists as to which provision applies.

It is proposed that the provision contained in Chapter 521 be re-
enacted in order to remove any possible ambiguity.

3. CORRECTION OF A PROVISION RELATING TO THE REDEMPTION OF CER-
TAIN BONDS OR NOTES OF CITIES, TOWNS OR DISTRICTS.
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4. REVISION OF THF PROVISIONS FOR THE CLASSIFICATION OF CORPORA-
TIONS SUBJECT TO THE CORPORATION EXCISE.

The Commissioner of Revenue is annually required to send to each
board of assessors a list of all corporations subject to taxation in
Massachusetts and those which have been classified as manufacturing
corporations. In recent years, the cost to compile, edit and print this
listing of over 110,000 corporations, which is a heavy volume of over
1100 pages, has increased significantly to its current level of $50,000
per year.

This proposal would eliminate this annual printing of the list at an
annual saving of $50,000 for the department. Since the Commissioner
notifies the local boards of assessors when a corporation is classified as
a manufacturing corporation, the need for annual notification is not
needed. The issuance of a complete listing would be left to the Commis-
sioner’s discretion. Further, the department is available to answer all
inquiries from cities and towns relative to any information on corpo-
rations doing business in their communities. Therepeal ofthis cumber-
some statutory requirement would assist the department in operating
within the fiscal constraints that have been imposed upon it.

5. ESTABLISHMENT OF A STATEWIDE, COMPUTER-ASSISTED APPRAISAL

SYSTEM TO AID IN MAINTAINING LOCAL ASSESSMENTS AT FULL
VALUE.

With the pace of cities and towns moving to full value assessments
continuing to increase, one of the areas that needs to be addressed is the
ability of communities to maintain their assessments at full valuefrom
year to year. If they have the capability to adjust their assessments on a
continuing basis the need for costly periodic revaluations by outside
contractors will be diminished.

The management tool that has been successfully implemented in
other states to meet the necessity for continual monitoring and adjust-
ment of property tax assessments is a computer-assisted appraisal
system. However, the cost of such a system is prohibitive for most of
our communities. The establishment of a statewide, computer-assisted
appraisal system, which would be available to any city or town upon
request and at a much lower cost, can provide a cost-effective and
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accurate way of meeting this responsibility and need of local assessors.
Such a statewide system would ultimately save cities and towns mil-
lions of dollars now spent on frequent revaluations.

This recommendation would authorize the Commissioner of Rev-
enue, subject to appropriation, to design, develop and implement a
statewide, computer-assisted appraisal system; and would allow cities
and towns to request the Commissioner to implement the system in
their communities upon a cost-reimbursement basis.

6. CLARIFICATION OF THE DEFINITION OF “POPULATION” USED IN CER-
TAIN DISTRIBUTION AND ASSESSMENT PROVISIONS.

Population is used as a factor in a number of formulas that either
distribute state aid to cities and towns or assess charges to the munici-
palities. Some of these formulas define “population” as that of the
latest state census or the latest federal census adjusted by the Commis-
sioner of Revenue to conform as nearly as possible to the same defini-
tions as used in the state census.

By Amendment Article Cl to the State Constitution passed in 1978,
the state census must be conducted in accordance with standards used by
the United States from time to time. As a result of this constitutional
mandate, the federal and state census now use the same standards and
adjustment is no longer necessary. This proposal would bring the
definition of “population” in these formulas in line with the current
law.

7. TECHNICAL CORRECTION IN THE DEFINITION OF “OPEN-SPACE” UNDER
PROPERTY TAX CLASSIFICATION.

Under property tax classification, the definition of open-space landincludes therein “lands otherwise taxed for recreational purposes
under other provisions of law”. Such lands are now taxed underChapter 618 of the General Laws.

It is recommended that the definition specifically refer to Chapter618 in lieu of the more general language that is now in law.
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8. PRORATION OF THE BOAT EXCISE IN THE EVENT OF SALE OR REMOVAL.

Under G.L. c. 608, an excise is imposed upon all boats moored or
docked within a city or town in lieu of a local property tax. In the event
the owner of the boat sells or otherwise transfers ownership, or moves
the boat to another state and surrenders or fails to renew his Massa-
chusetts registration, he is entitled, upon application, to an abatement
of a portion of such excise.

Currently, the excise is prorated on the basis of the number of days
remaining in the fiscal year. It is recommended that this proration be
made on a monthly rather than a per-diem basis. This change would
eliminate time-consuming individual calculations for the assessors and
their staffs and would allow them to standardize abatement amounts
for each possible excise abated in any given month. The statutory
provision and administrative procedures would be brought in line with
the abatement of motor vehicle excises in similar situations.

9. CORRECTIVE CHANGES IN THE CAPITAL GAINS DEDUCTION.

Under Chapter 409 of the Acts of 1979, the rate oftax imposed upon
capital gains from the sale or exchange of property was reduced
through the enactment of a long-term capital gains deduciion of 20% in
1980, 40% in 1931 and 60% in 1982 and thereafter. The amendment

repealed the provisions of our law relative to Massachusetts adjust-
ments to Federal basis rules in an attempt to wholly conform this area
of taxation to the provisions of the Federal Internal Revenue Code

Because of the historical and continuing differences between the
Massachusetts and Federal income tax laws, total statutory conformi-
ty is impossible and inequitable. Massachusetts adjustments to basis
must be restored, and the technical applications of the capital gains
deduction must be more clearly spelled out.

It is recommended that the corrective changes developed during the

interim be adopted. The proposal would restore the Massachusetts
basis rules in effect prior to Chapter 409. It would also make the

following subsidiary changes in the operation of the capital gams
deduction: , ~

1. Like the Federal provisions, only 50% of a long-term capital loss

would be allowed as an offset against other income, i.e. interest and
dividends;
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2. The maximum offset against interest andd dividends would be
increased to $2,000;

3. The present five year limit on the carryover of capital losses would
be repealed, thereby allowing the carryover of capital losses without
any time limitation;

4. Federal definitions for relevant capital gain and loss terms would
be specifically adopted, as altered by Massachusetts basis rules;

5. Capital gains treatment would apply only to capital assets under
Section 1221 of the Federal Internal Revenue Code; and

6. Clarification would be made that Massachusetts does not adopt
any of the Federal provisions relative to carryover basis.

These changes would have no net revenue impact for the Common-
wealth and would provide for a more equitable and systematic imple-
mentation of the capital gains deduction with a minimum of adminis-
trative difficulty.

10. TAXATION OF GAMBLING WINNINGS DERIVED BY NON-RESIDENTS IN
MASSACHUSETTS.

In 1979, the Commissioner of Revenue ruled that gambling win-
nings derived in Massachusetts by non-residents of this state were not
specifically taxed under the provisions of our personal income tax law
since, in most instances, non-residents deriving such income are not
engaged in a trade or business.

Clearly, such income earned by non-residents of Massachusetts
should be taxed in the same manner as it is taxed to Massachusetts
residents. This proposed legislation would tax income derived by a
non-resident from or effectively connected with the participation in
any lottery or wagering transaction within the Commonwealth.

II PROVISION FOR WITHHOLDING UPON GAMBLING WINNINGS.

A few years ago, the United States enacted, for federal income tax
purposes, a provision for federal withholding upon certain gambling
winnings. Since the Massachusetts withholding law parallels and con-
forms closely to federal law, this proposal would impose a similar
withholding requirement for Massachusetts income taxation. The
amount withheld would be five per cent of the payment.
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T he proposed withholding, like its federal counterpart, would applyto proceeds of more than $5,000 from state lotteries; more than $l,OOOfrom other lotteries, sweepstakes or betting pools; and more than
$ 1,000 (if at least 300 times as large as the amount wagered) from other
gambling.

Winners would be required to give payers statements identifying
themselves and anyone sharing the proceeds.

12. THE DEFINITION OF “CODE” UNDER THE STATE TAX ADMINISTRATIVE
CHAPTER.

Under Section 1 of Chapter 62C of the General Laws, which con-
tains the administrative provisions applicable to all state taxes, “Code”
is defined as the Internal Revenue Code of the United States, as
amended on January 1, 1971.

This recommendation seeks to update this Code reference, which
has now become obsolete. A similar reference under the personal
income tax law (Chapter 62) was updated in 1979.This proposal would
define “Code” in the administrative chapter as the U.S. Internal Rev-
enue Code as amended and in effect from time to time. Since the
provisions to which it would be applicable are administrative and
procedural in nature, there is no necessity to refer to a date certain.

13. THE DUE DATES OF CERTAIN MOTOR FUEL AND SPECIAL FUELS RETURNS.

Returns and payment of motor fuel and special fuels taxes are now
due on the last day of each month (except in June when the date is June
20) for the preceding calendar month. Returns and payments for taxes
on fuels acquired outside and used within the Commonwealth are due
on the last day of the month following each calendar quarter.

Because of these due dales, the receipts from these taxes cannot be
deposited on a regular and systematic monthly basis. If the last day
falls during a weekend or a long holiday weekend the due date ofsuch
taxes is the second or third day of the following month. Moreover,
these taxes are the only ones that have a due date more than twenty
days after the end of the tax period.

This proposal would accelerate the due date of these returns by ten
to eleven days to the twentieth day of the month following the close of
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the tax period. It would adopt the due date that we now have for June

for the other eleven months of the year.
Such a change would allow for a more normal pattern of monthly

receipts from these taxes and would generate additional investment
income for the Commonwealth through the accelerated receipt of such
taxes.

14. REFUND OF OVERPAYMENTS DETERMINED AFTER CERTAIN TAXPAYER
AUDITS.

Under G.L. c. 62C, sec.27, the Commissioner of Revenue and a
taxpayer may consent in writing to extend the statutory three-year
period for auditing the taxpayer’s books and records in order to
determine proper tax liability and assess any additional taxes found to
be due. If, however, the audit during this extended period results in a
determination that the taxpayer overpaid his tax, there is no provision
in the statute to authorize a refund of the overpayment. Normally, this
would occur at a time when the three-year period for the filing of an
application for abatement by the taxpayer would have also expired.

This legislation would authorize the Commissioner to refund any
overpayment of tax determined after an audit conducted during the
extended period of time.

15. AUTHORIZATION FOR THE COMMISSIONER OF REVENUE TO CORRECT
ERRORS IN TAX ASSESSMENTS OR PAYMENTS AND TO RESOLVE MULTI-
PLE REFUND CLAIMANT DISPUTES.

Presently, the tax laws do not have an express provision authorizing
the Commissioner of Revenue to correct obvious clerical errors in tax
assessments or tax payments which may be generated by normal
processing activity of the department. These would include such items
as keying errors by data entry operators, multiple assessments for the
same tax liability, and failure to credit payments received. Erroneous
payments would include the deposit of checks drawn to the order of the
Internal Revenue Service or other payees and deposited by the depart-
ment in error. This proposal would authorize the Commissioner at any
time to correct and adjust an assessment that is excessive due to
departmental clerical error or to refund the erroneous payment. An
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application for abatement filed by the taxpayer would not be required,
and no time limitation would be applicable to these adjustments.

This recommendation would also authorize the Commissioner to
resolve cases in which two parties are making claim to the same refund.
This most often occurs in cases where a refund is due on a jointreturn
and the parties have since been divorced or are legally separated.
Without authority to split the refund between the two parties on some
reasonable basis, the result has been that the refund checks are issued
only in joint names and are never cashed.

16. ELIMINATION OF THE LIMITATION UPON ABATEMENT OF TAXES WHERE
A LATE RETURN IS FILED.

Section 38 of Chapter 62C of the General Laws provides that where
a tax return is filed late without good cause and the taxpayer files an
application for abatement of the tax assessed for such tax period the
tax cannot be abated below double the proper tax liability. This
provision places an unusually severe restriction upon a taxpayer who
files a late return and subsequently applies for an abatement. Since this
taxpayer is already subject to a penalty of 1% per month, up to a
maximum of 25%, for filing a late return and a penalty of /i% per
month, up to a maximum of 25%, for failing to pay a tax timely, the
further penalty of limiting any abatement to which he may be entitled is
unduly harsh.

This proposal would eliminate this limitation and allow an unfetter-
ed right to seek abatement. The limitation would, however, continue to

apply where fraudulent returns are filed or where, after notice, proper
returns are not filed.

17. PROHIBITION UPON SUITS TO RESTRAIN THE ASSESSMENT OR COLLEC-

TION OF A STATE TAX.

The administrative provisions applicable to state taxes, Chapter 62C
of the General Laws, provide for legal remedies under which a taxpay-

er or others may contest an action taken by the Commissioner of
Revenue in assessing or collecting a state tax. The underlying principle
of tax administration, however, is that the right of the sovereign to

assess and collect the taxes in the first instance must remain free an
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unfettered. To limit such right could potentially do irreparable harm to

the activities that government is called upon to finance and support. If
a tax is subsequently found to be wrongfully assessed or collected,
provision is made for its return with interest to the taxpayer.

This proposal, based upon a comparable provision (Section 7421) in
the Federal Internal Revenue Code, would prohibit any suit that seeks
to restrain the Commissioner from assessing or collecting a state tax.

The taxpayer and others would continue to have their statutory rights
to contest the validity of any assessment or collection procedure. They
would not, however, be able to block the Commissioner’s action before
the fact. Our experience has shown that in those situations where
judicial orders have been issued restraining the collection of a tax, the
legal issues presented by these actions are seldom litigated and the
taxes involved are not collected.

As part of this recommendation, it is proposed that a third party
who has an interest in property that is levied upon would have a
specific right to bring an action to contest the propriety ofthe levy or to
establish his rights thereto.

18. AUTHORIZATION FOR CORPORTION AND PERSONAL ESTIMATED INCOME
TAX PAYMENTS TO BE MADE TO A DESIGNATED BANK DEPOSITARY.

During the past year, the department has established a lock box
system whereby weekly, monthly and quarterly business tax returns
and payments with respect to withholding, sales, meals and room
occupancy taxes are made directly to a depositary bank, which proc-
esses them for the Commissioner. The authority for such a system was
granted in legislation recommended last year and enacted as St. 1980,
c. 27.

The conversion to a direct bank deposit of revenues for business
taxes has proven to be extremely successful. The faster deposit of funds
has generated an estimated 1.3 million dollars of investment income
over and above the processing charges of the depositary bank. Further,
it has allowed the reassignment of departmental personnel and re-
sources to more revenue-productive activities.

At this time, it is proposed that this lock box system be extended to
include the 800,000 personal income tax declarations of estimated tax
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and quarterly payments and the 60,000 corporation declarations of
estimated tax and quarterly payments that are annually received. Such
a conversion would accelerate the quarterly depositing of 765 million
dollars in revenues by an average of one full week and would thereby
generate an estimated 1.5 million dollars in excess of the bank charges
as well as further reduce the need for departmental resources being
allocated to this processing function.

This proposal would grant the necessary statutory authorization to
permit the Commissioner to extend, by regulation, the lock box system
to individual and corporation estimated taxes.

19. SUSPENSION OR REVOCATION OF CERTAIN LICENSES OF DELINQUENT
TAXPAYERS.

Presently, the Commonwealth does not have a comprehensive law
that subjects a holder of a license for the conduct of any profession,
trade or business to revocation or suspension of the license if he is
delinquent in the payment of state taxes. Such a provision currently
applies only to the holders of alcoholic beverages licenses.

This proposal would require that any holder of a right or license for
the conduct of a profession, trade or business issued by any agency of
the Commonwealth or its subdivisions file his state tax returns and pay
such taxes as are due on a timely basis. If such person neglects or
refuses to file any state tax return or to pay any state tax, the license
agency would be required, uponrequest ofthe Commissioner and after
hearing, to suspend or revoke his license if it finds that the licensee’s lax

obligations have not been filed and paid or have not been provided for
to the satisfaction of the Commissioner. Such suspension or revoca-
tion would continue until such time as the tax delinquency is resolved
to the Commissioner’s satisfaction. The agency’s decision would be
judicially reviewable.

20. PROVISION FOR A STATUTE OF LIMITATION IN THE COLLECTION OF

UNPAID STATE TAXES.

Massachusetts does not currently have a general statutory limitation
upon collection of an unpaid state tax. There is a six-year statutory
period for the collection of private business accounts, federal taxesand



No. 234HOUSE1982] 13

local property taxes, and varying periods for taxes of other states.

Massachusetts has a ten-year collection statute for inheritance and
estate taxes, but no limitation for other taxes.

As a result, unpaid tax liabilities that prove to be uncollectible are
never extinguished through the passage of time or by operation of law.
The only vehicle for removing an uncollectible from our records is
through a cumbersome procedure of recommending its abatement by
the Appellate Tax Board under G.L. c. 62C, sec. 42. Liabilities remain
on the books as receivables for ten or twenty years, even though the
likelihood of collection has long passed.

It is to the advantage of both the taxpayer and the Commonwealth
that the period of time for collection of outstanding tax liabilities be
clearand limited in time and that only collectible amounts be reflected
in the Commonwealth’s account.

The accompanying legislation would substantially adopt the Feder-
al provision with respect to tax collections. The Commissioner of
Revenue would have six years from the assessment ofany tax to pursue
its collection. At the end of that time, the liability would be extin-
guished by operation of law, except where the matter is being legally
contested or the parties have agreed in writing to an extension of the
period.

The six-year statute of limitation would become effective as of 1985.
This would be implemented in three stages. The period for collection
would be ten years commencing January 1, 1983,8 years in 1984,and 6
years in 1985 and thereafter.

21. APPLICATIONS FOR REGISTRATION OR LICENSE UNDER CERTAIN TAX
LAWS.

The tax laws provide for registration or licensing before business
may be conducted in certain specified activities that involve the collec-
tion and payment of state taxes. These include the sale of cigarettes,

idcoholic beverages, motor fuels and other taxable tangible property"generally. The current provision for registration or licensing author-
izes the denial of a registration or license if it has previously been
cancelled for cause. The law, however, does not permit a denial of the
application if the applicant has violated provisions of the particular taxlaw involved w'hile being unlicensed. For example, an unlicensed



HOUSE No. 234 [January14

person who was convicted for having unstamped cigarettes in his
possession may not be denied a license to act as a cigarette stamper.

This proposal would correct this anomaly of our statute. A license or
registration could be denied if the applicant had previously violated
any provision of the tax law for which regulation or licensing was being
sought.

22. REVISION OF THE METHOD OF VALUING TANGIBLE PROPERTY UNDER
THE BUSINESS CORPORATION EXCISE.

Under the business corporation excise law the tangible property of a
corporation is used in two instances where it is valued at its federal
adjusted basis, which is generally its original cost less the depreciation
taken for federal income tax purposes. This valuation is used in
computing the tangible property measure of the excise, i.e. tangible
property situated in Massachusetts and not subject to local taxation;
and in computing the tangible property factor of the income appor-
tionment formula.

With the adoption of accelerated cost recovery system (ACRS) by
the federal government for tax purposes, federal adjusted basis is no
longer a meaningful valuation that Massachusetts can use for either
the tangible property measure or the tangible property factor for
income apportionment. Therefore, it is recommended that tangible
property for both purposes be valued at its original cost.

23. FURTHER DEFINITION OF “SALES” FOR PURPOSES OF APPORTIONING
INCOME UNDER THE BUSINESS CORPORATION EXCISE.

The Massachusetts income of multi-state and multi-national corpo-
rations is determined by a statutory three-factor apportionment for-
mula based upon wages, property and sales. The third factor defines
the sales that are used in that fraction as the gross receipts of the
corporation less certain specified exclusions. The use of gross receipts
rather than gross income may introduce into the apportionment re-

ceipts that are totally unrelated to the production of the corporation’s
income and should not be used for purposes of apportionment. For

instance, the gambling casino’s sale in a wagering transaction should
be its share of the amount bet after payment to winners, not the total
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amount wagered. The amount of sale similarly should not include the
sales tax that is collected by the corporation and paid over to the taxing
authority.

This proposal would clarify this particular definition by limiting
sales for purposes of apportionment in the sales factor by only using
such amounts as are includible in the gross income of the corporation.

24. AUTHORIZATION FOR THE ADOPTION OF ALTERNATIVE INCOME APPOR-
TIONMENT FORMULAS FOR CERTAIN INDUSTRY GROUPS.

Under the business corporation excise, the Massachusetts income of
multi-state and multi-national corporations is determined by a statuto-
ry three-factor apportionment formula based upon wages, property
and sales. This formula is designed primarily for corporations that sell
tangible personal property. Its provisions are not particularly suited
for other types of business activity, such as transportation, financial,
mining, communications and service businesses.

It is recommended that the Commissioner of Revenue be given the
authority to adopt, by regulation, alternative apportionment formulas
for particular industry groups where the statutory formula is not
reasonably adapted to approximate Massachusetts income.

25. REPEAL OF THE SEPARATE INCOME TAX ON CORPORATIONS ENGAGED
EXCLUSIVELY IN INTERSTATE COMMERCE.

The separate income tax on corporations engaged exclusively in
interstate commerce was enacted in 1966 during a period when the
United States Supreme Court held that such corporations could not be
subject to the privilege-type tax that Massachusetts imposed upon
corporations. Since that time, the Court has overruled its previous
position, and these corporations are now subject to the regular corpo-
ration excise levied under Chapter 63 of the General Laws. The sepa-

a rate income tax under Chapter 63C of the General Laws is, therefore,
* obsolete and this proposal woudl repeal it.

26, CERTAIN CORRECTIVE CHANGES IN THE EXCISE IMPOSED UPON FUEL
AND SPECIAL FUELS.

As of August 1980, the fuel and special fuels excise was changedfrom a tax of 8.5 e per gallon to an ad valorem tax of 10%tax upon the
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upon the selling price. Because of the administrative complexities and
inequities resulting from a tax imposed upon individual selling prices,
the Commissioner of Revenue has by regulation implemented the 1980
amendments by adopting an average selling price applicable for each
calender quarter.

This proposal would incorporate into the statute theadministrative
provisions that the Commissioner has found to be essential in imple-
menting the law and which have been in effect since August 1980, In
addition, the legislation deletes those provisions relating to 2% gross
receipts tax upon oil companies that the Governor vetoed and which
never became effective; and corrects the language in the farm refund
exemption that was liberalized in the 1980 amendments.

Lastly, the recommendation would bring the tax rate levied upon
out-of-state motor carriers using Massachusetts highways in line with
the tax imposed upon fuel.

Under the current cigarette tax law, transporting, possessing or
selling unstamped cigarettes or cigarettes upon which the Massachu-
setts tax has been paid, is only a misdemeanor punishable by a fine of
up to SI,OOO or imprisonment for up to 1 year, or both.

Most states have recognized the seriousness of this illegal traffic by
establishing or increasing the criminal penalty for such violations to
that of a felony. In 1978, the U.S. Congress recognized the national
scope of this problem by making the illegal interstate transportation of
contraband cigarettes a federal criminal offense.

This proposal would increase our criminal penalty for these viola-
tions to a fine of up to $5,000 or imprisonment in the state prison for up
to 5 years, or both, if the violation involves 12,000 cigarettes (60
cartons or 1 case) or more. Violations involving less than 12,000
cigarettes would continue to be punishable as misdemeanors by a fine
of up to $l,OOO or imprisonment for up to 1 year, or both.

This recommendation would also authorize the Commissioner to

seize and sell any contraband cigarettes, including their receptacles,
that may be discovered in those instances w'here criminal proceedings
are not to be instituted. Proceeds from such sales would be held in a

27. REVISION OF THE PENALTIES FOR TRANSPORTING, POSSESSING OR SEL-
LING UNSTAMPED CIGARETTES.
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special account that could be used by the Commissioner, without
further appropriation, to aid in her investigations of criminal activities

under the cigarette tax laws.

28. CONFORMANCE OF THE DEFINITION OF “LODGING HOUSE ” IN THE

ROOM OCCUPANCY EXCISE LAW TO THE DEFINITION FOR LOCAL

LICENSING PURPOSES.

The room occupancy excise under G.L. c. 64G is levied upon transi-
entroom occupancies in hotels, motels and lodging houses. A “lodging
house” is defined in the law as a house where lodgings are let to five or

more persons within the second degree ofkindred and which is licensed
or required to be licensed under G.L. c. 140, sec. 23.

The definition of lodging house for licensing purposes was amended
in St. 1973, c. 481, reducing the number from five to four or more
persons. It is recommended that the definition of “lodging house” in
the room occupancy law, conforming to that currently in G.L. c. 140,
sec. 22, be amended to include a house where lodgings are let to four or
more persons rather than five or more.

29. SALES TAX ON RETURNED MERCHANDISE.

The sales tax law now provides that a sales tax may be refunded to a
customer by a vendor on a sale rescinded within 90 days only when the
entire purchase price is refunded to the purchaser. Many vendors
charge a service or handling fee on the return of merchandise. In these
cases, since the entire purchase price is not wholly refunded, the sales
tax is not refundable. This proposal would correct this inequity and
allow the customer to obtain a refund of the sales tax paid upon the
return of the merchandise even though the vendor may charge a service
or handling fee.

4 30' FURTHER DEFINITION OF THE EXEMPTION UNDER THE MEALS TAX,
SO-CALLED.

Under the sales tax law, meals and other food served by restaurants,
cafeterias and other eating establishments are subject to a 5% tax.
Among the several statutory exemptions, one exempts from tax all
meals prepared by hospital employees and served in the hospital.
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Since the enactment of this exemption in 1953, the Commissioner of
Revenue has restricted the exemption to meals served to patients inhospitals. Under this interpretation, meals served in a hospital cafete-
ria or coffee shop that is open to the general public are taxable to the
extent that such meals are purchased by hospital employees, visitors or
other customers.

In a recent decision, the Supreme Judicial Court, in finding that the
Commissioner’s interpretation of the statutory exemption was too
restrictive, held that all meals served by a hospital cafeteria regard-
less of the status of the patrons were exempt from tax.

A number of our urban hospitals own and operate extensive restau-
rant cafeteria facilities. The cafeteria involved in the court’s decision
was a 400-person facility, which is open 14 hours a day, seven days a
week. These establishments make no attempt to restrict patronage to
patients, employees and/or visitors. They are open to the general
public and presumably actively compete with other eating establish-
ments in the vicinity that are required to collect the tax.

Because of the unfair competition that is thus generated, the meals
tax statute should be amended to reverse the Court’s holding and
restrict the exemption to meals served in such restaurants to hospital
in-patients only. This would reinstitute the interpretation that had
been in effect since . 1953.

31. FURTHER REGULATION OF THE SALE AND USE TAXATION OF OUT-OF-
STATE BOATS.

A mounting enforcement problem under the sales and use tax law is
the purchase and registration of pleasure motorboats outside the
Commonwealth which are then brought back to this state for use.
Recent enforcement efforts of the coastal Northeast states have indi-
cated that large numbers of boats are being registered in Delaware to
escape the payment of sales, use and other taxes in their home states.

This proposal would require harbormasters to file annual reports
with the Commissioner of Revenue as to out-of-state boats that anchor
in Massachusetts waters. This information would be utilized by the

department in insuring that all appropriate taxes have been paid by

such boat owners and would aid in combatting this pervasive tax

evasion scheme.
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32. RESTRICTION OF DEDUCTIONS UNDER THE ESTATE TAX TO THOSE PAID

OR ACCRUED.

The provisions of the Federal estate tax law provide for the payment
of tax in installments over ten to fifteen years where the estate includes
a closely held business which comprises a large part of said estate.
Because the interest that may accrue during the installment period is a
deduction in computing the estate tax for both federal and state estate
tax purposes, these provisions mean that a Massachusetts estate tax
cannot be finalized within a reasonable period and must be kept open
for up to fifteen years.

This recommendation would limit a deduction for Massachusetts
estate tax purposes to those items that will be paid or will accrue within
three years from the due date of the estate tax return, without regard to
any extensions granted. Such a provision allows a reasonable time for
the accruing of deductions without unduly delaying the final closing of
estates.

33. IMPOSITION OF AN ADDITIONAL ESTATE TAX EQUAL TO THE STATE TAX
CREDIT ALLOWED AGAINST THE FEDERAL TAX ON GENERATING-SKIP-
PING TRANSFERS.

The Federal Tax Reform Act of 1976 imposed a tax on certain
generation-skipping transfers. The federal law provides a credit
against such tax for state death taxes imposed on such transfers. This
proposal would amend our estate tax law by enacting an additional
“pick-up” tax to take advantage of this additional federal credit. IfMassachusetts does not enact this provision, the estate would be
required to pay these taxes to the federal government. Therefore, no
additional tax liability is imposed by this proposal.
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