
By Mr. Lombardi of Easton, petition of Leon J. Lombardi and other
members of the House that provision be made for protecting and
encouraging agriculture in the Commonwealth by the acquisition of
agriculture preservation restrictions and providing a method of financ-
ing thereof. Natural Resources and Agriculture.

*

In the Year One Thousand Nine Hundred and Eighty-Two.

An Act to provide for a method of funding the agriculture

PRESERVATION RESTRICTION ACT.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. The General Laws are hereby amended by insert-
-2 ing after chapter 641 the following chapter:

3
4

6 “Land” means all land, whether or not improved, but does not
7 include land, not exceeding five acres (not more than ten acres if
8 zoning or similar laws or regulations require a minimum of more
9 than five, up to minimum zoning requirement maximum 10

10 acres) necessary for use of a principal residence. Buildings or other
11 structures are not included in this definition of land.
12 “Purchaser’s Principal Residence” means the principal dwelling

#l3 of a buyer whose domicile is or will be established in the Common-
-14 wealth of Massachusetts within sixty days. Where a principal
15 dwelling is to be constructed, such construction shall begin within
16 one year of the date of transfer oftitle to the landand be completed

(Land Sales Excise Tax)

5 Section I. Definitions:
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17 and occupied by the purchaser within two years from the date of
transfer.18

“Sale or Exchange of Land” means any transfer of title to land
held less than 6 years for a consideration. Transfer of an option
(but not granting thereof) for the sale or exchange of land shall be
considered a transfer of title to land. The sale or exchange is
considered to take place at the time any consideration whatsoever,
of whatever nature, first passes under a contract. A mere promise
to purchase, amounts paid in escrow to which the seller has no
immediate right, earnest money, and amounts paid on deposit do
not constitute the passing of consideration. Any sale or exchange
of shares in a corporation or other entity or of comparable right or
property interests in any other form of organization or legal entity,
which effectively entitle the purchaser to the use or occupancy of
land constitutes a sale or exchange.
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“Consideration” means the full actual consideration, paid or to
be paid, including the amount ofany liens or encumbrances on the
land existing before the sale or exchange and not removed thereby.

32

33
34

“Installment Sales” means sale or exchange of land as defined
above for which the total tax due is greater than $2,000 and the
parties agree in advance that payments shall be received by the
seller or transferor in more than one installment on a date or dates
other than the date of closing. A sale financed by a mortgage, deed
or trust, or other financing agreement in which the seller or trans-
feror is paid in full on the date of sale or exchange shall not be
considered an installment sale.
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“Withholding” means that the buyer or transferee of any land
held by the seller or transferor for less than six years, shall withhold
10 percent of the consideration, or partial payment made pursuant
to installment sales, and remit the amount of this withholding
immediately to the Commissioner of Taxes.
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Section 2. There shall be an excise tax on the sale or exchange
of land in accordance with the following schedule. Monies raised
by the implementation of said land sales excise tax shall be used
exclusively to fund the program established by the secretary of
environmental affairs pursuant to section IIA of chapter 132A0f
the General Laws.
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*Gain, as a percentage of basis
(tax cost)

200% or
Years Land Held by Transfer of 20-99% 100-199% more

30% 45.0%Less than 1 year 60%
25% 37.5% 50%1 year, but less than 2

2 years, but less than 3
3 years, but less than 4
4 years, but less than 5
5 years, but less than 6

20% 30.0% 40%
15% 22.5%
10% 15.0%

30%4 15.0% 20%
5% 7.5% 10%

(*Gain, as a percent of basis
percentage.)

shall be rounded to the next highest

Contracts for the sale of land constitute sales or exchanges of
land for all purposes of this chapter. However, contracts shall not
constitute sales or exchanges until some sale or exchange is consid-
ered to take place at the time any consideration whatsoever, of
whatever nature, first passes under the contract. A mere promise to
purchase, and amounts paid in escrow to which the seller has not
immediate right, do not constitute the passing or consideration for
the purposes of this chapter.
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Any sale or exchange of shares in a corporation or other entity or
of comparable rights or property interests in any other form of
organization or legal entity, which effectively entitles the purchaser
to the use or occupancy of land constitutes a sale or exchange of
land.
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The provisions of the Federal Internal Revenue Code shall
determine the basis (tax cost) of land sold or exchanged.

67
68
69 The amount realized from the sale or exchange shall be the full

actual consideration therefor, paid or to be paid, including the
amount of any liens or encumbrances on the land existing before
the sale or exchange and not removed thereby. The amount real-
ized from the sale or exchange shall be the gross amount thereof,
reduced by any expenses of sale and commissions. In the event that
a sale includes land and buildings or other structures, the amount
realized shall be allocated between the land and buildings or other
structures, the amount realized shall be allocated between the land
and buildings or other structures on the basis of fair market value.
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#

The taxable gain from the sale or exchange is the amount
realized minus the basis (tax cost) of the land. No gain shall be
recognized in cases where gain is not recognized under the Federal
Internal Revenue Code, as amended, in relation to the sale or
exchange of capital assets.
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The land sold or exchanged shall be deemed to have been held as
determined under the Federal Internal Revenue Code. However,
as to any person whose holding period is claimed by the seller or
exchanger, such holding period shall not exceed the time for which
such person has had actual and recorded title thereto in his own
name, and shall include the time the land was so held prior to the
effective date of this chapter. If a husband and wife are tenants by
the entirety there may be added to the holding period the amount
of time the land was held by one spouse alone before that spouse
created the tenancy by the entirety. Notwithstanding any provision
to the contrary under the Federal Internal Revenue Code, if a
tenant by the entirety is dissolved by reason of death, the holding
period during the tenancy by the entirety will be added to the
holding period of the surviving spouse owning the property in his
or her own name. In the case of a gift, the holding period of the
donee shall include the time that actual and recorded title was held
by the donor.
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100
The taxable gain under this chapter from the sale or exchange of

land shall not be reduced by any losses incurred in other transac-
tions.
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The department of corporations and taxation shall determine in
particular cases whether the transaction involved is a sale or ex-
change of land within the intended coverage of this act.
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The person liable for the tax is the transferor (which includes the
owner, seller, or their exchanger) of the land sold or exchanged.

107
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The buyer or transferee of any land held by the seller or trans-
feror for less than six years, shall withhold ten percent of all
consideration paid to the seller or transferor for such land, includ-
ing ten percent of all partial payments made pursuant to install-
ment sales. At the time any payments is made to the seller or
transferor, the amounts withheld shall be remitted to the commis-
sioner of taxation.
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Within 30 days of the sale or exchange of land, for which
withholding is required under this section, the seller or transferor
shall file a return with the commissioner of taxation setting forth
the amount of the tax dueand the amount withheld by the buyer or
transferee. The seller shall either remit with the return the balance
of the tax due or make claim for a refund. Any refund not made by
the commissioner within 15 days of receipt by him of one percent
per month. For good cause shown and upon conditions set by him,
the commissioner may extend the time for filing the return and
paying the tax required by this chapter.
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The seller or transferor may, in advance of the sale or exchange,
pay the tax imposed by this chapter or obtain a writtenruling from
the commissioner of taxation that no tax is due under this chapter.
In either case the commissioner shall certify to the seller or trans-
feror that such payment has been made or thatno tax is due. Upon
receipt by the buyer or transferee of such certification from the
seller or transferor, the buyer or transferee shall not be required to
withhold any consideration.
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All taxes required to be paid or withheld under this chapter shall
constitute a personal debt of the person liable to pay or withhold
the same to the state of Massachusetts to be recovered in an action
on this statute.
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An action may be brought by the commissioner of taxation to
recover the amount of the taxes to be paid or withheld in the
manner prescribed for recovering amounts owed for taxes. The
amount of taxes to be paid or withheld shall be a lien in favor of the
Commonwealth of Massachusetts upon all property and rights to
property, whether real or personal, belonging to the person liable
for the tax or for the withholding.
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Notwithstanding any provision of law to the contrary, the tax
under this chapter on any installment sale shall be due within 30
days of the date of payment of each installment paid to the seller or
transferor. However, except for the first installment the seller or
transferor may elect to file his return as part of his Massachusetts
income tax return for any year in which subsequent installments
are paid or due, and to pay the balance of such tax as part of such
income tax; provided that, if the seller or transferor elects to file
annual returns no interest shall accrue on any withholding.
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154 In an installment sale, the total amount of taxes due under this
shall file a return with the commissioner of taxation setting forth
the amount of the tax dueand the amount withheld by the buyer or
transferee. The seller shall either remit with the return the balance
of the tax due or make claim for a refund. Any refund not made by
the commissioner within 15 days of receipt by him of a valid claim
shall accrue interest at the rate of one-half of one percent per
month. For good cause shown and upon conditions set by him, the
commissioner may extend the time for filing the return and paying
the tax required by this chapter.
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The seller or transferor may, in advance of the sale or exchange,
pay the tax imposed by this chapter or obtain a written ruling from
the commissioner of taxation that no tax is due under this chapter.
In either case the commissioner shall certify to the seller or trans-
feror that such payment has been made or that no tax is due. Upon
receipt by the buyer or transferee of such certification from the
seller or transferor, the buyer or transferree shall not be required to
withhold any consideration.
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172 All taxes required to be paid or withheld under this chapter shall

constitute a personal debt of the perosn liable to pay or withhold
the same to the state of Massachusetts to be recovered in an action
on this statute.
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An action may be brought by the commissioner of taxation to
recover the amount of the taxes to be paid or withheld in the
manner prescribed for recovering amounts owed for taxes. The
amount of taxes to be paid or withheld shall be a lien in favor of the
Commonwealth of Massachusetts upon all property and rights to
property, whether real or personal, belonging to the person liable
for the tax or for the withholding.
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183 Notwithstanding any provision of law to the contrary, the tax

under this chapter on any installment sale shall be due within 30
days of the date of payment of each installment paid to the seller or
transferor. However, except for the first installment the seller or
transferor may elect to file his return as part of his Massachusetts
income tax return for any year in which subsequent installments
are paid or due, and to pay the balance of such tax as part of such
income tax; provided that, if the seller or transferor elects to file
annual returns no interest shall accrue on any withholding.
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In an installment sale, the total amount of taxes due under this
the land and that it will be completed and occupied within two
years from the date of such transfer.
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(2) The deed or other transfer instrument shall state that the
amount of the tax of which the transferor has been relieved by
virtue of the purchaser’s certifications is a lien running with the
land in favor of the Commonwealth of Massachusetts until either
the amount of such tax has been paid or the purchaser has filed
with the commissioner a statement under the penalties of perjury
that the dwelling was constructed and occupied within the terms
and conditions previously certified.
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D. If zoning or similar laws or regulations require a minimum of
more than five acres for residential property, that number of acres,
instead of five acres, shall be excluded from the definition of land,
except that not more than ten acres shall be so excluded.
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E. Land located in municipalities with a population of fifty
thousand or more.

207
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F. The sale, lease or agreement to buy and sell land classified and
assessed as agricultural where the parties to the transaction enter
into a covenant running with the land and revocable only after a
period of at least six (6) years declaring that the land will be used
exclusively for agricultural or horicultural purposes as defined in
Chapter 61 A, Sections I and 2. A copy of the covenant shall be filed
with the Department of Corporations and Taxation. If the land is
converted to non-agricultural use during the six (6) year period, the
transferor’s gain shall be recognized under this act and the tax on
the gain paid by the transferee.
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SECTION 2. Section 11 shall apply to sales or exchanges of
land made after January 1, 1983.2
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