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By Mr. LaFontaine of Gardner, petition of Raymond M. LaFon-

taine relative to medical malpractice insurance. Insurance.

In the Year One Thousand Nine Hundred and Eighty-Two.

An Act relative to medical malpractice insurance.

1 Whereas, The deferred operation of this act would tend to defeat
2 its purpose, which is to immediately establish a joint underwriting
3 association for medical malpractice insurance, therefore it is here-
-4 by declared to be an emergency law, necessary for the immediate
5 preservation of the public convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section five A of chapter one hundred and seven-
-2 ty-five Aof the General Laws is hereby repealed.

TOtjt Comnumtoealtf) of ola*iadfUittti

1 SECTION 2. Chapter 362 of the acts of 1975 is hereby amended
2 by inserting after section sof the following section:
3 Section SA. The commissioner of insurance shall, annually, on
4 or before December first, after due hearing and investigation, fix
5 and establish fair and reasonable classification of risks and ade-
-6 quate, just, reasonable and nondiscriminatory premium charges
7 on claims made and occurrence basis to be used and charged by the
8 association established by section six, thereinafter called the asso-

,9 ciation, in connection with the issue or execution of medical mal-
practice insurance and for the ensuing calendar year or any part

i 1 thereof. In fixing and establishing premium charges in accordance
12 with the provisions of this section, the commissioner shall prorate
13 equally all charges to the insured according to actual calendar days
14 of coverage. The effective dates of procurement or cancellation of
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15 insurance from the association shall determine the cost to the
16 insured for each coverage on an equal per diem basis established
17 for the calendar year cost of insurance policies. The commissioner
18 shall, on or before said date, sign memoranda of the classifications
19 and premium charges fixed and established by him in such form as
20 he may prescribe and file the same in his office and cause a duly
21 certified copy of such classifications and schedule of premium
22 charges forthwith to be transmitted to the association.
23 In fixing and establishing the charges, as provided in this section,
24 the commissioner shall take into account investment income and
25 potential income from unearned premiums, loss reserves and all
26 cash flows.
27 The commissioner may make, and at any time, alter or amend,
28 reasonable rules and regulations to facilitate the operation of this
29 section and enforce the application of the classifications and pre-
30 mium charges fixed and established by him, and to govern hearings
31 and investigations under this section. The commissioner may at
32 any time require the association to file with him such data, statis-
33 tics, schedules or information as he may deem proper or necessary
34 to enable him to fix and establish or secure and maintain fair and
35 reasonable classifications of risks and adequate, just, reasonable
36 and nondiscriminatory premium charges for such policies. The
37 commissioner may issue such orders as he finds proper, expedient
38 or necessary to enforce and administer the provisions of this sec-
39 tion and to secure compliance with any rules or regulations made
40 thereunder. The supreme judicial court for Suffolk county shall
41 have jurisdiction upon the complaints of the commissioner and
42 upon a summary hearing, to enforce all lawful orders of the com-
43 missioner. Memoranda of all actions, orders, findings and deci-
44 sions of the commissioner shall be signed by him and filed in this
45 office as public records open to public inspection.
46 Any person or company aggrieved by any action, order, finding
47 or decision of the commissioner under this section may, withir
48 twenty days from the filing of such memorandum thereof in hi;
49 office, file a complaint in the supreme judicial court for Suffolk
50 county for a review of such action, order, finding or decision. An
51 order of notice returnable not later than seven days from the filing
52 of such complaint shall forthwith issue and be served upon the
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commissioner. Within ten days after the return of said order of
notice, the complaint shall be assigned for a speedy and summary
hearing on the merits. The action, order, finding or decision of the
commissioner shall remain in full force and effect pending the final
decision of the court unless the court or a Justice thereof after
notice to the commissioner shall by a special order otherwise
direct. The court shall have jurisdiction to modify, amend, annul,
reverse or affirm such action, order, finding or decision, shall
review all questions of fact and of law involved therein and may
make any appropriate judgement. The decision of the court shall
be final and conclusive on the parties. The court may make such
order as to costs as it deems equitable. The court may make such
order as to costs as it deems proper, governing proceedings under
this section to secure prompt and speedy hearings and to expedite
final decisions thereon.
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If, for any reason, classifications of risks and premium charges
fixed and established as aforesaid on or before December first in
any year for the ensuing calendar year are not effective for the said
year, the classifications of risks and premium charges in effect for
the then calendar year shall remain in full force and effect and shall
be used and charged by the association in connection with the issue
of medical malpractice insurance policies for said ensuing calendar
year until classifications of risks and premium charges for said
ensuing calendar year are finally fixed and established. Classifica-
tions of risks and premium charges when finally fixed and estab-
lished for said ensuing calendar year shall become effective as of
January first of said year, and all premium charges affected by any
change thereby made which have been paid or incurred prior to the
time when such charges are finally fixed and established shall be
adjusted in accordance with such change, as of said Januaryfirst.
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For the purposes of this section, a medical malpractice insurance
contract shall mean an insurance contract issued by theassociation
covering liability arising out of the practice of medicine by a duly
licensed physician or the operation of a duly certified hospital with
respect to the treatment of patients, including all acts of its agents
and employees. This section shall not apply to a medical malprac-
tice insurance contract issued by a private insurer.
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1 SECTION 3. Said chapter 362 is hereby further amended by
2 striking out section 6, as most recently amended by chapter 333 of
3 the acts of 1980, and inserting in place thereof the following
4 section:
5 Section 6. As used in this section the following words shall have
6 the following meanings:
7 “Association” the joint underwriting association established
8 pursuant to the provisions of this section.
9 “Commissioner”, the commissioner of insurance.

10 “Health care provider”, any doctor of medicine, osteopathy,
11 optometry, dental science, podiatry, chiropractic, or a registered
12 nurse licensed under the provisions of chapter one hundred and
13 twelve of the General Laws, an intern, fellow, or medical officer
14 registered under the provisions of section nine of said chapter one
15 hundred and twelve, or a certified hospital, clinic, or nursing home,
16 and its agents and employees.
17 “Medical malpractice insurance”, insurance coverage against
18 the legal liability of the insured and against loss, damage, or
19 expense incident to a claim arising out of the death or injury or any
20 person as the result of negligence or malpractice in rendering
21 professional service by any health care provider.
22 “Net direct premiums”, gross direct premiums written on per-
-23 sonal injury liability insurance written pursuant to the provisions
24 of chapters ninety and one hundred and seventy-five of the General
25 Laws including the liability component of multiple paid package
26 policies as computed by the commissioner less all premium and
27 dividends credited or returned to policyholders or the unused or
28 unabsorbed portions of premium deposits.
29 A temporary, nonexclusive, joint underwriting association is
30 hereby established, consisting of all insurers authorized to write
31 and engaged in writing, within the commonwealth on a direct
32 basis, personal injury liability insurance pursuant to the provision^
33 of chapters ninety and one hundred and seventy-five of the Gener;

34 Laws including insurers covering such perils in multiple peril pack
35 age policies. Every such insurer shall be a member of the associa-
-36 tion and shall remain a member as a condition of its authority to
37 continue to transact such kind of insurance within the common-
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wealth. The purpose of the association shall be to provide medical
malpractice insurance on a self-supporting basis.
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The association shall, pursuant to the provisions of this section
and the plan of operation with respect to medical malpractice
insurance, have the power on behalf of its members to issue or to
cause to be issued policies of insurance to applicants, including
incidental coverages and subject to limits as specified in theplan of
operation but not to exceed one million dollars for each claimant
under one policy and three million dollars for all claimants under
one policy in any one year, or ten million dollars for all claimants
under one policy in any one year, provided that the applicant is a
hospital; to underwrite such insurance and to adjust and pay losses
with respect thereto, or to appoint service companies to perform
these functions; to assume reinsurance from its members, and to
assign reinsurance.
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The commissioner shall, after consultation with the joint un-
derwriting association, representatives of the public, the Massa-
chusetts Medical Society, Massachusetts Hospital Association and
other affected individuals and organizations promulgate a plan of
operation consistent with the provisions of this section, to become
effective and operative no later than July first, nineteen hundred and
seventy-five. Said plan of operation shall provide for economic,
fair and nondiscriminatory administration and for the prompt and
efficient provision of medical malpractice insurance and shall con-
tain other provisions including, but not limited to preliminary
assessment of all members for initial expenses necessary to com-
mence operations, establishment of necessary facilities, manage-
ment of the association, assessment of members to defray losses
and expenses, commission arrangements, reasonable and objective
underwriting standards, acceptance and cession of reinsurance,
appointment of servicing carriers and procedures for determining
amounts of insurance to be provided by the association. Said plan
shall also provide that any profit achieved by the association shall
be added to the reserves of the association or returned to the
policyholders as a dividend. Amendments to the plan of operation
may be made by the directors of the association, subject to the
approval of the commissioner, or shall be made at the direction of
the commissioner.
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Any licensed physician or hospital upon proof that the physician
or hospital has made a reasonable effort to obtain insurance and
has been unable to obtain it shall be entitled to apply to the
association for such coverage. Such application may be made on
behalf of an applicant by a broker or agent authorized by the
applicant. If the association determines that the applicant meets
the underwriting standards of the association as prescribed in the
plan of operation and there is no unpaid, uncontested premium
due from the applicant for prior insurance as shown by the insured
having failed to make written objection to premium charges within
thirty days after billing, the association, upon receipt of the premi-
um, or such portion thereof as is prescribed in the plan of opera-
tion, shall cause to be issued a policy of medical malpractice
insurance for a term of one year. If at any time the commissioner
determines that medical malpractice insurance is not adequately
available to any provider of health care in the commonwealth,
other than a licensed physician or hospital, he shall, after proper
notice and hearing, promulgate an order allowing the particular
provider of health care to be eligible for application to theassocia-
tion.
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The rates, rating plans, rating rules, rating classifications, terri-
tories and policy forms applicable to the insurance written by the
association and statistics relating thereto shall be subject to section
five A of this act. Within such time as the commissioner shall
direct, the association shall submit for the approval of the commis-
sioner, an initial filing, in proper form, of policy forms applicable
to medical malpractice insurance to be written by theassociation.
In the event the commissioner disapproves such initial filing, the
association shall amend such filing, in whole or in part, in accord-
ance with the direction of the commissioner. If the commissioner is
unable to approve such filing or amend filing, within the time
specified, he shall promulgate the policy forms, and rules to be used
by the association in writing such insurance.
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Any deficit sustained by the association in any one year shall be
recouped, pursuant to the plan of operation and the rating plan
then in effect by a rate increase applicable prospectively; provided,
however, that in no event shall a deficit incurred by theassociation
be charged, directly or indirectly, to any person other than the
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insured under a policy of medical malpractice insurance and pro-
vided, further, that for purposes of this sentence, when deficits
sustained on account of physician or hospital malpractice coverage
are being recouped, the term “policyholders” shall mean all those
licensed physicians or hospitals insured under a policy of medical
malpractice insurance, whether obtained through the joint un-
derwriting association or not.
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Effective after the initial year of operation rates, rating plans and
any provision for recoupment through policyholder assessment or
premium rate increase, shall be based upon the association’s loss
and expense experience, and investment income from unearned
premium and loss reserves together with such other information
based upon such experience as the commissioner may deem ap-
propriate. The resultant premium rates shall be on an actuarially
sound basis and shall be calculated to be self-supporting. In the
event that sufficient funds are not available for the sound financial
operation of the association, pending recoupment as provided
hereinbefore, all members shall, on a temporary basis contribute to
the financial requirements of the association in the manner here-
inafter provided. Any such contribution shall be reimbursed to the
members following recoupment as provided in this section. The
association shall offer policies on both a claims made and occur-
rence basis so that applicants may select either policy at their
option; provided, however, that the premium rate charged for both
claims made and occurrence policies shall be at rates established on
an actuarially sound basis and which are calculated to be self-sup-
porting.
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All insurers which are members of the association shall partici-
pate in its writings, expenses, and losses in the proportion that the
net direct premiums of each such member, excluding that portion
of premiums attributable to the operation of the association writ-
ten during the preceding calendar year, bears to the aggregate net
premiums written in the commonwealth by all members of the
association. Each insurer’s participation in the association shall be
determined annually on the basis of such net direct premiums
written during the preceding calendar year, as reported in the
annual statements and other reports filed by the insurer with the
commissioner. No member shall be obligated in any one year to
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reimburse the association on account of its proportionate share in
the deficit from operations of the association in that year in excess
of one per cent of its surplus to policyholders and the aggregate
amount not so reimbursed shall be reallocated among the remain-
ing members in accordance with the method ofdetermining partic-
ipation prescribed in this section after excluding from the compu-
tation the total net direct premiums of all members not sharing in
such excess deficit. In the event that the deficit from operations
allocated to all members of the association in any calendar year
shall exceed one per cent of their respective surplus to policy-
holders, the amount of such deficit shall be allocated to each
member in accordance with the method of determining participa-
tion prescribed in this section.
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The association shall be governed by a board ofeleven directors,
eight of whom shall be elected by cumulative voting by the
members of the association, whose votes in such election shall be
weighted in accordance with each member’s net direct premiums
written during the preceding calendar year. Three directors shallbe
appointed by the commissioner as representatives of the medical
profession. The eight elected directors serving on the first board
shall be elected at a meeting of the members, or their authorized
representatives, which shall be held at a time and place designated
by the commissioner. The other three directors serving on the first
board shall be appointed on or before the date of such meeting.
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Any applicant to the association, any person insured pursuant to
this section, or their representatives, or any affected insurer, may
appeal for review to the commissioner within thirty days after any
ruling, action, or decision by or on behalf of the association, with
respect to those items the plan of operation defines as appealable
matters. On receipt of any such appeal, the commissioner shall,
after due hearing and investigation, enter such finding or decision
as he deems shall best meet the purpose of this section.
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Any person aggrieved by any such finding, order or decision ancji
any person aggrieved by any other rule or regulation of the com-
missioner made pursuant to this section may, within ten days of
filing of any such finding, order, decision, rule or regulation in the
office of the commissioner, appeal therefrom to the superior court,
for the country in which the complainant resides. The court shall.
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after such notice to the parties as it deems reasonable, hold a
summary hearing on such appeal and shall have jurisdiction to
review all questions of fact and law, and to affirm or reverse such
finding in order to make any appropriate judgment.
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The association shall file in the office of the commissioner,
annually on or before the first day of March, a statement which
shall contain information with respect to its transactions, condi-
tion, operations and affairs during the preceding year. Such state-
ment shall contain such matters and information as are prescribed
and shall be in such form as is approved by the commissioner. The
commissioner may, at any time, require the association to furnish
additional information with respect to its transactions, condition
or any matter connected therewith considered to be material and of
assistance in evaluating the scope, operation and experience of the
association.
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The commissioner shall make an examination into the affairs of
the association at least annually. Such examination shall be con-
ducted and the report thereon filed in the manner prescribed in
section four of chapter one hundred and seventy-five of the Gener-
al Laws.
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There shall be no liability on the part of, and no cause of action
of any nature shall arise against the association, its agents or
employees, an insurer, any licensed agent or broker, or the com-
missioner or his authorized representatives, for any statement
made in good faith by them in any reports or communications
concerning risks insured or to be insured by the association, or any
administrative hearing conducted in connection therewith.
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SECTION 4. Said chapter 362 is hereby amended by striking
out section 13, as most recently amended by chapter 515 of theacts
of 1979, and inserting in place thereof the following section;

1
2
3

Section 13. Sections five A, six and twelve of this act shall take
effect upon their passage, and all other sections ofthis act shall take
effect on January first, nineteen hundred and seventy-six. Sections
five A and six of this act shall cease to be operative on December
thirty-first, nineteen hundred and eighty-three.
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SECTION 5. All orders, rules and regulations adopted, and
any classification of risks and adequate, just, reasonable and non-2
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3 discriminatory premium charges on claims made under the provi-
-4 sions of section five Aof chapter one hundred and seventy-five Aof
5 the General Laws in effect immediately prior to the effective date of
6 this act as they related to the joint underwriting association, shall
7 continue in force after said effective date unless and until sus-
-8 pended, revised, rescinded, cancelled, or revoked by the commis-
-9 sioner on insurance under the provisions of section six of chapter
10 three hundred and sixty-two of the acts of nineteen hundred and

I I seventy-five.
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