
No. 3166HOUSE
By Mr. Blanchette of Lawrence, petition of Kevin P. Blanchette,

Paul Kollios, William E. Moriarty, Marie J. Parente and Charles E.
Silvia for legislation to establish new paternity and support proceed-
ings. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Two

An Act establishing new paternity and support proceedings.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by insert-
-2 ing after chapter 209 A the following chapter:

3
4

5 Section 1. Duty to Support. Every person is chargeable with the
6 support of his or her spouse and his or her child up to the age of
7 eighteen or, where such child is domiciled in the home of a parent
8 and is principally dependent upon said parent for maintenance, to
9 age twenty-one. For the purpose of this section, the term “child”

10 shall include one born in wedlock, one born out of wedlock whose
11 father has acknowledged in writing his parternity of such child or
12 has been adjudged the father by a court of competent jurisdiction,
13 and one who was born before marriage but whose parents after-
-14 wards intermarry. Each person chargeable with support under this
15 section shall be required to furnish support according to his finan-
-16 cial ability.
17 Section 2. Joinder. In order to enforce such duty of support,
18 there shall be two causes of action, an action to establish paternity
19 of a child born or conceived out of lawful wedlock, including one
20 born to, or conceived by, a married woman but begotten by a man
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21 other than her husband, and an action to obtain a judgment of
22 support. An action to establish paternity may be joined with an
23 action to obtain a judgment of support either at the commence-
-24 ment of the action or at any subsequent time. Such joinder may be
25 requested by the court or any party, including the department of
26 public welfare. When such actions are joined, the court shall issue
27 separate and distinct judgments on the issues of paternity and
28 support. Any interested party may bring an action to establish
29 maternity of a child. 1 nsofar as is practicable, the provisions of this
30 chapter applicable to establishing paternity apply.
31 Section 3. Where Filed. Complaints to establish paternity or to
32 obtain a judgment of support shall be filed, heard, and determined
33 in the district, superior or probate court of the county in which the
34 child, spouse, or parent including a putative father resides. The fact
35 that the child was conceived or born outside the commonwealth
36 does not bar a proceeding to establish paternity in a county where
37 any party resides.
38 Section 4. Who May File, (a) Actions to establish paternity of a
39 child may be commenced by the mother, whether a minor or not,
40 by a person alleging to be the father, whether a minor or not, by the
41 child, by the child’s guardian, next of kin, or other person standing
42 in a parental relation to the child, by an authorized representative
43 of an organization doing charitable work and having an interest in
44 the child, or if the mother or child is a recipient ofany type of public
45 assistance, by the department of public welfare or the department
46 of social services. The department of public welfare may retain
47 private counsel to prosecute such actions.
48 (b) Actions to obtain a judgment of support may be commenced
49 by the spouse or child entitled to receive support; by a child’s
50 guardian, next of kin, or person standing in a parental relation,
5 1 where the action is on behalf of the child; by an authorized repre-
-52 sentative of an organization doing charitable work and having an
53 interest in the spouse or child entitled to receive support; and by the
54 department of public welfare, where the spouse or child is a recip-
-55 ient of public assistance.
56 Section 5. Long-arm Jurisdiction Paternity. A person who
57 has sexual intercourse in this commonwealth hereby submits to the
58 jurisdiction of the courts of the commonwealth as to any action
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59 brought under this chapter with respect to the paternity of a child
60 who may have been conceived by that act of intercourse. Personal
61 jurisdiction may be acquired by service in accordance with section
62 six of chapter two hundred and twenty-three A of the General
63 Laws.
64 Section 6. When Filed. Actions to establish paternity of a child
65 may be instituted during the pregnancy of the mother or at any
66 time after the birth of the child. In the case of any complaint
67 brought prior to the birth of the chid, no final judgment on the
68 issue of paternity shall be made until after the birth of the child. No
69 action brought hereunder shall be defeated due to a still birth or
70 premature termination of the pregnancy. In such event, the court
7! shall enter such order as it shall, after hearing, determine proper.
72 Actions to obtain a judgment of support may be instituted at any
73 time that a person to whom is owed a legal obligation to support
74 fails to receive such support.
75 Section 7. Civil Action Default Appointment of Counsel
76 in Paternity Cases. An action to establish paternity or to obtain a
77 judgment of support shall be a civil action governed by therules of
78 civil procedure including, where appropriate, rules relating to
79 domestic relations procedure. If the defendant fails to appear in
go court after he has been served and notified of the hearing in
8| accordance with such rules, the court may hear the plaintiff and
82 enter such judgment as the facts may warrant. At the pretrial
83 conference and in further proceedings, any party may be represent-
-84 ed by counsel. In an action to establish paternity, if the defendant is
85 indigent and the plaintiff is the department of public welfare, the
86 court may appoint counsel for the defendant.
87 Section 8. Confidentiality. In all actions to establish paternity
88 or in which paternity of a child is an issue, all complaints, plead-
-89 ings, papers, documents, or reports filed in connection therewith,
90 docket entries in the permanent docket and record books shall not
91 be available for inspection, unless a judge of the county where such
92 orders are kept, for good cause shown, shall otherwise order;
93 provided, however,that the child, his mother, and the man adjudi-
-94 cated to be the father may obtain copies of the judgment of filiation
95 establishing paternity and providing further that the department of
96 public welfare shall have access to such records when the child who
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97 is or was the subject of the complaint is a recipient of public
98 assistance. Such complaints, reports, pleadings, papers, and docu-
-99 ments, permanent docket and record books shall be segregated. A
100 separate permanent docket book and index shall be provided and
101 shall likewise be segregated.
102 Section 9. Pretrial Conference, (a) After an action to establish
103 paternity or to obtain a judgment of support has been commenced,
104 the court may order that a pretrial conference be held. Such
105 pretrial conference will be held before a judge or referee or master
106 appointed by a judge of the court. On the basis of the information
107 produced at the pretrial conference, the judge or the referee or
108 master conducting the conference shall evaluate, where approp-
109 riate, the probability of establishing paternity in a trial and whether
110 a judicial establishment of paternity would be in the best interests
111 of the child or the probability of obtaining a judgment of support
112 On the basis of the evaluation, an appropriate recommendation for
113 settlement shall be made to the parties, which may include the
114 following;
115 (I) That the action be dismissed with or without prejudice;
116 (2) In an action to establish paternity, that the matter be com-
117 promised by an agreement among the putative father, the mother,
118 and, where appropriate, the department of public welfare, in which
119 paternity is not established but in which a defined economic obliga-
120 tion is undertaken by theputative father, subject to approval of the
121 judge or referee, or master. In reviewing the obligation undertaken
122 by the putative father in a compromise agreement, the judge or
123 referee or master shall consider the best interest of the child,
124 discounted by the improbability, as it appears to him or her, of
125 establishing paternity in a trial of theaction. In the best interest of
126 the child, the court may order that the putative father’s identity be
127 kept confidential;
128 (3) In an action to establish paternity, that the putative father
129 voluntarily acknowledge his paternity of the child;
130 (4) In an action to obtain a judgment of support, that the matter
131 be compromised by an agreement among the parties, including.
132 where appropriate, the department of public welfare. Such agree-
133 ment shall establish a periodic support order to be paid by the
134 defendant and may include the payment of a sum for past support
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135 (b) If the parties accept a recommendation made in accordance
136 with subsection (a), judgment shall be entered accordingly.
137 (c) The pre-trial conference may be terminated and the action set
138 for trial if the judge or referee or master conducting the conference
]39 finds it unlikely that all parties would accept arecommendation he
140 might make under subsection (a).
141 (d) Where the mother of an illegitimate child and such child, in
142 an action to establish paternity, or spouse and child entitled to
143 receive support in an action to obtain a judgment of support, is a
144 recipient of public assistance, the department of public welfare
145 may refuse to accept a recommendation under this section, and
146 such refusal shall cause the action to be set for trial
147 Section 10. Blood Tests. In an action to establish paternity, the
148 court may, on the motion of any party or upon its own motion,
149 order the mother, the child, and the putative father to submit to
150 one of more blood grouping tests, including, but not limited to
151 genetic, extended factor, tissue, or Human Leukocyte Antigens
152 (H.L.A.) tests to be performed by a qualified physician or other
153 qualified person and may appoint an expert qualified as an exa-
154 miner of genetic markers to analyze and interpret the results and to
155 report to the court. The results of such tests, including a statistical
156 probability of the alleged father’s paternity based upon such tests,
157 shall be admissible in evidence and shall be weighed along with
158 other evidence of the putative father’s paternity. If the results of
159 blood tests or an expert’s analysis of inherited characteristics is
160 disputed, the court may then order that an additional test be made
161 at the same laboratory or an independent laboratory at the expense
162 of the party requesting additional testing. Verified documentation
163 of the chain of custody of blood specimens is competent evidence
164 to establish such chain of custody. The fact that any party refuses
165 to submit to a blood test shall be admissible. The cost of making
166 such tests shall be chargeable against the party making the motion.
167 If such party is financially unable to pay for the costs of a test, the
168 court may direct payment from its own funds or by the Common-
169 wealth.
170 Section 11. Temporary Orders. During the pendency of an ac-
171 tion to obtain a judgment of support, the court may, upon the
172 motion of the plaintiff including, where appropriate, the depart-
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173 merit of public welfare, and upon notice to the defendant, enter

temporary orders providing for the support of the spouse and/or
children, and such orders shall continue in force until modified or
revoked. Violations of such an order may be punished as contempt
or enforced in the manner provided in section fifteen of this chap-
ter.

174
175
176
177
178
179 Section 12. Trial. In actions under this chapter, the trial shall

be by the court without a jury. In an action to establish paternity,
the court may exclude the general public from the room where the
trial is held and may admit only persons directly interested in the
case, including officers of the court and witnesses. In an action to
obtain a judgment of support, once a family relationship which
gives rise to an obligation to support is proved, the defendant is
prima facie presumed to have sufficient means to furnish such
support.

180
181
182
183
184
185
186
187
188 Section 13. Evidence, (a) Both the plaintiff and the defendant

are competent to testify in proceedings hereunder.189
190 (b) Upon refusal of any witness, including a party, to testify

under oath or produce evidence, the court may order him or her to
testify under oath and produce evidence concerning all relevant
facts. If the refusal is upon the ground that his testimony or
evidence may tend to incriminate him, the court may grant him
immunity from all criminal liability on account of the testimony or
evidence he is required to produce. An order granting immunity
bars prosecution of the witness for any offense shown in whole or
in part by testimony or evidence he is required to produce, except
for perjury in his testimony. The refusal of a witness who has been
granted immunity, to obey an order to testify or produce evidence
may be punished as civil contempt of the court.

191
192
193
194
195
196
197
198
199
200
201
202 (c) In an action to establish paternity, the mother and the puta-

tive father shall be competent to testify. If the mother is married,
both she and her husband may testify to nonaccess and parentage
of the child.

203
204
205
206 (d) In an action to establish paternity, testimony relating to

sexual access to the mother by an unidentified man at any time or
by an identified man at any time other than the probable time of
conception of the child is inadmissible in evidence, unless offered
by the mother.

207
208
209
210
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(0 All other evidence relevant to the issue of paternity of the
child or support of a spouse or child shall also be admissible.

211
212

Section 14. Judgments, (a) In an action to establish paternity,
if the court finds that the maleparty is the father of the child, it shall
make a judgment of filiation declaring and establishing paternity.
The judgment establishing or not establishing paternity is deter-
minative for all purposes. If the mother or the child is a recipient of
public assistance, the court shall notify the department of public
welfare of the judgment. If the judgment is at variance with the
child’s birth certificate, the court may order that a new birth
certificate be issued under section thirteen of chapter forty-six of
the General Laws.

213
214
215
216
217
218
219
220
221
222

(b) (1) In an action to obtain a judgment of support, if the court
finds that the defendant is chargeable with the support of the
plaintiff, the court shall make an order requiring the defendant to
pay weekly or at other fixed periods a fair and reasonable sum for
and toward the support of the plaintiff. In addition, the court may
order the defendant to pay the plaintiff a sum for past support
including payment for medical expenses. Any periodic support
order or order for past support shall be consistent with the defend-
ant’s ability to pay. Where the person to be supported is a recipient
of public assistance, the court may order the defendant to make
partial or complete restitution to the department of public welfare
for past assistance, including medical assistance, provided such
person.

223
224
225
226
227
228
229
230
231
232
233
234
235
236 (2) In determining the amount to be paid, the court may consid-

er all relevant facts including, but not limited to:237
238 (a) Needs of the persons entitled to support including necessary

shelter, food, clothing, medical care, and education;239
240 (b) Standard of living and circumstances of the defendant;
241 (c) Relative financial means of all parties, including their age,

health, station, occupation, amount and sources of income, voca-
tional skills, employability, estate, liabilities, and opportunity for
each for future acquisition of capital assets and income;

242
243
244
245 (d) Earning ability of all parties;
246 (e) Age of child;
247 (0 Need and capacity of child for education, including higher

education; and248
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(g) Value of services, including those as a homemaker, contrib-
uted by custodian parent.

249
250

(3) It shall not be a defense that the defendanthas ceased to have
custody or the right to custody of a minor child for whom support
is sought, or that the plaintiff is interfering with defendant’s right of
visitation.

251
252
253
254
255 (4) Where the spouse or child entitled to receive support is a

recipient of public assistance, the court shall make the judgment of
support payable to the department of public welfare, to the extent
of benefits payable to them and for as long as the recipient receives
public assistance; provided, however, that nothing herein shall
prohibit an order of payment of arrears to the department after the
recipient ceases to receive public assistance. If the department is
not a party to the action, the court shall notify the department of
the judgment of support.

256
257
258
259
260
261
262
263

Section 15. Enforcement. A judgment of support issued in con-
clusion of proceedings under this chapter or a temporary support
order issued under section eleven may be enforced with one or
more of the following methods;

264
265
266
267

(a) Contempt in accordance with section thirty-five of chapter
two hundred and fifteen;

268
269

(b) Wage assignment in accordance with section thirty-six of
chapter two hundred and eight, section thirty-two (e) of chapter
two hundred and nine, or section five of chapter two hundred and
seventy-three;

270
271
272
273

(c) Execution;274
275 (d) Attachment;
276 (c) Trustee process, in accordance w ith the provisions of chap-

ter two hundred and forty-six;277
278 (0 Equitable actions to reach and apply for the enforcement of

judgments; and279
280 (g) Any other civil remedy available for the enforcement of

judgments or for the enforcement of support orders under chapter
two hundred and eight and two hundred and nine of the General
Laws.

281
282
283

Section 16. Modification. The court has continuing jurisdic-
tion to modify, increase or revoke a judgment of support at any
time after the judgment was made as the circumstances of the parties

2H4
285
286
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287 and the benefit of the spouse or children require or if the court finds
288 that the defendant is required to pay an amount beyond his means
289 or beyond what is required for support.
290 Section 17. Agreements, (a) In lieu of or in conclusion of pro-
-291 ceedings to establish paternity, the written acknowledgment of
292 paternity executed by the putative father, whether a minor or not,
293 when accompanied by a written affirmation of paternity executed
294 and sworn to by the mother of the child and filed with and ap-
295 proved by the court for the county in which the mother of the child
296 or the putative father reside, shall have the same force and effect as
297 a judgment of filiation by that court. In any subsequent proceeding
298 to establish a support obligation under this chapter, a prior judg-
299 ment as to paternity shall be res adjudicata as to that issue and shall
300 not be reconsidered by the court.
301 (b) In lieu of or in conclusion of proceedings to obtain a judg-
302 ment of support, the written agreement to support executed by a
303 spouse or parent, whether a minor or not, when filed with and
304 approved by the court in the county where either the plaintiff or
305 defendant lives shall have the force and effect of a judgment of
306 support by the court. Any such agreements shall be admissible in a
307 proceeding to establish a judgment of support under this chapter.
308 and the court shall have the authority to order and enforce pay-
309 ment of any sums due under such written agreement; provided.
310 however, that the court shall insure that such order is reasonable in
311 light of the defendant’s ability to pay.
312 (c) No complaint brought under this chapter may be withdrawn
313 except on approval of a judge assigned to the court in which the
314 complaint was filed. Any agreement or settlement, made before or
315 after the complaint was filed, other than an agreement made under
316 the provisions of section seventeen, shall take effect only upon
317 approval of the terms thereof by a judge of the court in which the
318 complaint was filed, and where the spouse, mother, or child is a
319 recipient of public assistance, with the approval of the department
320 of public welfare. When so approved, such agreements shall be
321 binding upon all persons executing them, whether such person is a
322 minor or an adult.
323 Section 18. Other Proceedings. No proceeding under chapter
324 two hundred and eight, two hundred and nine, or two hundred and
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seventy-three shall be a bar to any proceeding under this chapter;
provided, however, that the court in its discretion may consolidate
an action brought under this chapter with an action brought under
chapters two hundred and eight, two hundred and nine, or two
hundred and seventy-three or dismiss an action brought under this
chapter due to the pendancy of an action under chapters two
hundred and eight, two hundred and nine, and two hundred and
seventy-three.

325
326
327
328
329
330
331
332
333 Section 19. Severability. If any provision of this chapter or the

application thereof to any person or circumstances is held invalid,
the invalidity does not affect other provisions or applications of the
chapter which can be given effect without the invalid provision or
application, and to this end the provisions of this act are severable.

334
335
336
337

SECTION 2. Section twenty-one of chapter eighteen, as most
recently amended by chapter nine hundred and twenty-five of the
acts of 1977, is hereby further amended by adding the following
sentence:

i

3
4
5 The department may in its own name or in the name of the

recipient initiate proceedings to establish paternity and to obtain a
judgment of support under chapter two hundred and nine B,

6
*7

SECTION 3. Section thirteen of chapter forty-six of the Gener-
al Laws, as most recently amended by sections sixteen and seven-
teen of chapter five hundred and fifty-two of the acts of 1978, is
hereby further amended by adding to the second and third para-
graphs the following sentences:

1

3
4
S

Upon receipt of a certified order of a judgment establishing
paternity under chapter two hundred and nine B and a court order
to issue a new birth certificate under that chapter, the clerk of the
city or town where the child was born shall prepare a new birth
certificate consistent with the findings of the court and shall substi-
tute a new certificate for the original certificate. The fact that
paternity was established after the child’s birth shall not be ascer-
tainable from the new certificate but the actual place and date of
birth shall be shown. The evidence upn which the new birth certifi-
cate was made and the original birth certificate shall be kept in a
sealed and confidential file and shall be subject to inspection only
upon consent ol the court and all interested parties.

6

X

9

10
I I
12
13

14
15
16
17
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1 SECTION 4. Section three ofchapter two hundred and twenty-
-2 three Aof the General Laws, as most recently amended by chapter
3 four hundred and thirty-five of the acts of 1976, is hereby further
4 amended by striking the word “or” in clause (0, and by striking the
5 period at the end of clause (g) and inserting the following: —; or
6 (h) having sexual intercourse in this commonwealth, which in-
-7 tercourse may have resulted in the conception of a child, notwith-
-8 standing the subsequent departure of the defendant in said action
9 from the commonwealth, said action being valid as to judgments of

10 paternity and for the payment of support, if the plaintiff continues
11 to reside within the commonwealth.

1 SECTION 5. Sections twelve and twelve Aof chapter two
2 hundred and seventy-three of the General Laws, as most recently
3 amended by section five of Chapter eight hundred and forty-eight
4 of the acts of nineteen hundred and seventy-seven, are hereby
5 repealed.

1 SECTION 6. Section 7 of chapter 190 of the General Laws, as
2 most recently amended by chapter 396 of the acts of 1980, is hereby
3 further amended by adding after the words “two hundred and
4 seventy-three” in the first sentence the following words: or
5 chapter two hundred and nine B.

1 SECTION 7. Complaints to establish paternity or obtain a
2 judgment for the payments of support shall be filed no earlier than
3 January 1, 1983.
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