
No. 4328HOUSE
Bv Mr DiMasi of Boston, petition of Salvatore F. DiMasi relative

to the release and confinement of prisoners pending judicial proceed-
ings. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Two.

An Act relating to release and confinement pending judicial

PROCEEDING.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 276 of the General Laws is hereby
2 amended by striking out section fifty-eight, as amended by Statute
3 1978, chapter 478, section 28G, and inserting in its place the
4 following section;
5 Section 58. A justice or a clerk or assistant clerk of the trial
6 court, a bail commissioner or master in chancery, in accordance
7 with the applicable provisions of the preceding section, shall, when
8 a prisoner is held under arrest or committed either with or without
9 a warrant for an offense other than an offense punishable by death,

10 or for any offense on which a warrant of arrest has been issued
11 by the superior court, hold a hearing in which the defendant and
12 his counsel, if any, may participate and inquire into the case and
13 shall admit such person to bail on his personal recognizance with-
-14 out surety unless said justice, clerk or assistant clerk, bail commis-
-15 sioner or master in chancery determines, in the exercise of his
16 discretion, that such a release will not reasonably assure the ap-
-17 pearance of the prisoner before the court. In his determination,
18 said justice, clerk or assistant clerk, bail commissioner or master in
19 chancery shall, on the basis of any information which he can
20 reasonably obtain, take into account the nature and circumstances
21 of the offense charged including the weight of the evidence against
22 the prisoner, the prisoner’s family ties, financial resources, employ-
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23 ment record and history of mental illness, his reputation and, the
24 length of residence in the community, his record of convictions, if
25 any, any flight to avoid prosecution or any failure to appear at any
26 court proceeding to answer to an offense.
27 A person authorized to take bail may charge the fees authorized
28 by section twenty-four of chapter two hundred and sixty-two, if he
29 goes to the place of detention of the prisoner to make a determina-
-30 tion provided for in this section although said prisoner is released
31 on his personal recognizance without surety. Said fees shall not be
32 charged by any clerk or assistant clerk of a district court during
33 regular working hours.
34 A prisoner aforesaid charged withan offense and not released on
35 his personal recognizance without surety by a clerk or assistant
36 clerk of the district court, a bail commissioner or master in
37 chancery shall forthwith be brought before the next session of the
38 trial court for a review of the order to recognize in accordance with
39 the standards set forth in the first paragraph of this section.
40 If it is determined that such a release will not reasonably assure
41 the appearance of the prisoner before the court, the judge shall,
42 either in lieu of or in addition to the above methods of release,
43 impose the first of the following conditions of release that will
44 reasonably assure the appearance of the person for trial or, if no
45 single condition will give that assurance, any combination of the
45 following conditions;
47 (I) a condition placing the person in the custody ofa designated
4g person agreeing to supervise him;
49 (2) a condition placing restrictions on the person’s travel, asso-
-50 ciations, or place of abode, during the period of release;
51 (3) a condition requiring the execution of an appearance bond
52 in a specified amount, and the deposit with the clerk of the court, in
53 cash or other security as directed, of a sum not to exceed ten percent
54 of the amount of the bond, such deposit to be returned upon the
55 performance of the conditions of release;
56 (4) a condition requiring the execution of a bail bond with
57 sufficient solvent sureties, or the deposit of cash in lieu thereof.
58 A judge authorizing the release of a person pursuant to this
59 section shall issue an order containing a statement of the condi-
-60 tions of release imposed, shall advise him of the penalties applica-
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61 ble to a violation of a condition of his release, and shall advise him

62 that a warrant for his arrest will be issued immediately upon such a

63 violation. A failure to advise the person of the penalties applicable
64 for failure to appear as required is not a bar or defense to a
65 prosecution under section eighty-two A.
66 A person concerning whom conditions of release are imposed,
67 and who after twenty-four hours from the time of the release

68 hearing continues to be detained as a result of his inability to meet

69 the conditions of release, may, upon application, have the condi-
-70 tions reviewed by the judge who imposed them.
71 Unless the conditions of release are amended and the person is
72 thereupon released on another condition, the judge shall set forth
73 in writing the reasons for continuing the conditions imposed. If the
74 judge who imposed conditions of release is not available, any other
75 judge of that department may review such conditions.
76 A judge ordering the release of a person on a condition specified
77 in this section may at any time amend his order to impose addition-
-78 al or different conditions of release.
79 Any information may be presented and considered in connec-
-80 tion with an order entered pursuant to this section regardless of its
81 admissibility under the rules governing admission of evidence in
82 criminal trials.

1 SECTION 2. Chapter 276 of the GeneralLaws is hereby further
2 amended by adding after section fifty-eight, the following sec-
-3 tion:
4 Section 58A. If it is determined that the prisoner is eligible for
5 release under section fifty-eight, the court shall determine, in the
6 exercise of its discretion, whether such release will endanger the
7 safety of any other person or the community. In making this
8 determination the Court shall consider the factors enumerated in
9 section fifty-eight as well as {1) the state of the prisoner’s physical

10 emotional and mental health including drug use or dependency, (2)
1 1 whether the prisoner was on probation, parole or other release
12 pending completion of sentence for a conviction at the time of the
13 current arrest.
14 If the court determines that the release of the prisoner under
15 section fifty will endanger the safety of another person or the
16 community it shall condition that release on the prisoner’s com-
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17 pliance with one or more of the following conditions;
18 (I) that the prisoner report to a designated law enforcement
19 agency at specified intervals;

20 (2) that the prisoner refrain from excessive use of alcohol or
21 other drugs;
22 (3) that the prisoner avoid all contact with specific individuals
23 who may be called as witness by the Commonwealth and their
24 families;
25 (4) that the prisoner not possess a firearm or other dangerous
26 weapon;
27 (5) that the prisoner undergo any medical or psychiatric treat-
-28 ment prescribed by the court.
29 If the court determines that the prisoner’s release poses a danger
30 to the community or to an individual which cannot be alleviated by
31 the imposition of one or more of the above conditions, the court
32 shall require the prisoner to satisfy any other condition reasonably
33 necessary to assure the safety ofany other person or the communi-
-34 ty including a condition requiring that the prisoner return to
35 official detention after specified hours or during specified periods,
36 and abide by such other severe restrictions on the person’s free-
-37 dom, associations or activities that the court deems appropriate. If
38 a prisoner is ordered returned to official detention under this
39 section, he shall be brought to trial, as soon as, reasonably possible.
40- Any information may be presented and considered in connec-
-4) tion with an order entered pursuant to this section regardless ofits
42 admissibility under the rules governing admission of evidence in
43 criminal trials.

1 SECTION 3. Chapter 276 of the General Laws is hereby further
2 amended by inserting after section fifty-eight A, the following new
3 section:
4 Section 588. A prisoner or the Commonwealth may appeal a
5 final order under section fifty-eight or fifty-eight Ato a justice of
6 the Appeals Court. An order so appealed shall be affirmed if it is
7 supported by the record of the proceedings below. If the order is
8 not so supported, the single justice may modify it in accordance
9 with sections fifty-eight and fifty-eight A, or the court may remand

10 the case for a further hearing. Such an appeal shall be determined
1 I promptly in accordance with any rules of court that may be devised
12 for such purpose.
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