
No. 4488HOUSE
By Mr. DiMasi of Boston, petition of Salvatore F. DiMasi for

legislation to create the Massachusetts public counsel system. The
Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Two

An Act creating the Massachusetts public counsel system.

Be it enacted by the Senate andHouse of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Section 1. The General Laws are hereby amended by in-
-2 setting after Chapter 211 C the following chapter:

3 CHAPTER 211D

5 Section 1. Declaration of Purpose.

6 It is hereby declared to be the policy of the commonwealth
7 to provide uniform, high-quality and timely legal representa-
-8 tion to every individual for whom, by reason of his inability
9 to pay, counsel must be appointed under the law of the com-

10 monwealth, the law of the United States, or pursuant to the
11 order ofany court of the commonwealth.

12 Section 2. The Massachusetts Public Counsel Board:
13 Appointment, Membership.
14 There is hereby created a Massachusetts public counsel
15 board to plan for, oversee, and coordinate the delivery of
16 criminal and certain noncriminal legal service by all salaried
17 public counsel, bar advocate and other assigned counsel pro-
-18 grams, and private attorneys serving on a per case basis. The
19 board shall consist of fifteen members appointed by the jus-

-20 tices of the supreme judicial court, five of whom shall hold
21 office for an initial term of three years, five for an initial term
22 of two years, and five for an initial term of one year. Upon
23 completion of a member’s term, a successor shall be appointed
24 for a term of three years, provided, however, that a member
25 may succeed himself. Vacancies shall be filled through ap-
-26 pointment by the justices of the supreme judicial court for
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27 the unexpired term. The position of any member who misses
28 three consecutive meetings shall be deemed vacant and a suc-
-29 cessor shall be appointed for the unexpired term. Members of
30 said board may be removed by the justices of the supreme
31 judicial court for cause. No member of the board shall re-
-32 ceive any compensation for services, but each member shall
33 be reimbursed for actual traveling expenses incurred in at-
-34 tending the board meetings.
35 A chairman of the board shall be selected by a majority
36 vote of the entire membership of the board. The chairman
37 shall serve for a term of one year and until his successor is
38 chosen and qualified. Judges, prosecutors and law enforce-
-39 ment personnel shall not be eligible to serve on the board.

42 The board shall:
43 (a) provide counsel to any individual at any stage of any
44 preceding in any court of the commonwealth, provided the
45 law of the commonwealth, the law of the United States, or the
46 order of any court of the commonwealth requires that such
47 individual is represented by counsel and such individual is
48 unable to obtain counsel by reason of an inability to pay;
49 (b) provide counsel to any individual who is unable to ob-
-50 tain counsel by reason of inability to pay in;
51 (1) cases involving appeals, writs of habeas corpus or post-
-52 commitment remedies, if the chief counsel is first satisfied
53 tha t any such proceeding would not be frivolous
54 (2) cases involving the right of access to the courts by in-
-55 carcerated persons;
56 (c) appoint the chief counsel by a majority vote of the en-
-57 tire board;
58 (d) develop and oversee the implementation of an annual
59 plan for the provision of counsel in each court and in each
60 county of the commowealth, which plan shall specify an allo-
-61 cation of salaried public counsel resources and private bar
62 resources in order to carry out the purposes of this act;
63 (e) prepare an annual budget to implement the required
64 annual plan and submit said budget directly to the gover-
-65 nor.
66 (f) establish a salary schedule for salaried employees and

40 Section 3. Massachusetts Public Counsel Board.
41 Duties and Powers.
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67 a schedule of reasonable fees for bar advocate and other as-
-68 signed counsel programs and for private attorneys serving on
69 a per case basis, which is sufficient to encourage participation
70 by qualified and experienced private counsel, and review each
71 such schedule on an annual basis; provided, however, that sal-
-72 aried public counsel shall not be paid less than assistant dis-
-73 trict attorneys of comparable experience;
74 (g) establish policies and procedures regarding the ap-
-75 proval and payment of bills submitted by assigned counsel
76 programs, bar advocate programs and private attorneys serv-
-77 ing on a per case basis.
78 (h) establish qualifications, terms and conditions of em-
-79 ployment and all other necessary personnel guidelines for per-
-80 sons hired by the chief counsel; provided, however, that all
81 salaried counsel shall be hired on a full time basis and shall
82 be prohibited from engaging in the private practice of law;
83 (i) establish procedures for the review of client com-
-84 plaints;
85 (j) prepare an annual report which report shall be a public
86 document;
87 (k) meet periodically as may be necessary, but not less than
88 quarterly; a majority of the board members shall constitute a
89 quorum; and decisions shall require a majority vote of those
90 present; provided, however, that selection of the chief counsel
91 shall require a majority vote of the entire board. Each mem-
-92 ber of the board shall have one vote, and voting by proxy
93 shall be prohibited;
94 (1) develop policies and procedures for the delivery of legal
95 services by both salaried public counsel and assigned private
96 counsel by which:
97 (1) attorneys shall receive reasonable caseloads
98 (2) from the earliest stages of a case through resolution,
99 including any appeals, representation shall be provided by the

100 same attorney except when strict adherence to such a policy
101 is not in the interests of justice
102 (3) an attorney shall not represent codefendants in any
103 matter in which there is a conflict of interest
104 (4) adequate supervision shall be provided by experienced
105 attorneys who shall be readily available to less experienced
106 attorneys



[JanuaryHOUSE -No. 44884

107 (5) suitable programs of initial training and continuing
education shall be available108

109 (6) investigative assistance shall be available
110 (7) such social services as counseling, diversion and job

training programs which may be necessary for the prepara-
tion of a proper defense or dispositional plan shall be avail-
able

11l
112
113
114 (8) expert witness assistance, shall be available

(9) clerical assistance, conference space, a law library and
model forms shall be available, and

115
116

(10) all legal services which are provided by the public
counsel system shall be of a uniformly high quality;

117
118
119 (m) develop policies and procedures for monitoring and

evaluating the performance of all salaried public counsel, bar
advocate and other private assigned counsel programs and
private attorneys serving on a per case basis;

120
121
122

123 (n) establish guidelines for the qualification and removal of
private attorneys who accept assignments;124

125 (o) establish guidelines for hiring and removal of salaried
public counsel;126

127 (p) apply for and accept any funds which may become
available from government or private sources including grants,
gifts, donations or bequests;

128
129
130 (q) enter into contracts for the lease of office space, equip-

ment and services as may be necessary to carry out the pur-
pose of this act;

131
132
133 (r) enter into contracts wuth qualified bar advocate pro-

grams or other qualified assigned counsel programs for the
delivery of legal services as contemplated by this act, pro-
vided that such programs meet the standards for the delivery
of legal services established by the board pursuant to this
act;

134
135
136
137
138

(s) develop all other policies and procedures and perform
all other duties necessary and incidental to the delivery of
legal services to persons eligible under this act.

139
140
141

In no even, shall the board or its members interfere with
the discretion, judgment or advocacy of any salaried public
counsel or of any assigned private counsel in the handling of
an individual case.

142
143
144
145
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146 Section 4. The Chief Counsel: Qualifications,
147 Appointment, Term

}
Removal

148 The chief counsel shall be an attorney with at least five
149 years’ experience in the practice of criminal law, and have
150 experience in or familiarity with public administration or in
151 the delivery of legal services, and shall be dedicated to the
152 goals of providing high quality representation for eligible
153 persons and to improving the quality of legal services to the
154 poor.
155 The chief counsel shall be appointed to a term of three
156 years, and shall serve until the qualification and appointment
157 of a successor, provided, however, that the chief counsel may
158 be reappointed upon expiration of each term. The chief coun-
-159 sel shall devote full time to the perfonnance of the duties and
160 responsibilities of the office and shall not engage in the pri-
-161 vate practice of law. The salary of the chief counsel shall be
162 equal to that of the district attorney of Suffolk County.

163 During the course of a term of office, the chief counsel may
164 be removed by a majority vote of the public counsel board for
165 good cause shown after notice and a fair hearing before the
166 board.
167 Section 5. The Chief Counsel: Duties.
168 The chief counsel shall:
169 (a) supervise the operation, activities, policies and pro-
-170 cedures of the public counsel program;
171 (b) serve as chief legal officer of the salaried public counsel
172 division of the public counsel program and make all final de-
-173 cisions regarding the disposition of any case handled by that
174 division;
175 (c) prepare and submit to the board for its approval the
176 annual budget of the public counsel program;
177 (d) prepare and submit to the board for its approval such
178 personnel and employment policies as the board shall re-
-179 quire;
180 (e) prepare and submit to the board and such other per-
-181 sons as may be appropriate an annual report of the activities
182 of the office in such form as the board shall direct;
183 (f) determine when and where it is necessary to establish
184 offices for the public counsel program and arrange for the
185 rental of such space consistent with the policy and procedure
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186 of the department;
187 (g) accept referrals from judges, courts or agencies for

the provision of any appropriate legal services in accordance
with contracts and policies of the board, and inform the re-
ferring judge, court, or agency of the name and address of the
specific attorney who has been assigned to each case;

188
189
190
191
192 (h) accept requests for and provide timely representation

pursuant to section 9 of this act to persons, who, at the dis-
cretion of the chief counsel, may be entitled to counsel or for
whom the provisions of legal services is apporpriate in the
interests of justice;

193
194
195
196
197 (i) as appropriate, engage in advocacy concerning legisla-

tion, agency rules or procedures, and rules of court and com-
mence actions for declaratory judgment in the name of the
Massachusetts public counsel board or any client, and take
any other action where the interests of persons who may be
eligible for representation by public counsel may be affected.

198
199
200
201
202
203 (j) provide counsel in such manner as to avoid conflicts of

interest, and at any stage of the proceedings, appoint succes-
sor counsel when necessary or advisable to ensure effective
representation.

204
205
206
207 (k) develop procedures for making a preliminary determi-

nation of eligibility for legal services in matters where rep-
resentation may be required in the interests of justice prior
to an appearance in court;

208
209
210

(1) perform all other duties necessary or incidental to the
performance of any duty enumerated in this chapter.

1 1

212
Section 6. Chief Counsel Pouters.213
The chief counsel may delegate the legal representation of

any person to any salaried staff attorney of the public counsel
division or to any member of the bar of the commonwealth
qualified to accept cases under this act.

214
215
216
217

Section 7. Appointment and Removal of Salaried218
Personnel.219

The chief counsel shall appoint all salaried staff personnel
necessary for the carrying out of the duties of the department
pursuant to the policies established by the board. The chief
counsel may remove any such staff member pursuant to the
policies established by the board.

220
221
99

>23
224
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226 The board shall develop a plan for use of qualified bar ad-
-227 vocate and other assigned counsel programs and of qualified
228 private attorneys serving on a per case basis to provide rep-
-229 resentation to eligible persons in the various types of cases
230 under this act. The chief counsel shall specify the qualifica-
-231 tions which attorneys must demonstrate to be deemed quali-
-232 fled to provide representation for the various types of cases
233 under this act, and shall further specify how such attorneys
234 shall be assigned and compensated in a fair and orderly man-
-235 ner. Each bar advocate program or other assigned counsel
236 program and any private attorney who has been appointed on
237 a per case basis shall submit all appropriate bills to the chief
238 counsel, who shall review each bill and reject it or approve it
239 in whole or in part. The chief counsel shall pay each bill as
240 appropriate according to the payment schedule established by
241 the board.

243 (a) Representation may be provided as soon as an eligible
244 person is arrested or detained or when the person reasonably
245 believes that a process will commence resulting in a loss of
246 liberty or in a legal disability of a criminal or punitive nature,
247 and may continue through the exhaustion of remedies;
248 (b) When a person comes before a court and requests that
249 counsel be assigned, that court shall make a determination of
250 the person’s eligibility to receive assigned counsel. If the
251 court determines the person to be eligible, it shall assign coun-
-252 sel in accordance with thepolicies of the board;
253 (c) Upon initial contact with a person who has not come
254 before a court, the chief counsel shall, pursuant to section
255 5(1) of this act, make a determination of the person’s eligi-
-256 bility for legal services subject to the determination of eligi-
-257 bility which will be made by the court on first appearance by
258 said person. If the chief counsel determines such a person to
259 be eligible for legal services, he shall offer specific advice as
260 to relevant constitutional or statutory rights and matters of
261 defense, commence fact investigations, collect information
262 relative to pretrial release and perform any and all other func-
-263 tions necessary and appropriate to the delivery of legal serv-
-264 ices. If such a person is determined to be not eligible for legal

225 Section 8. Appointment of Private Counsel.

242 Section 9. Commencement ofRepresentation.
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(

265 services, the chief counsel shall decline the case and assist the
266 person in obtaining private counsel. However, no private
267 counsel shall serve said person on a fee basis who has had
268 involvement in the matter at hand as public counsel.
269 (d) In commencing representation, the chief counsel
270 shall:
271 (1) respond to all inquiries made by, or on behalf of, any
272 eligible person whether or not such person is in the custody of
273 law enforcementofficials
274 (2) establish the capability to provide emergency represen-
-275 tation on a twenty-four hour basis
276 (3) implement systematic procedures, including checks of
277 all pretrial detention facilities, to ensure that prompt repre-
-278 sentation is available to all persons eligible for services
279 (4) provide adequate facilities for interviewing prosptv-
-2SO tive clients who have not been arrested, or who are free on
281 pretrial release
282 (5) prepare, distribute, and make available by posting in
283 conspicuous places in all police stations, court houses, and de-
-284 tention facilities a brochure that describes in simple, cogent
285 language or languages the rights of eligible persons and the
286 nature and availability of legal services, including the tele-
-287 phone number(s) and address(es) of the local public counsel
288 office (s) and, where applicable, of the assigned counsel pro-
-289 gram; and
290 (6) publicize its services in the media;
291 (e) Personnel of any law enforcement authority having
292 custody of any person shall determine whether such person
293 has an attorney upon taking the person into custody. If the
294 person has no attorney, the law enforcement authority
295 shall:
296 (I) clearly inform the person of the right to be represented
297 by an attorney at public expense if he is unable to afford the
298 cost of representation; and
299 (2) assist the person contacting the appropriate public
300 counsel office or assigned program.

1 Section 2. Section 34D of Chapter 221 of the General Laws
2 is hereby repealed.

1 Section 3. This act shall take effect on July 1,1982.


