
SENATE No. 132

By Mr. Walsh, a petition (accompanied by bill, Senate, No. 132) of

Paul W. Flynn and Joseph B. Walsh for legislation to require fair con-
duct by petroleum product francnisors. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-three.

An Act requiring fair conduct by petroleum product

FRANCHISORS.

Be it enactedby the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. (NEW) (a) The legislature of the state of Mas-
-2 sachusetts finds and declares that the distribution and sales

3 of gasoline and petroleum products through franchises within
1 the state of Massachusetts, including the rights and obliga-

tions of suppliers and dealers, vitally affects it general econ-
6 omy. In order to promote the public interest and public wel-

fare, to avoid undue control of the dealer by supplier, to foster
and keep alive vigorous and healthy competition for the ben-

9 efit of the public by prohibiting practices through which fair
10 and honest competition is destroyed or prevented, to promote
11 the public safety, to prevent deterioration of facilities serv-
-12 icing motor vehicles on the highways of the state, to prevent
13 dealers from unnecessarily going out of business thereby re-
-14 suiting in unemployment with loss of tax revenue to the state
15 and its resultant undesirable consequences, and to offset evi-
-16 dent abuses within the petroleum industry as a result of in-
-17 equitable economic power, it is necessary to legislate stand-
-18 ards pursuant to the exercise of the police power of this state
19 governing the relationship between suppliers and distributors
20 of gasoline and petroleum products and the dealers within the
21 state who sell -those products to thepublic.
22 (b) In recognition of the factors set forth in subsection (a)
23 of this section it is provided that all provisions of this act, to
24 the extent permitted by law, shall be deemed effective as to
25 those presently existing franchise agreements involving gaso-
-26 line dealers within the state of Massachusetts as of the ef-
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27 feotive date of this act.
28 (c) The legislature further finds and declares that the dis-
-29 tribution and sales of motor vehicle fuels and oils in the state
30 of Massachusetts affects the general economy of the state,
31 the public interest and the public welfare. Competition and
32 freedom from unreasonable restraints on alienation are es-
-33 sential to the functioning of a fair and efficient free market
34 economy within the petroleum industry. The legislature finds
35 and declares that existing petroleum industry. The legislature
36 finds and declares that existing petroleum industry. The legis-
-37 lature finds and declares that exising petroleum franchise
38 agreements as defined and regulated within sections 42-133 e
39 to 42-133h, inclusive of the general statutes, uniformly pro-
-40 habit assignment of franchise interests without the consent of
41 the franchisor, which consent may be unreasonably and arbi-
-42 trarily withheld. Also, existing petroleum franchise agreements
43 provide for their automatic termination upon the death of the
44 franchisee. The legislature finds and declares that such pro-
-45 visions constitute unreasonable restraints on alienation and
46 inhibit the fair and efficient functioning of a free market
47 economy within the petroleum industry. Therefore, it is pro-
-48 vided that the provisions of any franchise agreement which
49 prohibit assignment without the consent of the franchisor and
50 permit such consent to be unreasonably withheld are void and
51 without effect as contrary to public policy. It is further pro-
-52 vided that the provisions of any franchise agreement which
53 terminate the franchise automatically upon the death of the
54 franchisee are void and ineffective as contrary to public policy.

1 Section 2. (NEW) For the purposes of this act: (a) “Per-
-2 son”, “franchisor” and “franchisee” shall have the same mean-
3 ings as they are defined in section 42-133 e of the general
4 statutes.
5 (b) “Franchise” means an oral or written agreement or ar-
-6 rangement in which (1) a franchisee is granted the right to
7 engage in the business of offering, selling or distributing motor
8 vehicle fuels and oils and other related products and offering
9 or selling services associated with such products and with gas-

-10 oline service stations under a marketing plan or system pre-
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11 scribed in substantial part by a franchisor, provided nothing
12 contained herein shall be deemed to create a franchisor-fran-
-13 chisee relationship between the grantor and grantee of a lease,
14 license or concession to sell goods or services upon or ap-
-15 purtenant to the premises of the grantor, which premises are
16 occupied by the grantor primarily for its own independent
17 merchandising activities; and (2) the operation of the fran-
-18 chisee’s business pursuant to such plan or system is substantial-
-19 ly associated with the franchisor’s trademark, service mark,
20 trade name, logotype, advertising or other commercial symbol
21 designating the franchisor or its affiliate, and includes any
22 agreement between a manufacturer, refiner or producer and a
23 distributor, wholesaler or jobber, between a manufacturer,
24 refiner or producer and a retailer, or between a distributor,
25 wholesaler or jobber and a retailer.

1 Section 3. (NEW) (a) No franchisor shall, directly, or
2 through any officer, agent or employee, terminate, cancel or
3 fail to renew a franchise, except for good cause shown which
4 shall include, but not be limited to the franchisee’s refusal or
5 failure to comply substantially with any material and reason-
6 able obligation of the franchise agreement except such obliga-
-7 tions under subsection (c) of this section or for the reasons
8 stated in subsection (d) of this section. The franchisor shall
9 give the franchisee written notice of such termination, can-

10 collation or intent not to renew, at least sixty days in advance
11 of such termination, cancellation or failure to renew with the
12 cause stated thereon; provided, in the event the franchisor
13 elects not to renew a franchise pursuant to subsection (d) of
14 this section, the franchisor shall give the franchisee written
15 notice of such intent not to renew at least six months prior
16 to the expiration of the current franchise agreement. The
17 provisions of this section shall not apply (1) where the al-
-18 leged grounds are voluntary abandonment by the franchisee of
19 the franchise relationship, in which event, such notice may bo
20 given fifteen days in advance of such termination, cancellation
21 or failure to renew, or (2) where the alleged grounds are the
22 conviction of the franchisee in a court of competent jurisdic-
-23 tion of an offense punishable by a term of imprisonment in
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24 excess of one year and directly related to the business conduct-
ed pursuant to the franchise, in which event, such notice may
be given at any time following such conviction and shall be
effective upon delivery and written receipt of such notice, sub-
ject to the requirements of subdivision (10) of subsection (f)
of section 3 of this act.

25
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30 (b) Upon termination of any franchise for whatever cause

or reason, except voluntary relinquishment or abandonment of
the franchise by the franchisee, the franchisor shall fairly
compensate the franchisee or the franchisee’s estate for the
fair market value, at the time of termination of the franchise,
of the franchisee’s inventory, supplies, equipment and furn-
ishings purchased by the franchisee from the franchisor or its
approved sources and good will, if any, exclusive of personal-
ized items which have no value to the franchisor and inven-
tory, supplies, equipment and furnishings not reasonably re-
quired in the conduct of the franchise equipment and furn-
ishings not reasonably required in the conduct of the franchise
business; provided that compensation need not be made to a
franchisee for good will if (1) the franchisee has been given
one year’s notice of non-renewal, and (2) the franchisor
agrees in writing not to enforce any covenant which restrains
the franchisee from competing with the franchisor, and pro-
vided further, that a franchisor may offset against amounts
owed to a franchisee under this subsection any amount owed
by such franchisee to the franchisor.

31
*39

33
34
35
36
37
38
39
40
41

42
43

44
45
46
47
48
19

(c) Notwithstanding the provisions of section 52-550 of the
general statutes, no franchise entered into or renewed on or
after October 1, 1973 whether oral or written, shall be for a
term of less than three years and for successive terms of not
less than three years thereafter unless cancelled, terminated
or not renewed pursuant to subsections (a) and (d) of this
section.
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(d) A franchisor may elect not to renew a franchise which
involves the lease by the franchisor to the franchisee of real
property and improvement, in the event the franchisor (1)
sells or leases such real property and improvements to other
than a subsidiary or affiliate of the franchisor for any use; or
(2) sells or leases such real property to a subsidiary or af-
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63 filiate of the franchisor, except such subsidiary or affiliate
64 shall not use such real property for the operation of the same
65 business of the franchisee; or (3) converts such real properly
66 and improvements to a use not covered by the franchise agree-
-67 ment; or (4) has leased such real property from a person not
68 the franchisee and such lease from such person is terminated
69 or not renewed.
70 (e) No franchisor shall terminate, cancel or fail to renew a
71 franchise for the failure or refusal of the franchisee to do any
72 of the following: (1) Refusal to take part in promotional cam-
-73 paigns of the franchisor’s products; (2) failure to meet sales
74 quotas suggested by the franchisor; (3) refusal to sell any
75 product at a price suggested by the franchisor or supplier; (4)
76 refusal to keep the premises open and operating during those
77 hours which are documented by the franchisee to be unprofit-
-78 able to the franchisee or to preclude franchisee from establish-
-79 ing his own hours of operation beyond the hour of 10:00 p.m.
80 and prior to 6:00 a.m.; (5) refusal to give the franchisor or
81 supplier financial records of the operation of the franchise
82 which are not related or necessary to the franchisee’s obliga-
-83 tions under the franchise agreement. Subdivisions (1) to (5),
84 inclusive, shall not be deemed material and reasonable obiiga-
-85 tions, substantial failure to comply with franchise terms, or
86 good cause under subsection (a) of this section.
87 (f) No franchisor, directly or indirectly, through any of-
-88 ficer, agent or employee, shall do any of the following: (1)
89 Require a franchisee at the time of entering into an agree-
-90 ment to assent to a release, assignment, novation, waiver, or
91 estoppel which would relieve any person from liability im-
-92 posed by this act; (2) prohibit, directly or indirectly, the
93 right of free association among franchisees for any lawful
94 purpose; (3) prohibit the transfer by will of any franchise
95 and the right of any franchisee under any franchise agree-
-96 ment to a spouse or child of such franchisee; (4) require or
97 prohibit any Change in management of any franchise unless
98 such requirement or prohibition of such change shall be for
99 good cause which cause shall be stated in writing by the fran-

-100 chisor; (5) impose unreasonable standards of performance
101 upon a franchisee; (6) fail to deal in good faith with fran-
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102 chisee; (7) sell, rent or offer to sell to a franchisee any prod-
uct or service for more than a fair and reasonable price; (8)
impose on a franchisee by contract, rule or regulation, whether
written or oral, any standard of conduct unless the franchisor,
his agents or representatives sustain the burden or proving
such to be reasonable and necessary; (9) discriminate between
franchisees in the charges offered or made for royalties, goods,
services, equipment, rentals, advertising services, or in any
other business dealing, unless (1) any such type of discrimina-
tion between franchisees would be necessary to allow a par-
ticular franchisee to fairly meet competition in the open mar-
ket or (2) to the extent that the franchisor satisfies the bur-
den of proving that any classification of or discrimination be-
tween franchisees is reasonable, is based on franchises granted
at materially different times and such discrimination is rea-
sonably related to such difference in time or on other proper
and justifiable distinctions considering the purposes of this
act, and is not arbitrary. Nothing shall be construed under this
subsection, however, as granting to any franchisor any right
which might be limited by any other state or federal statutes;
(10) notify the franchisee of a claimed breach of franchise
agreement for good cause later than one hundred eighty days
from the date said good cause arises or one hundred eighty
days after the franchisor knew or in the exercise of reason-
able care should have known of said claimed good cause.
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(g) Any franchisee or franchisor, upon request, shall have
the right to have the question of good cause submitted to
arbitration in accordance with the rides of the American
Arbitration Association. Any franchisee or franchisor, upon
the rendering of a decision in arbitration, shall have the right
to apply to the superior court in the county wherein such
franchisee or franchisor is doing business or resides for con-
firmation, modification, correction or vacation of any arbitra-
tion decision.
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136 (h) Every franchisor shall protect and save harmless its
franchisee from financial loss and expense, including legal
fees and costs, if any, arising out of any claim demand, suit
or judgment by reason or defect in merchandise or methods or
procedures prescribed by the franchisor and performed by
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141 such franchisee, except for alleged negligence or wilful m'is-
-142 conduct of such franchisee.
143 (1) Every franchisor shall reinburse its franchisee at the
144 prevailing retail price for any services rendered or parts sup-
-145 plied by such franchisee in satisfaction of any warranty is-
-146 sued by such franchisor, and no franchisor shall restrict a
147 franchisee from rendering services or providing parts in ac-
-148 cordance With standards of good workmanship in satisfaction
149 of any such warranty.
150 (j) Any waiver of the rights of a franchisee under sections
151 3, 4 and 5 of this act which is contained in any franchise
152 agreement entered into or amended on or after the effective
153 date of this act shall be void.

1 Section 4. (NEW) (a) A term in any franchise agreement
2 between a franchisor and a franchisee which prohibits the
3 voluntary assignment of the franchise to which they are par-
-4 ties or which requires the franchisor’s consent to such assign-
5 ment is ineffective and void as contrary to public policy un-

-6 less such term provides that consent may be or is reasonably
7 Withheld. Reasonable withholding of consent includes, but is
8 not limited to: (1) Material and substantial change of the
9 other party’s duties; (2) material and substantial increase of

10 the other party’s contractural burden of risk; (3) material
11 and substantial impairment of the other party’s opportunity
12 to obtain return performance.

13 (b) A term in any franchise agreement between a fran-
-14 chisor and franchisee which provides for the termination of
15 the franchise to which they are parties upon the death of the
16 franchisee is ineffective and void as contrary to public policy.
17 If the franchisee at the time of death held an interest in a
18 franchise, such interest may be passed by will or by intestacy
19 to his spouse or child, or may be disposed of by his estate. The
20 right of first refusal of such sale shall be granted to the
21 franchisor. In the event of such disposition and for the
22 purpose of avoiding or preventing such disposition, the fran-
-23 chisor shall be required to show that said disposition will ma-
-24 terially and substantially prejudice such franchisor’s rights
25 under the terms of the then existing franchise agreement, as
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set forth in subsection (a) of this section.26

Section 5. (NEW) (a) Any franchisee may bring an action
for violation of sections 3 or 4 of this act in the superior court
to recover damages sustained by reason of such violation,
which action shall be privileged in respect to its assignment
for trial and, where appropriate, may apply for injuctive re-
lief as provided in chapter 916 of the general statutes. Such
franchisee, if successful, shall be entitled to costs, inducting,
but not limited to, reasonable attorney’s fees.
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9 (b) A final judgment, order or decree heretofore or here-

after rendered against a franchisor, in any civil, criminal or
administrative proceeding under any federal or state act re-
lating to anti-trust laws or to franchising, or this act, shall be
regarded as and may be introduced as evidence against such
franchisor in any action brought by any party against any
franchisor under subsection (a) of this section.
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16 (c) The pendency of any civil, criminal or administrative

proceeding against a franchisor, its agents or representatives,
brought by federal or state authorities or any of their respec-
tive agencies under any federal or state act relating to anti-
trust laws or to franchising, or under sections 3 or 4 of this
act shall toll the limitation of any civil action brought under
this act if the action hereunder is then instituted within one
year after the final judgment or order in such proceedings,
provided that said limitation of actions shall in any case toll
the law so long as there is actual concealment on the part of
any franchisor, its agents or representatives.
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