
SENATE No. 599
By Mr. Burke, a petition (accompanied by bill, Senate, No. 599) of

Edward L. Burke for legislation to further amend the determination of
need law and to establish a commission to study the cost impact of hos-
pital capital expansion. Health Care.

Olhr (ttommonmpalth of Hassarbusplte

% In the Year One Thousand Nine Hundred and Eighty-three.

An Act further amending the determination of need law and
ESTABLISHING A SPECIAL STUDY COMMISSION.

Be it enacted by the Seriate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. It is hereby declared that a public emergency
2 exists in the financial burden which increased hospital capital
3 construction will impose on all payers and purchasers of
4 health care services in the commonwealth; that said financial
5 burden threatens the present and prospective availability of
6 health services to the residents of Massachusetts; that the
7 present and prospective health and general welfare of the
8 commonwealth requires as a public purpose the immediate
9 imposition of a limit upon the increased financial burdens as-

-10 sociated with hospital expansion and renovation.
11 It is therefor imperative that for the purpose of alleviating
12 the financial burden of increased hospital capital construc-
ts tion, the imposition of a limit on the operating expenses aris-
-14 ing from additional hospital capital expansion is a public pur-
-15 pose.

1 Section 2. Section 258 of chapter 111 of the General Laws,
2 as most recently amended by sections 1 to 3 of chapter 541
3 of the acts of 1980, is hereby further amended by striking the
4 first sentence and inserting in place thereof the following sen-
-5 fence:

6 In this section and sections twenty-five Cto twenty-five J,
7 inclusive, the following words shall have the following mean-
-8 ings:
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1 Section 3. Section 258 of chapter 111 of the General Laws,
2 as most recently amended by sections 1 and 2 of chapter 670
3 of the acts of 1931, is hereby further amended by striking out
4 the definition of “Substantial capital expenditure” and insert-
-5 ing in place thereof the following definition:
6 “Substantial capital expenditure”, (1) the expenditure, or
7 obligation of a sum of money for construction of a health care
8 facility (A) which under generally accepted accounting prin-
-9 ciples is not properly chargeable as an expense of operation

10 and maintenance, or is made by lease or comparable arrange-
-11 ment, and (B) which exceeds, or may reasonably be regarded
12 as leading to an expenditure for construction in excess of the
13 expenditure minimum determined pursuant to this section for
14 an undertaking sufficiently specific to constitute the subject
15 matter of an application for a determination of need under
16 section twenty-five C; or (2) the obtaining by lease or com-
-17 parable arrangement, by donation, or by transfer for less than
18 fair market value of capital equipment or a facility or part
19 thereof with a fair market value in excess of the expenditure
20 minimum.
21 Expenditure minimum shall mean, with respect to expendi-
-22 tures for, or the obtaining of medical, diagnostic or therapeu-
-23 tic equipment, four hundred thousand dollars, and shall mean,
24 with respect to all other expenditures and acquisitions, six
25 hundred thousand dollars.

1 Section 4. Said section 258 of said chapter 111 is hereby
2 amended by striking out the definition of “Substantial change
3 in service” and inserting in place thereof the following defini-
-4 tion:

5 “Substantial change in service”, a change in service as fur-
-6 ther defined by the department; provided, however, that the
7 department shall not define an increase in staff by itself to
8 constitute a substantial change in service unless said increase
9 in staff will result in an addition to annual operating costs

10 which exceed the expenditure minimum determined pursu-
it ant to this section; provided further, that each of the follow-
-12 ing will be included within the department’s definition of a
13 substantial change in service: (i) the addition of a service

14 which entails annual operating costs in excess of the expendi-



1983.] SENATE—No. 599. 3

15 ture minimum; and (ii) any increase in bed capacity of more
than four beds; and provided, further, that any decrease in
the level of service offered by a nursing, convalescent or rest
home which does not involve a capital expenditure shall not
be subject to the provisions of sections twenty-five C to twen-
ty-five G, inclusive.

16
17
18
19
20
21 Expenditure minimum shall mean, with respect to expendi-

tures for an increase in staff, or for a change in service, two
hundred and fifty thousand dollars in annual operating costs.

j§ 22
23

1 Section 5. Section 25C of chapter 111 of the General Laws,
2 as most recently amended by chapter 717 of the acts of 1981,

is hereby further amended by striking the fifth paragraph
1 thereof and inserting in place thereof the following para-

5 graph:
6 Applica6 Applications for such determination shall be filed with the
7 department on the first business day of October, except that
8 for emergency and unique applications as determined by the
9 department, the filing day shall be the business day on which

10 such application is received. All applications shall be filed
11 together with such other forms and information as shall be
12 prescribed by, or acceptable, to the department. A duplicate
13 copy of any application together with supporting documenta-
14 tion therefor, shall be a public record and kept on file in the
15 department. The department may require a public hearing
16 on any application. A reasonable fee, established by the de-
17 partment, shall be paid upon the filing of such application;
18 provided, that in no event shall such fee exceed one tenth of
19 one percent of the capital expenditures, if any, proposed by
20 the applicant.

Section 6. Section 25CV2 of chapter 111 of the General
Laws, as inserted by section 8 of chapter 541 of the acts of
1980, is hereby amended by striking from the first sentence
of paragraph (c) the words “one hundred and fifty thousand”
and inserting in place thereof the following words:

1

w 3
4
5
6 “four hundred thousand”

Section 7. Chapter 111 of the General Laws is hereby
amended by adding the following two sections:

1

Section 25 I. In this section and section 25J the following3
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4 words shall have the following meanings:
5 “Aggregate basis of payment”, the sun“Aggregate basis of payment”, the sum of the total reim-
6 bursable costs included in the basis upon which payments by
7 a non-profit hospital service corporation, under chapter one
8 hundred and seventy-six A, are calculated pursuant to any
9 hospital agreement, as defined in section thirty-one of chapter

10 six A, for all hospital with a current hospital agreement.
11 “Basis of payment”, the total reimbursable costs included
12 in the basis upon which payments by a non-profit hospital
13 service corporation, under chapter one hundred and seventy-
14 six A, are calculated pursuant to any hospital agreement as
15 defined in section thirty-one of chapter six A.
16 “Total incremental costs”, the total increase in reimburs-
17 able costs of a hospital’s basis of payment resultant from ap-
18 plications for which the department has determined that there
19 is need pursuant to the provisions of sections twenty-five C
20 to twenty-five H, inclusive.
21 Section 25J. Approval by the department, pursuant to the

22 provisions of sections twenty-five C to twenty-five H, inclu-
23 sive, of applications proposing capital projects, per annum,
24 shall be limited such that the total incremental cost per an-
25 num resultant from said approvals shall be no more than one
26 percent of the current aggregate basis of payment.
27 The total incremental cost resultant from said approval
28 shall be reviewed and approved by the public health council.
29 The rate setting commission established under the provi-
so sions of section thirty-two of chapter six A shall be prohib-
31 ited from approving amendments to the bases of payment re-
32 sultant from approval of determinations of need in excess of
33 the amount approved by the public health council.

Section 8. Chapter 111 of the General Laws is hereby
amended by striking section 25 I, as renumbered by section
25 of chapter 261 of the acts of 1980, and inserting in place
thereof the following section;

1
9

o

4
Section 25K. The commissioner by rules and regulations

may provide that either a resident or consultant pharmacist
in a health care facility may return to the pharmacy from
which it was purchased any unused medication provided that
such medication is sealed in unopened, individually packaged

5
6

7
8
9
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10 units and within the recommended period of shelf life, and
11 provided that such medication is not a controlled substance
12 as defined in chapter ninety-four C. Such rules and regula-
-13 lions shall permit the pharmacy to which such medication is
14 returned to restock and redistribute such medication, and
15 shall be required to reimburse or credit the purchaser for any
16 such returned medication.

1 Section 9. This act shall apply to any hospital licensed
2 pursuant to the provisions of section fifty-one of chapter one
3 hundred and eleven and to any hospital affiliated with and es-
-4 tablished by the University of Massachusetts pursuant to the
5 provisions of section thirty-four of chapter seventy-five. This
6 act shall not apply to hospitals which are eligible to apply for
7 relief under the provisions of section subsection six of section
8 seventy-two of chapter six A.

1 Section 10. There shall be a study commission consisting
2 of twelve members which shall undertake an investigation and
3 study of ways in which to assess the cost impact of prospec-
4 tive hospital capital expansion applications filed under sec-
-5 tion twenty-five C of this chapter upon all payers and pur-
-6 chasers of hospital services in the commonwealth and shall
7 develop recommendations for modifications to section twenty-
-8 five C through twenty-five J, inclusive, and any other general
9 or special law, which will require consideration of the ability

10 of said payers and purchasers of hospital services to finance
11 further hospital capital expansion and resulting increased
12 operating expenses.
13 Said commission shall consist of the secretary of human
14 services or his designee, the commissioner of public health or
15 his designee, the chairman of the rate setting commission or
16 his designee, the senate and house chairmen of the Joint Com-
-17 mittee on Health Care; five persons to be appointed by the
18 governor to represent the following: the business community,
19 a non-profit hospital service corporation, the health insurance
20 industry, the nursing profession, and labor; one person to be
21 appointed by the governor from a list of nominees to be sub-
-22 mitted by the Massachusetts Hospital Association to repre-
-23 sent the hospital industry; and one person to be appointed bv
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24 the governor to represent consumers as defined in Public
Law 93-641.25

26 The commission may employ an executive director, legal
counsel and such other assistance as it may deem necessary,
subject to appropriation. The commission may accept and ex-
pend any appropriations, grants of money, professional serv-
ices, consultant services, clerical or other services and sup-
plies from the commonwealth in the course of its study. The
commission and its staff may travel within and without the
commonwealth.

27
28
29
30
31
32
oo3d

34
o:r

D

The commission shall report to the general court the re-
sults of its study and its recommendations, together with
drafts of legislation necessary to carry its recommendations
into effect, by filing the same with the clerk of the house of
representatives on or before the first of September, nineteen
hundred and eighty-three.

36
37
38
39
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