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See House No. 2984 of 1982]

No. 058

SENATE

By Mr. Lewis, a petition (accompanied by bill, Senate, No. 958) of the
Massachusetts Society of Professional Engineers, by John F. Dacey, Jr.,
executive director, and Arthur Joseph Lewis, Jr., for legislation to protect certain professions from unwarranted malpractice actions. The Ju-

diciary.

(EommmturpaLth of jflteflaclrußftts
In the Year One Thousand Nine Hundred and Eighty-three.

An Act to

prevent certain

professions

from unwarranted

MALPRACTICE ACTIONS.

Be it enacted by the Senate ayid House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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Section 1. Chapter 231 of the General Laws is hereby
amended by adding the following section 60F:
Section 60F.
(1) For the purposes of this section;
(a) “Accountant” means a person authorized to practice
the profession of accountancy in the commonwealth under
section eighty-seven A of chapter one hundred twelve;
(b) “Architect” means a person authorized to practice the
profession of architect in the commonwealth under section
sixty A of chapter one hundred twelve.
(c) “Engineer”’ means a person authorized to practice the
profession of engineering in the commonwealth under section
eighty-one D of chapter one hundred twelve;
(d) “Land surveyor” means a person authorized to practice
the profession of land surveying in the commonwealth under
section eighty-one D of chapter one hundred twelve;
(e) “Layperson” means a person who is at least eighteen
years of age, a resident of the commonwealth, and not a member of a profession defined in subsections (a) through (e) ;
(f) “Prima Facie case” means a case where, upon the presentation of evidence, reasonable persons in the impartial exercise of their judgment could reach the conclusion that the defendant should be found liable.
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(2) Within fifteen days of the filing of a complaint for mal-
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practice, error, or mistake against an accountant, architect,
engineer, or land surveyor, or against a partnership, professional corporation, or other enterprise composed of such professionals, the defendant may file a request with the superior
court that it convenes a tribunal to determine if the evidence
presented to the tribunal, if properly substantiated, is suffioient to raise a legitimate question of liability appropriate for
judicial inquiry or whether the plaintiff’s case is merely an
unfortunate result. The tribunal shall hear the matter within
thirty days after a request is filed by the defendant, unless the
defendant has requested an extension at the time of filing, and
has been granted the extension by the superior court. An extension under this section shall not exceed thirty days.
(3) The tribunal shall consist of one judge of the commonwealth, one member of the defendant’s profession, and one layperson. They shall be selected as follows:
(a) The judge shall be the judge who ruled on the defendant’s request for a tribunal or such other judge as the presiding justice of the court may appoint.
(b) The boards of registration of the commonwealth of accountancy, architecture, and engineering and land surveying
shall each maintain at the superior court a list of one hundred
members of those professions who have expressed a willingness to serve on a tribunal under this statute. Each list shall
be generally representative of the profession with respect to
geographical background and areas of specialization within
the profession. The judge shall elect one member of the defendant’s profession from the appropriate list.
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The office of consumer affairs of the commonwealth shall
provide to the Supreme Judicial Court a list of one hundred
laypersons who have expressed a willingness to serve on a tribunal under this act. The list shall be generally representative of the social, economic, linguistic, racial and geographic
populations of the commonwealth. The judge shall elect one
member from the list of laypersons.
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The boards of registration for accountancy, architecture,
61 engineering and land surveying, and the office of consumer
62 affairs shall revise the lists every two years.
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(4) Upon the selection of the tribunal, the clerk of the superior court shall notify the plaintiff and the defendant of the
composition of the tribunal. This notification shall be made at
least fifteen days before the tribunal is convened. Either
party may request the disqualification, for cause, of any person on a tribunal. In addition, the court shall permit each
party three peremptory challenges to laypersons or professionals selected for the tribunal. Requests for disqualifications
or peremptory challenges shall be filed with the clerk of the
superior court no later than seven days before the scheduled
date of the tribunal.
(5) The hearing called under this section shall be conducted
in accordance with the following:
(a) The tribunal shall not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence shall be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely on the conduct of serious
affairs. The tribunal may exclude unduly repetitious evidence,
whether offered on direct examination or cross-examination
of witnesses.
(b) Every party shall have the right to call and examine
witnesses, to introduce exhibits, to cross-examine witnesses
who testify, and to submit rebuttal evidence.
(c) Documentary evidence may be received in evidence in
the form of copies or excerpts, or by incorporation by reference. Documents created during the professional work involved in the matter, including contracts, bills, invoices, reports, plans, identification or authentication. Statements of
fact or opinion on a subject contained in a published treatise,
periodical, book or pamphlet or statements by experts shall be
admitted without the necessity of such experts appearing at
said hearing.
(d) The tribunal shall take notice of any fact which may
be judicially noticed by the courts and general, technical or
scientific facts within the specialized knowledge of the professdonal on the tribunal. Parties shall be notified of the material so noticed, and they shall be afforded an opportunity to
contest facts so noticed. The tribunal shall utilize this experience, technical competence, and specialized knowledge in the
-
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evaluation of the evidence presented to it.
(e) The tribunal may upon the application of either party
or upon its own decision summon or subpoena any records or
individuals to substantiate or clarify any evidence which has
been presented before it and may appoint an impartial and
qualified professional person or expert to conduct any necessary professional or expert examination of the claimant or
relevant evidentiary matter and to report or to testify as a
witness thereto. Witness shall be allowed traveling expenses
and a reasoanble fee to be fixed by the tribunal and these expenses shall be assessed as costs.
(6) Following the presentation of evidence, the tribunal
shall deliberate and vote on whether the plaintiff has established a prima facie case. Within one week of that presentation, the tribunal shall file, in superior court, a written report of its decision and the vote by which that decision was
119 reached.
120
(7) If a finding is made for the defendant, the plaintiff
121 may pursue the claim through the usual judicial process only
122 upon filing bond in the amount of five thousand dollars se123 cured by cash or its equivalent with the clerk of the court in
124 which the case is pending. The bond shall be payable to the
125 defendant for costs assessed, including witness and experts
126 fees and attorney fees, if the plaintiff does not prevail in the
127 final judgment. The judge may, at his discretion, increase the
128 amount of the bond required to be filed in the case of multi129 ple plaintiffs, or where the plaintiff is a business, corporation,
130 institution or association.
131
If the bond is not posted within thirty days of the tribunal’s
132 findings, the action shall be dismissed.
133
Upon a motion filed by the plaintiff and a determination by
134 the judge of the plaintiff’s indigency, the judge may decrease
135 or eliminate the bond.
(8) The plaintiff shall forfeit the bond if he does not pre136
137 vail in the final judgment of his case. The plaintiff does not
138 prevail in the final judgment of his case if, when bis case ter139 minates, no liability has been placed on the defendant by a
140 judicial order or decision for the malpractice that was the ob141 ject of the hearing before the tribunal.
(9) The proceeds of the plaintiff’s bond, if forfeited, shall
142
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143 be paid to the defendant for his reasonable attorney fees and
144 all costs related to the superior court action and to the hear-145 ing before the tribunal. Any remaining proceeds shall be dis-146 tributed to the plaintiff. The superior court shall determine
147 the distribution of the bond after notice and a hearing.
148
(10) At a trial upon a claim which has been heard by a tri-149 bunal under either party may introduce a certified copy of the
150 written report of the tribunal’s decision into evidence, if the
151 tribunal reached its decision by a unanimous vote. The trial
152 judge shall instruct the jury that it shall not consider this de-153 cision to be conclusive but shall consider it in conjunction with
154 all evidence presented at trial. Other evidence of the tribu-155 nal’s proceedings shall not be admissible at trial. No person
156 who served on a tribunal shall be called as a witness at a trial
157 for malpractice on the same claim as was before the tribunal.
158
(11) The expense of each tribunal shall be paid by the supe-159 rior court in which the plaintiff’s action was on file at the
160 time of the hearing. Each professional and layperson serving
161 on a tribunal shall be paid fifty dollars for each day, or portion
162 thereof, he serves.
163
(12) A complaint for malpractice heard by a tribunal under
164 the provisions of this section shall not contain an ad damnum
165 or monetary amount claimed against the defendant.
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Section 2. Chapter 6A of the General Laws is hereby
amended by adding the following Section 9C:
The office of Consumer Affairs shall provide to the Superior
Courta list of one hundred laypersons, and periodically revise
that list, pursuant to Section 60F of Chapter 231 of the Gen-
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Section 3. Section 60C of Chapter 112 of the General Laws
as amended by Section 4 of Chapter 390 of the Acts of 1971 is
hereby further amended by adding the following sentence:
The board shall provide to the Superior Court a list of one
hundred architects, and periodically revise that list, pursuant
to Section 60F of Chapter 231 of the General Laws.

eral Laws.

Section 4. Section 811 of Chapter 112 of the General Laws
1
as
amended by Section 9C of Chapter 722 of the Acts of 1941
2
3 is hereby further amended by adding the following sentence:
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The board shall provide to the Superior Court a list of one
4
5 hundred engineers and land surveyors, and periodically revise
6 that list, pursuant to Section 60f of Chapter 231 of the General
77 Laws.
Section 5. Section 87C of Chapter 112 of the General Laws
1
as
most recently amended by Section 2 of Chapter 693 of the
2
3 Acts of 1972 is herby further amended by adding the following
4 paragraph:
5
(e) The board shall provide to the superior court a list of
6 one hundred accountants, and periodically revise that list, pur7 suant to Section 60F of Chapter 231 of the General Laws.

