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By Mr. Shea, a petition (accompanied by bill, Senate, No. 1708) of
Philip L. Shea for legislation relative to corporate tax deductions for
child care. Taxation.
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In the Year One Thousand Nine Hundred and Eighty-three.

An Act relative to corporate tax deductions for child care.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 63 of the General Laws is hereby
2 amended by adding after section 38H the following new sec-
-3 tions;

4 Section 381. (a) At the election of the taxpayer, any ex-
-5 penditure chargeable to capital account made by an employer
6 to acquire, construct, reconstruct or rehabilitate section 38 I
7 property, as defined in subsection (b) of this section, shall be
8 allowable as a deduction over sixty months at the rate deter-
-9 mined in subsection (d) of this section, (b) For purposes of

10 this section, the term “section 38 I property” means tangible
11 property which qualifies under subsection (c) of this section
12 as a child care center facility primarily for the children of
13 employees of the taxpayer, except that such term shall not
14 include
15 (1) any property which is not of a character subject to de-
-16 preciation, or
17 (2) property located outside the Commonwealth of Massachu-
-18 setts.
19 (c) For purposes of this section and section 38J, a “quali-
-20 fied child care center facility” is a facility which is
21 (1) particularly suited to provide child care services and
22 specifically used by an employer to provide such services
23 primarily for his employee’s children.

24 (2) operated as a licensed facility according to section ten of
25 chapter twenty-eight A of the General Laws; and
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26 (d) For purposes of this section and section thirty-eight J
27 a child care center facility is used by an employer to provide
28 child care services primarily for the children of employees, if,
29 for any month, no more than twenty percent of the average
30 daily enrolled or attending children for such month are other
31 than children of such employees, (e) For each eligible ex-
-32 penditure attributable to an item of section 38 I property the
33 amortization deduction shall be an amount, with respect to
34 each amount of the sixty-month amortization period which
35 falls within the taxable year, equal to the eligible expenditure
36 divided by sixty. The total amortization deduction with re-
-37 spect to each item of section 38 I property for a particular
38 taxable year is the sum of the amortization deductions allow-
-39 able for each month of the sixty-month period which falls
40 within such taxable year. The total amortization deduction
41 under this section for a particular taxable year is the sum of
42 the amortization deductions allowable with respect to each
43 item of section 381 property for that taxable year.

44 (f) Each eligible expenditure attributable to an item of
45 section 38 I property to which an election relates shall be
46 amortized over a sixty month period beginning with the
47 month the item of section 38 I property is placed in service.
48 Additions or improvements to an existing item of section 38 I
49 property are treated as a separate item of section 38 I. Each
50 item of personal property is a separate item of property and
51 each building, or separate element or structural component of
52 a building, is a separate item of property.
53 (g) If the specific use of an item of section 38 I property
54 in connection with a qualified child care center facility is dis-
-55 continued, the election made with respect to that item of
56 property shall be terminated. The termination shall be effec-
-57 tive with respect to the item of property as of the earliest
58 date on which the taxpayer’s specific use of the item is no
59 longer in connection with the operation of a qualified child
60 care facility. If a facility ceases to meet the requirements of
61 a qualified child care center facility, the election or elections
62 made with respect to the items of section 38 I property com-
-63 prising the facility shall be terminated. The termination shall
64 be effective as of the earliest date on which the facility ceases
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6o to meet the requirements of subsection (c) of this section.
66 (h) If the taxpayer sells, exchanges or ceases to use sec-
-67 tion 38 I property as required by subsection (c) of this sec-
-68 tion during a particular month, then the amortization deduc-
-69 tion allowable to the taxpayer with respect to that item for
70 that month shall equal an amount which bears the same ratio
71 to the amount the taxpayer would be entitled to take for a
72 full month as the number of days in the month during which
73 the property was used as section 38 I property bears to the
74 total number of days in that month.
75 (i) When an election under section 38 I terminates, the
76 taxpayer may take a deduction for the depreciation of the
77 property according to section 167 of the Code. The deduction
78 for depreciation shall begin with the date of termination and
79 shall be computed on the adjusted basis of the property as of
80 that date.
81 (j) A child care center facility which qualifies for a credit
82 under this section shall not be subject to taxation under the
83 tangible property measure of the excise imposed by clause
84 (1) (i) of subsection (a) of section thirty-two of clause (1) (i)
85 of subsection (a) of section thirty-nine.
86 Section 38J. (a) In determining the net income subject to
87 tax under this chapter a domestic or foreign corporation may
88 deduct the net operating costs incurred during the taxable
89 year with respect to child care services provided in a qualified
90 child care center facility as that term is defined in section
91 thirty-eight I (c).
92 (b) For purposes of this section “net operating costs”
93 equals the total expense incurred by the taxpayer to operate
94 the facility but not including expenses chargeable to capital
95 account, less the total amount he receives as payment for or
96 contributions to those services.

1 Section 2. Section 2of chapter 62 of the General Laws, as

2 most recently amended by section 2 of chapter 409 and by sec-
-3 tion 8 of chapter 796 of the Acts of 1979, is hereby further

4 amended by adding at the end thereof the following new sub-
5 section;
5 (g) (1) Massachusetts gross income of an employee does
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7 not include amounts paid ox' expenses incurred by the em-
-8 ployer for child care sex-vices for the employee’s children pur-
-9 suant to a qualified child care program desci’ibed in subsec-

10 tion (2).
11 (2) Qualified child care program:
12 (i) For purposes of this section, a “qualified child care pro-
-13 gram” is a separate written plan of an employer for the pri-
-14 mary benefit of his employees to provide such employees with
15 child care assistance.
16 (ii) The program shall benefit employees who qualify un-
-17 der a classification set up by the employer and not discrimina-
-18 tory in favor of employees who are officers, owners, or highly
19 compensated. For purposes of this paragraph, there shall be
20 excluded from consideration employees not included in the
21 program who are included in a unit of employees covered by
22 an agreement which the Secretary of Labor finds to be a col-
-23 lective bargaining agreement between employee representa-
-24 tives and one or more employers, if there is evidence that
25 child care assistance benefits were the subject of good faith
26 bargaining between such employee representatives and such
27 employer or employers.
28 (iii) Not more than five percent of the amounts paid or
29 incurred by the employer for child cai’e assistance during the
30 year may be provided for the class of individuals who are
31 shareholders or owners, each of whom (on any day of the
32 year) owns more than five percent of the stock or of the capi-
-33 tal or profits interest in the employer.
34 (iv) A program must not provide eligible employees with
35 a choice between child care assistance and remuneration which
36 is includible in gross income. For purposes of this section,
37 the business practices of the employer (as well as the written
38 program) will be taken intoaccount.
39 (v) Reasonable notification of the availability and terms
40 of the program must be provided to eligible employees.
41 (a) For purposes of this section, “child care assistance”
42 means
43 (i) the payment by an employer of expenses incurred by
44 or on behalf of an employee for child care for the employee’s
45 children, and
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46 (ii) the provisions by an employer of a qualified child care
47 center facility as defined in subsections (c) and (d) of section
48 thirty-eight I of chapter 63 of the General Laws.
49 (4) Not excluded from gross income under this section are
50 amounts deducted by an employee under subsection (a) (7) of
51 section three B of this chapter in the curi’ent or any prior tax
52 year.

1 Section 3. During the first year following the effective
2 date of this legislation, the commissioner of Revenue shall
3 provide notice of the provisions of this Act to all taxpayers of
4 theCommonwealth.








