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Massachusetts water law evolved in an era when the avail-
ability of an abundant water supply was taken as a given in the
water-rich Northeast. But the continued adequacy of the Com-
monwealth’s water supplies can no longer be taken for granted.
The Massachusetts Water Supply Policy Statement identified 155
communities as facing probable deficits by 1990. 76 communities
suffered critical or potential water shortages at the height of the
1981 drought, and 46 communities remain on the list today, after
nearly a year ofbountiful rainfall.

One of the first recommendations of the Specal Legislative
Commission on Water Supply for the protection and management
of the Commonwealth’s water resources was that a groundwater
law study be undertaken. There were many reasons for this
recommendation. First, 55% of Massachusetts’ communities are
totally dependent on groundwater, and another 24% are served by
combined ground and surface water sources. Second, a large
percentage, perhaps as high as 76%, of Massachusetts industry
depends on groundwater supply. These figures emphasize the
importance ofprotecting groundwater aquifers.

Furthermore, the interconnection of ground and surface water
must also be emphasized. Groundwater makes a critical con-
tribution to the surface water system, storing water during wet
periods, and slowly releasing it during dry periods to maintain
stream flows and reservoir levels. Thus efficient use of the
Commonwealth’s water resources requires conjunctive manage-
ment of ground and surface water. For that, to occur, significant
changes in groundwater law are necessary.

In addition, water sources around the Commonwealth are
meeting increasing pressures from competing uses. In order to
protect existing users, a management framework which will
enable water allocation in the future must be developed. Because
the Commonwealth adheres to the “English” doctrine of absolute
ownership, which vests in an overlying landowner the
unrestricted rights to all groundwater beneath the confines of his
property, it is not possible under existing law either to protect
present groundwater users or to allocate water among competing
users. Essentially, Massachusetts’ legal doctrine encourages un-
limited consumption of groundwater, an approach which is

INTRODUCTION
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clearly contrary to the Commonwealth’s efforts to promote
conservation and to integrate management of its water resources.

Because of the complexity of groundwater law and resource
management issues, it rapidly became apparent that the ex-
pertise of a legal consultant well versed in environmental law was
required to insure a comprehensive study and to make the neces-
sary broad-ranging recommendations on legislation to the Com-
mission. Accordingly, a contract was signed with the law firm of
Bracken and Baram. The charge to the consultant was to research
existing Massachusetts and federal groundwater law to identify
gaps which needed to be filled in the Commonwealth, to look at
laws of other states, and to make recommendations concerning
legislation which would provide a suitable water resources
management framework for Massachusetts with regard to
identification of water use, protection of existing users, allocation
of water among competing demands, and the integration of
ground and surface water as a single hydrologic system.

All of these things they have done. The report from Bracken and
Baram, with recommended legislation, is attached. As the con-
sultant has said, “Over-all, the [recommended Massachusetts
Water Management Act] represents ... a major improvement in
the ability in the Commonwealth to manage its ground and sur-
face water sources. The Act provides DEQE with sufficient
flexibility to manage and issue permits for water withdrawals in
accordance with the information available to it, and to improve its
management processes as new data and new understanding of
water sources becomes available. Passage of the Act will place
Massachusetts at the forefront of states attempting to grapple
wisely with contemporary water use problems.”*

* Groundwater; Legal and Institutional Analysis, page 67
Submitted to the Special Legislative Commission on Water
Supply by Michael S. Baram and J. Raymond Miyares,
November 1,1982
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Groundwater is critical to the economy, the environment and
the quality of life in Massachusetts. Dependence on groundwater
has risen rapidly and is even, more important than statistics in-
dicate because ground and surface water are interconnected in a
single hydrologic system.

Problems specific to groundwater include physical threats to
the groundwater subsystem and excessive consumption of ground
water.

Major problems to overall water resource management, in-
cluding groundwater, are lack of legal and institutional
mechanisms for management of ground and surface water as a
single interconnected hydrologic system, and the lack of a
program for management of water allocation among competing
uses, which must be considered a part of any comprehensive
water resource management system.

Administrative structures consideredbut rejected in analysis of
the best management program to address these issues were the
creation of a new “super agency’’, and creation of new regional
administrative agencies. The third approach, recommended by
the consultant, is that of augmenting specific authority within
existing agencies, and relying on networking among the agencies,
as best suited to balance the values of efficiency, cost ef-
fectiveness, responsiveness to individual, local and state needs,
simplicity of institutional format, and due regard for both local
home rule traditions andregional attributes of ground and surface
water systems.

Analysis of existing Massachusetts legal and institutional
mechanisms resulted in the followingrecommendations:

1) Ground and surface water in the Commonwealth are part of
a single interconnected hydrologic system, although in the
past this has not been reliably found in case law. Ground and
surface water should be managed as a single interconnected
hydrologic system.
2) Groundwater management should focus on the groundwater
aquifer within river basins as the appropriate unit of analysis.
Adequate mechanisms do not now exist to protect groundwater
recharge and groundwater percolation, nor to prevent over-
drafts of groundwater aquifers. State regulation of the ground-

EXECUTIVE SUMMARY
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water system, fully integrated with other state water regulatory
programs, appear to be called for.
3) The common law in Massachusetts imposes liability for
ground water pollution when activities do not follow patterns
of “reasonable use.” Outside the common law, ample institu-
tional mechanisms exist among several authorities for pro-
tectionof groundwater quality.

The Groundwater Steering Committee of the Water Re-
sources Commisson has established a groundwater policy goal
which can be used as an organizing principle for coordinating
existing authorities through networking.
4) Future management of water supplies must incorporate
conservation principles as a policy if sufficient water is to con-
tinue to be available to meet demand.
5) The English doctrine of absolute ownership of groundwater,
under which Massachusetts operates, presumes the Common-
wealth’s historically abundant water supply, rather that the
currently felt limits. Neither this, nor the American rule of
reasonable use, which generally resolves use conflicts by using
irrelevant and artificial distinctions, are adequate to resolve
conflicts in an era when multiple competing demands put in-
creasing pressure on finite water resources. Nor does either
doctrine support water resource planning or management.
6) Because of the need to develop a comprehensive framework
for water resource management, new legislation is needed. A
“Massachusetts Water Management Act” is recommended.

THE MASSACHUSETTS WATER MANAGEMENT ACT

A new chapter would be inserted in the General Laws, to be
referred to as the Massachusetts Water Management Act. The Act
wouldestablish a mechanism for registering existing withdrawals
of both ground and surface water in excess of a threshold volume,
initially recommended to be set at 100,000 gallons per day, but
subject to revision by the Department of Environmental Quality
Engineering (DEQE). The Act's requirement of water with-
drawal permits for subsequent new users above the threshold
amount would not apply to existing withdrawals of water at the
time of its effective date. Thus the Act represents the minimum
level of allocation regulation consistent with its management

SUMMARY
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objectives. The resultant data gathering would enable protection
of needs of existing users within a framework of comprehensive
management of ground and surface water withdrawals in Massa-
chusetts.

Responsibility for the Water Management Act would be shared
by the Water Resources Commission, given responsibility for
adopting principles, policies and guidelines necessary for the
effective planning and management of water use and con-
servation in the Commonwealth, and DEQE, authorized to adopt
regulations approved by the Water Resources Commission to
implement the principles, policies and guidelines, and to ad-
minister the regulations.

DEQE regulations under this Act will establish a mechanism
for managing ground and surface waters as a single hydrologic
unit, in order to ensure, where necessary, an appropriate balance
among competing water uses.

Essential features of the required regulations will be criteria,
standards and procedures for registration of existing users and
for Issuing permits to new users. DEQE will also establish
requirements for monitoring and inspection of water with-
drawals, and for reporting of withdrawals and use by permitted
water users. The Act requires DEQE to set up a program for
enforcement of the Act and the regulations adopted thereunder.
Additionally, DEQE’s regulations will establish a mechanism to
manage water in the Commonwealth’s suring water supply or
water quality emergencies. Finally, the regulations will establish
reasonable registration and permit application fees covering a
reasonable percentage of the costs of administering the Act.
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I. Groundwater Managementfor Massachusetts
A. The Importance of Groundwater
Groundwater is critical to the economy, the environment and

the quality of life in Massachusetts. Residential wells are widely
used to meet domestic water needs, and groundwater is also in-
creasingly used for new industrial, commercial and agricultural
purposes. Thus, groundwater has a growing significance for the
health and welfare of our citizens and for the economy of the
Commonwealth.

Dependence on groundwater has risen rapidly in Massachusetts
now one of the ten states in the nation which most intensively rely
on groundwater withdrawals. 1 In 1980, private and public wells in
the Commonwealth provided water to 33% of Massachusetts’
population, 2 and the rate is much higher probably over 90%
on Cape Cod and the islands, and inrural areas of the state. 3

Groundwater is even more important than such use statistics
indicate, however, because ground and surface water are inter-
connected in a single hydrological system. 4 Thus, the drinking
water currently provided to 67% of the population from surface
water sources is dependent to a considerable extent on the volume
and quality of our groundwater. 5

Adequate water from the interconnected ground and surface
water system is therefore of obvious importance to the future of
the Commonwealth. Water availability is one of the key limiting
conditions to population and residential growth, and the progress
of industrial, agricultural, recreational and commercial interests
in the state.6 In addition, groundwater underlies many important
features of the state’s natural environment, such as our wetlands
and fish and wildlife habitats. 7

Throughout the Northeast, recently beset by droughts,
pollution, depletion of water sources and other supply problems,
groundwater is now receiving much attention. Connecticut, New
York, New Jersey, and Pennsylvania inparticular are developing
new policies and programs. Massachusetts has the opportunity to
act now, ‘ ‘before the wellruns dry. ”8

B. GroundwaterProblems
Three types of problems threaten the groundwater in

Massachusetts, and should be dealt with in a comprehensive
water management program:
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(1) Physical threats to the groundwater subsystem:

These include activities such as excavation, fill and
development which interfere with the replenishment of
recharging of groundwater aquifers: overdraft or ill-
considered withdrawal of groundwater which can interfere
with natural percolation processes and may permit salt
water or other contaminants to move into aquifers; and
pollution from surface and subsurface discharges of
household and industrial wastes and road salt. These types of
activities threaten both the volume and quality of ground-
water.

(2) Excessive consumption ofgroundwater:
Increasing demand for water leads to increases in ground-

water withdrawals to satisfy growing consumption rates in
existing homes and businesses, as well as new users such as
residential housing and industrial park developments. Ex-
cessive withdrawals can lead to the depletion of ground-
water, while replenishment of the groundwater from rainfall
and percolation through the soil takes considerable time.
Thus, excessive withdrawals can outstrip supply and outpace
the recharge process, leading to exhaustion of groundwater
sources, reduction of interconnected surface water sources
and, in coastal regions, to salt water intrusion.
(3) Institutional and legal inadequacies:

Despite the many state, regional and local authorities
whose activities are focused on pieces of water management
process, no coherent overall management program exists in
Massachusetts. Two shortcomings of particular concern are
the failure to manage ground and surface water as a single
interconnected system, and the lack of a program for the
management of water allocation and use in the areas where
aquifer stress may make this necessary. Although some local
authority exists to deal with allocation and demand
management problems, particularly during water shortage
emergencies, local authority is geographically limited and
often does not match the regional span of underground
aquifers and other water sources. State supervision of local
exercises of authority has not always remedied thisproblem.
Although common law affords some protection, it functions
only on a case-by-case basis to resolve disputes; it may be
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inefficient and costly: and it does not provide for coherent
planning and management of waterallocation and use.

Studies by federal, state and local officials over the years have
repeatedly and consistently identified these three problem
clusters and called for state initiatives to solve them. Thus, there
is little dispute over the targets and goals of groundwater
management reforms.9 The conflicts arise in translating those
targets and goals into a specific proposal for comprehensive
water management.

C. GroundwaterManagement Optionsfor Massachusetts
For Massachusetts to develop a coherent water management

program, it must address the three broad problem clusters
described above. Namely, it must undertake institutional and
legal reforms which will assure that water of requisite volume
and quality is continuously available from ground and surface
water sources to meet the future needs of the citizens and
businesses of the Commonwealth.

In functional terms, the legal and institutional reforms must
address four essential management problems:

(1) how to maintain the physical integrity and continuing
recharge and percolation processes of the state’s groundwater
subsystems:

(2) how to assure that water quality is protected and main-
tainedat levels which will satisfy various user needs;

(3) how to assure that water is conserved so as to be able to
provide what is needed for an increasing number of users of
different types; and

(4) how to assure that water is allocated properly among those
users.

Several administrative structures were considered in the
course of this study which could be adopted by the Commonwealth

g to achieve a coherent and efficient management program ad-
dressing these problems. One approach would be to create a new
state “superagency,” to be delegated all the powers necessary for
comprehensive water management. The regulatory program of
this new agency would preempt all present state and local
regulatory efforts. A second option would be the creation of
regional authorities with similar comprehensive power, but in a
geographically limited region of the state. At the other extreme,
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would be an approach relying on market forces, without state
Intervention. A more moderate approach would rely on “net-
working” the authority of existing state and local bodies. Under
this approach, the activities of these bodies would be coordinated
so as to achieve unified water management objectives, and new
powers would be conferred only where existing authority is
inadequate to achieve those objectives.

In considering these approaches, several evaluation criteria
can be applied. These include the efficiency and cost-effectiveness
of the management approach; its responsiveness to individual,
local and state needs and conditions, which may change from time
to time: the objectivity of the decision-making processes
established and the technical expertise of the decision makers
designated; the simplicity of the institutional setup and its
requirements; due regard both for local autonomy (“home rule”)
and for the regional attributes of ground and surface water
systems; the need for consistency, fairness and predictability of
outcomes so that future development opportunities will not be
chilled by risks as to water supply and its costs; limitations on
state and local fiscal resources; and, overall, the efficacy of the
system in properly managing groundwater.

Those familiar with the state’s groundwater systems, problems,
infra-structure, constraints, needs and opportunities have con-
sistently selected the option of “networking” existing state and
local authorities, although this approach may not best serve all of
the criteria enumerated above. For example, from a purely
hydrological perspective, it is possible to argue that the regional
approach would be optimal. Similarly, from a perspective that
gives most weight to efficiency and predictability criteria, a state
“superagency” approach would be preferred. However, the
“networking” approach appears to balance most of the values
enumerated in the listed criteria and is the most practical,
durable and acceptable to the diverse interests at stake. Thus,
“networking” is the guiding administrative principle which un-
derlies the discussion in this report.

1. “According to 1975 data prepared by the U.S, Geologic Survey, the 10 leading
states for Intensity of groundwater use . . . [include] . . . Massachusetts ... It
Is Interesting to note that the water rich eastern states of New Jersey and

FOOTNOTES
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Massachusetts, which use substantial quantities of groundwater for urban
water supplies, outrank arid western states . . ~” testimony, Dr. David
Burmaster, In Ground Water Quality and Quantity Issues. Hearing, Subcommittee
on Department Operations, Research and Foreign Agriculture, Committee on
Agriculture, U.S. H. Rep,, 97th Congress, Ist Session (July 23, 1981).

2. Massachusetts Water Resources Commission, Analysis of the Water Resources of
the Commonwealth (June 1982).

3. Id. See Map, “Source of Water Supply for Massachusetts Communities 1982."
This estimate coincides with various national studies, e.g. “ERA has estimated
that 96 percent of all rural drinking water comes from ground water sources,"
note 1, supra, at p. 4.

4. Massachusetts Executive Office of Environmental Affairs, Massachusetts Water
Supply Policy Statement. Summary Report (May 1978); Massachusetts Division of
Water Resources, Groundwaterand GroundwaterLaw in Massachusetts. (1976).

5. Id. Many studies depict hydrological and other aspects of the groundwater to
surface water relationship; and conversely, the effect of surface waste im-
poundments and other surface and near surface activities on groundwater.
See for example, Massachusetts Executive Office of Environmental Affairs,
Surface Waste Impoundments in Massachusetts, A Survey Report (Nov. 1980).

6. Policy Statement, supra, note 4

7. Id.
8. For example, see Conn. P.A. 82-402 (1982); and New Jersey c. 58:1A-1 through 11

(1981).

9. See, e.g.. Massachusetts Division of Water Resources, Groundwater and
Groundwater Law in Massachusetts 73-85 (1976); Lowe, Ruedlslli & Graham,
“Beyond Section 858: A Proposed Groundwater Liability and Management
System for the Eastern United States," 8 Ecology L.Q. 131 (1979) ; J.C. Spencer,
Protection of Groundwater Quantity and Quality: Legislation and Administration
Alternatives 27-55 (1980); Commonwealth of Massachusetts, Third Interim
Report of the SpecialLegislative Commission Relative to Determining the Adequacy of
the Water Supply in the Commonwealth 76-84 (1981); Baram & Miyares, “In Order
to Have Water; Legal, Economic and Institutional Barriers to Water Reuse in
Northern New England 17 N. Eng. L. Rev. 741, 744-56 (1981).

11. GroundwaterSystem Integrity

The simplest and surest hydrological fact concerning ground-
water is that ground and surface waters are part of a single inter-
connected hydrological system. Nevertheless, the existence of
that interconnectionhas been poorly understood by the public and
occasionally denied by the courts. Indeed, it is sometimes
asserted that the hydrological interconnection between ground
and surface water is not recognized by Massachusetts courts at
all. This connection has been assumed, however, in a number of
cases. In the 1979 decision in Kane v. Town of Hudson, 1for example,

A. Introduction
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the Appeals Court stated that a jury could properly find that the
effect of the operation of a town well would be to deprive the
plaintiffs’ land of pond water needed for the operation of a quarry.

A number of older decisions, also recognizing the hydrological
interconnection between ground and surface water, were ren-
dered in the 19th century under the “Mill Act,” which provided for
compensation to landowners injured through the creation of ponds
to support mills. In 1834, it was held, in Monson & Brimfield
Manufacturing Co. v. Fuller, 2 to be appropriate to provide com-
pensation for the decreased agricultural yield of soil resulting
from an increase in the water table of land adjacent to a newly
created pond. Similarly, in the 1871 decision in Wilson v. New
Bedford,

3 recovery was allowed under the Mill Act when a newly
constructed dam changed the water table and caused flooding in
the plaintiff’s cellar.

Nevertheless, nothing in Massachusetts’ statutory or case law
expressly recognizes the existence of a single hydrological system
of ground and surface water. The decisions cited here say no more
than that a court may accept proof that alterations to ground-
water have affected surface water and vice versa. They do not re-
quire a court to accept the interconnection as a general
proposition. Nor do they indicate that judicial notice of the inter-
connection can be taken in the absence of proof. Thus, under
current case law in Massachusetts, the hydrological inter-
connection of ground and surface water may still need to be
proven each time a court is asked torely on that interconnection.

One recent case in which the limitations of this rule were
illustrated involved Kingsbury Pond, located in the northwestern
part of the Town of Norfolk, near its boundary with the Town of
Franklin.4 The pond experienced a drastic drop in its water level
during the middle 1960’5, which was attributable to pumping from
a well, owned by Franklin and located 1300 feet southeast of the
pond. A study conducted by the U.S. Geological Survey concluded
that increased pumping at the Franklin well had caused ex-
pansion of the cone of depression of the well, reversed the natural
slope of the water table between the pond and the well and cut the
pond off from its natural groundwater recharge source. Never-
theless, in a suit brought against the Town of Franklin, the
Superior Court apparently declined to credit the evidence relating
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withdrawals at the well to water loss at the pond, and dismissed
the action.

In light of the fact that no Massachusetts statute or judicial
decision specifically articulates the hydrological system connect-
ing ground and surface water, it is not surprising that water
planning and policy in the Commonwealth has tended not to give
groundwater the same degree of protection as surface water. In
recognition of the importance of groundwater, the state Ground-
water Steering Committee, a technical advisory subcommittee of
the Water Resources Commission, was established in the summer
of 1980, and has provided the first mechanism by which to coor-
dinate groundwaterpolicy. Although the U.S. Geological Survey,
in cooperation with the Commonwealth, has undertaken detailed
basin assessments and analyses of aquifers and related hydrology
in the state, date on groundwater sources, the volume available
for withdrawal, and the patterns and direction of its flow are still
somewhat less well developed than the comparable data on
surface water sources. There is also less experience with
analytical techniques for modeling groundwater processes than
with surface water modeling techniques. 5

Nevertheless, it is now widely accepted that water management
policy must recognize ground and surface water to be part of a
single hydrological system, and that whatever restrictions are
imposed on surface water withdrawals and use should be applied
equally to groundwater. This is a key finding of this report. While
practical limits on data and on analytical capabilities may oc-
casionally restrict application of this ideal, the basic hydrological
fact of ground and surface water interconnection is now well
understood, and must be the centerpiece of all water management
policy.

B, Key Elements of the Groundwater Subsystem to be Managed
The fact that ground and surface water are interconnected in a

.single system is not contradicted by the need to manage par-
ticular key elements of the groundwater subsystem which require
direct attention. The groundwater portion of the water system has
several advantages associated with it which make it especially
well suited for supplying many of the Commonwealth’s water
needs:

“Most notably, capital and operating costs of groundwater
supply systems are far less than for surface reservoirs.
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Furthermore, groundwater supplies can be developed more
quickly than surface Impoundments, an important con-
sideration in drought contingency planning. And ground-
water supply networks occupy a fraction of the land
necessary for reservoirs, while protected recharge areas can
provide a community with valuable open space. Finally,
because of the natural filtration capacity of the soil, water
drawn from a properly managed groundwater source is often
ofbetter quality than surface water. ’ ’ 6

Much of the value of groundwater source derives from the
natural percolation, purification, collection and storage processes
that make groundwater available for withdrawal. A com-
prehensive water management policy should therefore assure
that these natural physical processes are protected and allowed to
occur.

For purposes of such a policy, the Massachusetts Water
Resources Commission has designated river basins of the Com-
monwealth as its planning units.7 Within river basins, an accepted
unit of groundwater analysis is the aquifer. An aquifer is a
geologic formation that contains sufficient saturated permeable
material to yield significant volumes of water to wells or springs. B

The use of aquifers as a unit of groundwater management has
become generally accepted because of the variations in the
withdrawals and other stresses placed on each aquifer, and be-
cause the physical boundaries of each aquifer, not the political
boundaries of the cities and towns in which they are located,
define the extent of the impacts of those stresses.

Already some aquifers are overstressed and require special
attention in any state water management program. At present,
however, the fact that an aquifer is overstressed may have little
legal impact on the continuation of the demands made upon it. In a
few circumstances, the DEQE has used the fact that excessive
groundwater withdrawals may lead to water quality problems
through increased salt water intrusion or other contamination
to restrict withdrawals or close wells in the exercise of its power
to approve new sources of public water supply. 9 However, the
authority of DEQE to rely on quantity considerations, irrespec-
tive of their relation to groundwater quality, in ruling on new
public water supply development is uncertain. Moreover, DEQE’s
jurisdiction clearly extends only to sources ofpublic water supply,
and does not include purely private withdrawals. Thus, DEQE
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does not have the necessary power to manage even overstressed
groundwater aquifers, and certainly does not have the type of
comprehensive management authority over aquifers in general
that is needed to implement a total water management program.

The essential groundwater process that requires protection in
the management of the groundwater subsystem is groundwater
percolation. The natural percolation of groundwater can be in-
terfered with either by the capture, through withdrawal, or
percolating water otherwise destined naturally to discharge to a
surface water body, 10 or by surface alterations that cause ground-
water to back up and saturate the land. 11

With respect to the former situation, the capture of percolating
water otherwise destined naturally to discharge to a surface
water body, the “absolute ownership” rule, adopted in
Massachusetts in 1836 in Greenleaf v. Francis, 12 was early in-
terpreted to mean that property owners were free to make with-
drawals of groundwater under their land even if they thereby
intercepted the flow of water to a neighbor’s pond or other dis-
charge area. 13 Thus, owners of groundwater rights may do what
owners of riparian rights in a stream may not do; completely
disrupt the flow of water to those down-gradient from them, and
interrupt or terminate the natural physical processes by which
groundwater replenishes surface water. The common law offers
no opportunity to protect or manage these natural processes and
to preserve the physical integrity of the groundwater system.

The latter situation, the interference with groundwater per-
colation by surface impoundments, was considered in the 1957
case of DEYO v. Athol Housing Authority,

14 where the Town of Athol
had built a road on land adjacent to the plaintiffs’ property. That
land had originally been lower than the plaintiffs’, and surface
and groundwater had naturally flowed off the plaintiffs’ land and
onto the lower land adjacent to it. During the town road con-
struction, however, this flow was blocked by fill which raised the

of the road, retarded the flow of both ground and surface
water from the plaintiffs’ property and raised the water table. The
Supreme Judicial Court ruled that such effects were not ac-
tionable in the law;

“ ‘The obstruction of surface water or an alteration in the
flow of it affords no cause of action in behalf of a person who
may suffer loss or detriment therefrom against one who does
no act inconsistent with the due exercise of dominion over his
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own soil.’ . . . The same rule applies to the subsurface per-
colation of water from a higher to a lower level.” 15

Thus, mere interference with percolation has not been recognized
as actionable in the common law.

How the rule stated in Deyo might be modified today is an open
question since the Sureme Judicial Court’s 1978 ruling in Tucker v.
Badoian. 16 In that case, the Court considered the “common
enemy” rule, quoted approvingly in DEYO, which states that all
diffuse surface water is the common enemy of all men, and that
landowners are thus free to alter the contours of their land
irrespective of the impact such alterations will have on diffuse
surface water drainage and the water table in adjacent land.
Based on this rule, the Court held that the defendant could not be
liable for the alteration of the contours of his lot, which increased
runoff and raised the water table in the plaintiff’s adjacent land so
extensively that sewage from an on-site septic tank was seeping
into the plaintiff’s basement. In a concurring opinion, however, a
majority of the Justices stated that this harsh rule would no longer
be applied in the future. 17 While the Justices refrained from
delineating the precise standards that would govern future
diversions of diffuse surface waters, they did state that a “reason-
able use” principle will apply. 18

In its main opinion, the Tucker court noted that it had “not
distinguished between surface and ground water” in its past
application of the common enemy rule, 19 but it did not state in the
concurring opinion whether it would continue to adhere to a single
rule for ground and surface water in the future. Thus, while it is
possible to surmise that the common law today offers some
measure of protection to the natural percolation processes of
groundwater from impoundments which interfere with those
processes, the precise nature of that protection is still quite un-
certain. Clearly the common law, by itself, cannot be relied upon
to achieve effective management and protection of the per-
colation process.

Another key element of a groundwater system requiring
management is the recharge area associated with the ground-
water aquifer. The recharge area is the surface area through
which water from precipitation is absorbed into the aquifer.20 The
soils overlying the aquifer filter and purify the infiltrating water,
insulate the water table so that the water remains cool, and
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prevent direct evaporation from the water table. 21 If a recharge
area is paved over as part of a construction developmentproject,
the infiltration of water can be virtually stopped and the water lost
to surface runoff. In addition, any type of alteration of the aquifer
can result in degradation of groundwater quality, a lowered water
table due to evaporation, or an increase in groundwater tem-
perature during warm weather months. For this reason, a com-
prehensive water management program should include some
mechanism for protection of recharge areas as a means of
preserving the physical integrity of the groundwater system.
While some local by-laws seek to do so, no state statute or com-
mon law doctrine explicitly addresses recharge area protection at
present.

C. Mechanisms for Maintaining GroundwaterSubsystem Integrity

The existing state agencies and associations which participate
in the Groundwater Steering Committee22 have repeatedly indi-
cated that they are well aware of the need to protect the physical
integrity of the groundwater subsystem. Existing statutes, how-
ever, have not conferred the necessary power on any of them.
Rather, the most readily available techniques that can be used to
protect the sensitive groundwater portion of the hydrologic cycle
are implemented at the local level. For example, the general laws
provide municipalities with authority to develop and maintain
public water supply systems. 23 Municipalities and water districts
are specifically authorized to acquire (by eminent domain,
purchase or otherwise) sources of water, including groundwater
sources, within their municipal limits for public water supply. 24 In
addition to acquiring the water source itself, they may acquire
land necessary to protect and preserve the purity of water supply
sources. Municipalities must seek DEQE’s advice and approval
prior to acquiring either water supply sources or interests in land
to protect the purity of public water supplies. 25 In the usual case,
DEQE will approve such takings only to a radius of 400 feet
around a municipal well, 26 even though the area contributing to
the recharge of a well may extend over a mile in one or more
directions. 27

When waters are being used as a source of public water supply,
the local police power provides additional authority to impose
restrictions upon activities affecting those waters by other par-
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ties. Restrictions imposed to protect the purity of a public water
supply may cause grievous loss without entitling the burdened
party to compensation. 28 In the 1979 decision in Kane v. Town of
Hudson,

w for example, the Town located a well for water supply to
the public on land adjacent to the plaintiffs. Shortly after the well
was located, the town took, by eminent domain, all the plaintiffs’
land within 400 feet of the town well (7.12 acres) in an effort to
protect the purity of the groundwater supply. Plaintiffs had been
using their land in a quarry operation and now claimed that,
although the town had not taken their business, it had effectively
forced them to cease operations. They argued that they could no
longer quarry within 1,000feet of the town’s well without “corrupt-
ing” the quality of the municipal water supply in violation of a
statutory provision which imposes tort and criminal liability for
corruption or pollution of a municipal water supply. The plaintiffs
asserted that they were entitled to compensation for their land
more than 400 feet but less than 1,000 feet away from the Town’s
well (23 acres). Assuming, without deciding, that such an injury
did exist, the Appeals Court refused to allow the plaintiffs to
recover for it. The Court stated;

“[T]he plaintiffs are entitled to no compensation for their
loss; for the loss is not the result of any taking, or of the
improvement for which a taking was made, but is rather the
result of the restrictions which the law imposes on any
person’s use of waters which are a source ofpublic supply.”30

Since the plaintiffs could not have a right to use the land in a
manner that would corrupt the public water supply, but were not
denied other potential uses of the land, they were not entitled to
compensation for the loss of such a right.

Two general types of local restrictions are available to protect
the physical integrity of groundwater processes, either in con-
junction with, or entirely independent from, the protection of a
public water supply. The first of these is aquifer protection zoning.
Some 30 communities in Massachusetts have enacted zoning by-
laws designed to protect aquifers. The Town of Falmouth, for
example, has a zoning by-law which imposes special protection
restrictions in a Water Resource Protection District. Within the
district, the by-law provides:

“The following uses are prohibited: junk yard, solid waste
disposal, public sewerage treatment facilities with onsite
disposal of effluent unless tertiary treated, car washes, coin-
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op or commercial laundries, trucking or bus terminals or
airports. Subsurface hazardous chemical, gasoline and oil
storage in corrodible containers is prohibited.
Any business, commercial or Industrial use involving the
large scale use, production or storage of chemicals,
pesticides, herbicides, fertilizers or other potentially
hazardous wastes or materials shall be allowed only upon
special permit from the Board of Appeals. Large scale use
shall mean any greater use than for ordinary home use. The
Board of Appeals shall require demonstration by the ap-
plicant that any proposed use will not result in the
degradation or the potential degradation of any surface
water or groundwater currently used for public water supply
or proposed for a future water supply. ’

’5l

It is clear that local governments are free to protect ground-
water aquifers through their local zoning by-laws. 32 Authority for
local regulation of such lands can be found in the general grant of
authority of the Zoning Act , 33 The purposes section of the 1975
revision of that Act states:

“ [Objectives for which zoning might be established ... in-
clude ... to conserve health: ... to facilitate the adequate
provision of water, water supply, drainage, . . . open space
and other public requirements; to conserve . . . natural re-
sources and [prevent] pollution of the environment: . . . and
to preserve and increase amenities by the promulgation of
regulations to fulfill said objectives. Said regulations may in-
clude but are not limited to restricting, prohibiting, per-
mitting or regulating:

1. uses of land, including wetlands and lands deemed
subject to seasonal or periodic flooding;

�

3. uses of bodies of water, including water courses
�

5. areas and dimensions of land and bodies of water to be
occupied or unoccupied by uses and structures, courts, yards
and open spaces;

*

8. the development of the natural scenic and aesthetic
qualities of the community.” 34

The Supreme Judicial Court has explicitly held that the
protection of groundwater is a valid public interest, 35 and there
can be little doubt, therefore, that the zoning power can be exer-
cised for that purpose. Indeed, in the 1980 decision in Sturges v.
Town of Chilmark,

36 the Court approved stringent development
restrictions which were justified because the Town had not yet
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determined what precise restrictions were needed to protect
groundwater.

When local governments exercise control over development
through zoning by-laws, final authority rests with the local
community. In exercising such authority, a local government
must comply with the procedural requirements of the Zoning Act,
including preparation of a zoning map reasonably describing the
area, 37 a public hearing before the planning board, 38 two-thirds
vote of the town meeting or city council, 39 the right of appeal to an
impartial board of appeals for obtaining a variance; 40 and the
right ofreview inSuperior Court. 41

The principal restriction on the zoning power is that its exercise
cannot amount to a taking of private property. The Supreme
JudicialCourt has explained:

“What may be characterized as forbidden takings are those
governmental actions which strip private property of all
practical value to [its owners] or to anyone acquiring it,
leaving them only the burden ofpaying taxes on it.”42

Under this standard, governmental regulation may deprive
landowners of a beneficial use of their property, even the most
beneficial use, without effecting an unconstitutional taking, as
long as some beneficial use remains. 43

Although no reported decision appears to deal specifically with
zoning restrictions of groundwater recharge areas, restrictive
zoning of land located in a floodplain was upheld in 1972 in Turnpike
Realty Co. v. Dedham, 44 where the land at issue was restricted to
agriculture and recreational uses. Evidence was given that there
was an 88 percent resulting reduction in the value of the property,
but the restriction was nevertheless upheld because some
beneficial uses of the property were still permitted. Similar
restrictions on groundwater recharge areas, therefore, seem also
to be permissible.

The zoning power can be used effectively to restrict develop-
ment of groundwater recharge areas, wetlands and other areas of
importance to the physical integrity of groundwater aquifers.
There also exists specific nonzoning authority for aquifer
protection, however. For example, the provisions of the Wetlands
Protection Act 45 require approval by a local Conservation Com-
mission prior to the removal, drilling, dredging or alteration of any
wetland. The Act requires the Conservation Commission to set
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forth an “order of conditions” for each proposed project which
will protect the seven wetland interests enumerated in the Act.
The enumerated interests include both public and private water
supply and groundwater supply.

The exercise of power under the Wetlands Protection Act is a local
matter, and an important supplement to local zoning authority.
However, local power under the Act is subject to supervision by
DEQE. Within 10 days of the Commission’s order of conditions (or
failure to act), the applicant, an owner of abutting land, any 10
residents in the city or town where the land is located, or the
Commissioner of DEQE can appeal the order to DEQE. DEQE
will make an independent determinationand issue a superseding
order, setting forth its own conditions regulating the work. In this
way, DEQE can assure that uniform principles and practices are
applied by local commissions throughout the Commonwealth.46

It has now been established that local governments are free to
adopt wetland regulation ordinances under Home Rule power other
than that conferred by the Wetlands Protection Act. In 1979 in
Lovequist v. Conservation Commission, 47 a local ordinance enacted
by the Town of Dennis modeled upon the Wetlands Protection Act
was considered, and approved, despite differences between the
ordinance and the Act. On the basis of this decision, it can be
concluded that a similar Home Rule ordinance addressed to non-
wetland groundwater recharge areas would be regarded as
similarly permissible. In judicial review of local decisions under
ordinances of this type, the courts will apply the same con-
stitutional standards discussed above, regarding the taking of
property by state action.48

D. Mechanisms and Decision-Making Reforms
The protection of the physical integrity of the groundwater

system can be addressed by the types of purely local mechanisms
outlined here. Complete aquifer protection is not readily
achievable, however, within a single political subdivision of the
state. Neither aquifers nor the recharge areas within them
respect city and town lines. The Wetlands Protection Act allows the
state DEQE to supervise local decisions and thus to assure that
the local interests of a city or town are not the only ones served in
an order of conditions. The Massachusetts Environmental Policy Act
(MEPA) 49 similarly establishes a procedure by which the state
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exercises a review function over local and locally permitted ac-
tions with substantial environmental impacts. A mechanism for
state supervision of local decisions affecting groundwater
recharge areas may also be needed, if interjurisdictional values
are to be preserved as well as respect for local control. The use of
local power, without such supervision, may fail to achieve com-
prehensive groundwater subsystem management.

Certainly, however, the various pollution control mechanisms
outlined in Part 111 of this report establish ample precedents for
more than mere state supervision of local decisionmaking.
Essentially the argument for state level management has five
parts:

First, the state goal of protecting the physical integrity of the
groundwater system is parallel to similar goals of other water
programs. State standards for point and non-point sources of
pollution, drinking water quality studies and other aspects of
water management have been in effect for a number of years. The
inclusion of the groundwater subsystem among those elementsof
a comprehensive water management program subject to state
regulation is thus a reasonable extension of past policy, and offers
the best opportunity for integration with existing policies.

Second, the preservation of the physical integrity of the ground-
water subsystem through state common law doctrines has failed,
and the imposition of state regulatory standards is therefore the
only solution available which can effect the desired level of
protection in an acceptably positive manner.

Third, while some cities and towns have contributed to past
advancements in groundwater subsystem protection, theprimary
responsibility for managing water systems must fall upon the
state government. Necessary uniformity and consideration of
regional objectives is improbable if regulation is left primarily to
local government.

Fourth, the state has an affirmative duty to protect the integrity
of the groundwater subsystem in order to allow continued and
sustainable economic growth. This duty requires state regulation
of any activity or system that unreasonably threatens the state's
economy.

Fifth, the quality and quantity of information available to the
local governments concerning groundwater subsystems is often
inadequate to foster reasonable decisions concerning the
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preservation of system integrity. The state government is in a
position to develop an independent capacity to conduct research
and disseminate comprehensive information concerning the
preservation of the interconnected system of ground and surface
water throughout the Commonwealth.

Based on these five considerations, new state management
mechanisms, rather than refinements of current local
management practices, appear to be called for.

E. Summary ofFindings and Recommendations
Ground and surface waters in the Commonwealth are part of,

and should be managed as, a single hydrologic system. Ground-
water management should focus on the groundwater aquifer as
the appropriate unit of analysis. Certain key elements of the
groundwater portion of the hydrologic cycle require special
management attention, however. These include the percolation
process and groundwater recharge areas, neither of which are
adequately protected today, either by existing regulatory
mechanisms or the common law. Nor do adequate mechanisms
exist to protect aquifers which are overstressed because of the
nature or volume of demands made upon them. Local zoning and
non-zoning controls exist and their use to promote water manage-
ment goals can be supervised by the state, but state regulation of
the groundwater system, fully integrated with other state water
regulatory programs, appears to be called for.
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tivities that pollute groundwater which flows to their neighbors’
land, however, they may be subject to strict liability for all in-
juries resulting from such pollution. Indeed, the first decision in
the Commonwealth in which the concept of strict liability for
ultrahazardous activities was applied in any context was an 1868
case involving pollution of groundwater. In Bull v. Nye, 1 the
plaintiff sued for damages resulting from the discharge of “filthy
matter” which percolated through the soil from the defendant’s
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vault under his barn into the plaintiff’s cellar and well. In
directing that a verdict be entered for the plaintiff, the Court
stated:

“ [T]he defendant was bound to so construct his vault that the
contents thereof should not percolate into the plaintiff's
cellar and well, and, it being conceded that percolations did
pass through, to the plaintiff’s injury, such percolations were
evidence of negligence, upon which the plaintiff was entitled
to a verdict.”2

Fifteen years later, the Supreme Judicial Court imposed
liability, inreliance upon the Ball decision, on a defendant who had
excavated a portion of his oceanfront land in such a manner that
salt water intruded to a well on the plaintiff’s land. The Court
stated that, although “sea-water may not be filthy water, it is
effectively destructive to a well for domestic purposes as is such
water.”3

In 1975, the Supreme Judicial Court reaffirmed that
Massachusetts law imposes strict liability for ultrahazardous
activities. In Clark-Aiken Co. v. Cromwell-Wright Co.,* the Court
traced the origin of strict liability in Massachusetts to the Ball
case, and stated that the rule in Massachusetts is that strict
liability will be imposed when, in light of surrounding cir-
cumstances, an unusual or extraordinary use of property creates
an unacceptable level of risk. 5 An unacceptable level of risk can
be the result of either an activity which itself creates an ex-
traordinary risk or an activity with a more usual level of risk
carried out in surroundings where that risk is increased. 6 In the
case of groundwater contamination, the case law illustrates that
the range of ultra-hazardous activities may include at least the
underground storage of polluting material and the excavation of
ocean-front property. 7

Where the defendant is not engaged in an ultrahazardous ac-
tivity, and application of the strict liability doctrine is therefore
not appropriate, plaintiffs have traditionally sought to recover on
a negligence theory for injuries resulting from groundwater
contamination.8 In such a negligence action, the plaintiff must
bear the burden of alleging and proving negligence on the part of
the defendant.9 To be successful in an action for damages under a
traditional negligence theory, the plaintiff will have to show that
the defendant “failed to take precautions against a risk apparent
to a reasonable man. ’ ’ lO
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However, a 1979 decision of the Massachusetts Appeals Court
suggests that, in the future, determination of the extent to which
Impairment of percolating groundwater quality is unreasonable,
and thus actionable, will not be based on the negligence principles
of tort law. Rather, such cases will be resolved on the basis of the
property law principles that govern the extent to which riparian
proprietors may impair surface water quality. 11 Riparian rights
are property rights which are appurtenant to land bounded by a
watercourse or through which a stream flows. 12 Riparian owners
are entitledto have the natural flow of a stream come to their land
and to make such use of the water as will be reasonable with
respect to similar rights of all other riparian owners. 15 The
general rule regarding the quality of surface water is that
riparian proprietors have a right to have water come to themin its
natural condition, except insofar as it is affected by the
reasonable uses of the owners above. 14 A slight impairment of
water quality, which is necessarily incident to the use ofproperty,
and is properly and carefully regulated, is not unreasonable.15

However, as early as the 1907 decision in MacNamara v. Taft, 16 the
Supreme Judicial Court held that;

“[lf the] discharge of a noxious substance into [a] stream is
of such quantity as materially to affect the purity of water
when it reaches the land of a lower riparian owner, it in-
terferes with his use of the water, is an invasion of his right of
property, and as a matter of law is unreasonable.”

If the principles of riparian ownership regarding degradation of
surface water quality are, in fact, to be applied to cases involving
pollution of groundwater, plaintiffs will be allowed to recover
damages on the basis of these property principles as an alter-
native to the negligence principles of tort law. As is clear from the
absolute prohibition against rendering surface water unfit for use,
application of riparian principles to percolating groundwater may
provide a degree of protection otherwise unavailable to the
resource. Nevertheless, the continuing uncertainty over the
precise requirements of either tort or property principles has
meant that the common law cannot be relied on in confidence for
the protection of groundwater. The emergence of water pollution
control legislation, at both the federal and state levels, was a
direct response to the perceived deficiencies in the applicable
common law and, today, this legislation, rather than the common
law, provides the principal legal protection for water quality.
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As a result of this legislation, there exists for groundwater
quality an institutional protection mechanism that does not exist
for the other values highlighted in this report. DEQE has primary
responsibility for the administration and enforcement of several
statutory programs that have the protection of groundwater
quality as an objective. Within DEQE, the Division of Water
Pollution Control (DWPC) 17 has overall authority to administer
and enforce the Massachusetts Clean Waters Act;1* to promulgate
regulations under that Act, including water quality standards and
effluent limitations; to administer the National Pollution
Discharge Elimination System (NPDES) permit program,
together with the federal Environmental Protection Agency: and
to survey, inspect, and clean up oil spills.

The Clean Waters Act defines “waters of the Commonwealth” to
include groundwater and springs. l 9 As a result, the DWPC has
statutory responsibility for enhancing the quality and value of
groundwater and for preventing and abating its pollution. In
particular, DWPC is concerned with groundwater pollution from
both direct and indirect sources such as surface impoundments,
agriculture, and new construction.

The Act prohibits any person from discharging pollutants into
waters of the Commonwealth, without a currently valid permit,
unless exempted by regulation. 20 These permits incorporate
regulatory effluenct limitations promulgated by DEQE for
various types of dischrges. The DWPC does not presently issue
permits for all discharges to groundwater, but generally limits
itself to discharges in excess of 15,000 gallons per day. The Clean
Waters Act provides for criminal penalties of up to $25,000 per day
of a violation, or up to one year imprisonment, for violationsof the
Act, the regulations adopted under it or any order or permit issued
by the DWPC. 21

One especially important aspect of the Clean Waters Act is its
remedial provisions for oil and hazardous spills and discharges
that frequently can affect groundwater. 22 Under this Act, anyone
who causes or is responsible for such a spill is obligated to report
the incident to DWPC and thereafter to contract for its immediate
containment and cleanup. All persons responsible for a spill are
jointly and severally liable for these costs, as well as for the costs
of DWPC’s investigation of the spill, of any damage to public
resources and of the restoration of the area.23
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A second regulatory program exists under the Massachusetts
act24 which gives DEQE the authority to oversee and care for all
waters, including groundwater, used in a “public water
system.” 25 This term is defined to include any system with at least
15 connections or serving at least 25 persons. DEQE also has the
authority to examine drinking waters to determine their purity
and fitness, and to issue regulations and orders necessary to
prevent pollution and insure a pure water supply, including orders
shutting down water supplies or prohibiting the use of any water
which it believes will tend to adversely affect the public health.26

If there is a violation of any DEQE standard or regulation
governing drinking water quality, DEQE refers the matter to the
Department of Public Health (DPH). 27 If the DPH then deter-
mines that the violation may endanger the public health it may
order the violator to comply and to take appropriate steps to
purify the water. Such an order supercedes any DEQE regulation
and is enforceable by the Superior Court. DEQE, however, retains
its authority, subject to the superceding power of DPH, to order the
abatement of any pollution of public drinking water supplies. The
orders, rules andregulations of the DEQE, as well as the orders of
the DPH, are enforceable by the Superior Court.

The state regulatory program is designed to implement the
federal Safe Drinking Water Act ,

26 which authorizes the establish-
ment of mandatory primary drinking water standards, based on
public health considerations.29 The Act also directsEPA to recom-
mend secondary standards to the states for such factors as water
taste, color, odor and turbidity.30 The statute also regulates
discharges by underground injection which might endanger
drinking water sources. 31

Recently the Cape Cod aquifer was designated a sole source
aquifer under the Safe Drinking Water Act ,

32 which means that it is
the principal drinking water source for that part of the Com-
monwealth. Because of this designation, no Federal agency may
provide financial assistance to projects which EPA determines
may contaminate the aquifer so as to create a significant hazard
to public health, without EPA’s express authorization and without
including precautions in the project design to avoid such con-
tamination.

A third regulatory program was recently established when
DEQE issued its first set of hazardous waste management
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regulations governing the generation, transportation, treatment,
storage and disposal of hazardous waste under the Hazardous Waste
Management Act.** DEQE’s Division of Hazardous Waste is charged
with developing and enforcing these regulations and has obtained
Phase I Interim Authorization from EPA under the Resource
Conservation and Recovery Actu to administer that statute in the
Commonwealth. Unlike the other two regulatory programs listed
here, the hazardous waste program is not exclusively concerned
with water quality, but rather includes water quality impacts as
one of its considerations in waste management.

A fourth regulatory program of importance to groundwater
quality management is the State Environmental Code
promulgated by DEQE. 55 Title sof that Code provides minimum
requirements for the subsurface disposal of sanitary sewage, and
grants to local boards of health the power to issue permits for the
installation or repair of sanitary sewage disposal systems. DEQE
itself approves the plans for any system designed to accomodate a
volume of sewage exceeding 15,000 gallons per day.36

The regulations specify the permissable location, design and
operation requirements for septic systems and also contain
separate standards for disposal of waste pumped from individual
septic systems.37 For septic systems, the regulations require a
percolation test,38 and a deep observation hole designed to
demonstrate that the bottom of the proposed facility will be four
feet above the ground water table. 39

Local boards of health are given other significant authority for
groundwater protection, in addition to administering the State
Environmental Code. They are also empowered to make
reasonable health regulations 40 that may include regulations
affecting groundwater quality. For example, in 1980, the Town of
Bourne Board of Health adopted “regulations to protect ground an
surface waters from contamination with liquid toxic hazardous
material stored in storage tanks” pursuant to this power.41 Ad-
ministration of these regulations is the joint responsibility of the
Board and the Fire Department, which has statutory power over
the storage ofpetroleum products. 42

Boards of health are also responsible for assigning locations for
the dumping of solid and liquid waste materials and refuse. 43

DEQE regulations require the solid waste disposal facility to
operate as a sanitary landfill and specify standards for its design
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and operation. The regulations specify, In particular, that the
lowest point of refuse deposition must be at least four feet above
the water table. 44

Boards of health may also, after public hearings, assign
locations at which trades or employment attended by ‘‘noisome
and injurious” odors may be carried on.45 Such an assignment
power may theoretically be used to divert polluting activities
from groundwaterrecharge areas, for example.

Other local officials may also have the requisite power to effect
groundwater quality protection. As noted in Part II of this report,
the zoning power may be utilized for a variety of aquifer
protection purposes, 44 and local building inspectors are thus
charged, in the first instance, with the obligation of enforcing
zoning provisions of this type.47 Also as noted in Part 11, local
water departments and districts have the power and duty to
exercise control over the land surrounding public water supply
sources, in order to protect the purity of those supplies. 48

As the foregoing list of authorities illustrates, there already
exists ample authority for protecting groundwater quality at both
the state and local levels. No glaring gaps in the authority
remain. However, the problem of networking the various
authorities to serve a comprehensive water management ob-
jective does exist. To accomplish this goal, DEQE and the Water
Resources Commission established the Groundwater Steering
Committee in 1980. The Committee’s charge states;

‘‘The Massachusetts Groundwater Steering Committee is
hereby designated as an official advisory body of the Water
Resources Commission. It shall be the responsibility of said
committee to develop recommendations regarding policies
and implementation mechanisms for the protection and
management of groundwater in the Commonwealth to be
voted on by said commission.
The Committee shall serve as a standing committee of the
Water Resource Commission and shall be available to
respond to specific requests from any of the represented
agencies on said Steering Commitee.”49

The Committee has developed, and the Water Resources
Commission has approved, a former goal for the protection of
groundwater:

‘‘The goal of the state’s groundwater policy is to protect the
quality and the quantity of groundwater to the levels
necessary for potential uses. ” 50
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This goal is intended to incorporate eight qualifying tenets:
“The goal should:
1) allow for improvements to water quality.
2) allow for new growth and development.
3) be flexible enough to allow for changes or modifications

in the future.
4) discourage reduction in quality of high quality water.
5) permit areas of limited protection.
6) recognize that protection of groundwater is tied to land

use.
7) recognize that quantity and quality are of equal im-

portance.
8) recognizes that standards may vary as needs and uses

other than drinking water are identified.”51

This articulation of a policy goal, together with its qualifying
tenets, is an important step, and can be used as an organizing
principle, in the networking of groundwater protection
authorities. An important additional step for the Water Resources
Commission and Groundwater Steering Committee will be to
develop a mechanism to reach that goal and to assure that all
state and local authorities’ decision processes incorporate the
state policy.

B. Summary ofFindings and Recommendations
The common law in Massachusetts imposes strict liability for

groundwater pollution caused by ultrahazardous activites, but
has traditionally required a showing of negligence when such
pollution is caused by activities not regarded as ultrahazardous.
This rule of negligence has now been abandoned by the Appeals
Court in favor of a “reasonable use” rule such as is applied to
riparian owners of surface water rights.

Outside the common law, there exists an ample, if somewhat
uncoordinated, institutional mechanism for protecting ground-
water quality. DEQE has primary responsibility for the ad-
ministration of the state Clean Waters Act, the statutory provisions
governing water supply, and the Hazardous Waste Management Act.
DEQE has also promulgated the State Environmental Code,
which Includes provisions governing the subsurface disposal of
sanitary sewage. At the local level, Boards of Health, Fire
Departments, Building Inspectors and Water Commissions may
all have power to effect groundwater quality protection.

The Groundwater Steering Committee has established a
groundwater policy goal which can be used as an organizing
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principle for networking these authorities. An important next step
is to develop an institutional mechanismto reach that goal.
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IV. Water Conservation and Use Efficiency

A. Incentives for Conservation and Use Efficiency

Because existing water supplies are already sometimes insuffi-
cient to meet present needs, and demand is likely to increase in
the future, due to residential, commercial and industrial growth, 1

the need to conserve water is now a major concern. Although
Massachusetts has historically enjoyed a plentiful water supply,
shortages are now increasingly common and can create critical
problems.2 During the recent water shortage, newspaper
headlines proclaimed critical water supply problems for the state,
attributing them to drought, increasing demand, the reduced
ability of water sources to be replenished, and the contamination
of existing sources. In 1980, for example, the University of Massa-



SENATE - No. 18261983.] 39

chusetts was temporarily closed because of water shortages. 5 At
the peak of the drought, some 61 communities had Implemented
water use restrictions in order to reduce demand,4 and such
restrictions are now predictable annual occurances In at least 27
cities and towns.5

One obvious strategy to overcome actual shortages of water and
reduce the threat of future shortages is to Introduce methods of
water conservation to manage demand and comsumptlon of
existing and new consumers at all times, rather than just when
supplies are short. Conservation may be seen as the im-
plementation of any mechanism which reduces water use, loss or
waste In order to make existing supplies available for other uses.6

In any comprehensive water management program, conservation
in all sectors residential, municipal, commercial, industrial
and agricultural must be recognized as a principal method of
meeting current and future water supply needs.

The conservation strategy has had the attention of decision-
makers at all levels of government and in private industry and
agriculture for some time. Nevertheless, no coherent federal,
state or local policy presently exists to assure that conservation
will be practiced. The lack of an adequate legal framework
promoting conservation in Massachusetts has led to an in-
complete consideration of conservation in water planning and
resource assessments, as well as to conflicting institutional
pressures and objectives. 7 For example, the Metropolitan District
Commission’s (MDC) mandate, under chapter 92 of the Genera/

Laws, to serve its statutory member cities and towns8 requires it to
furnish a sufficient supply of pure water. This mandate has
traditionally been viewed as requiring the MDC to furnish all the
water these communities ask for. Thus, the MDC has been con-
strained in its efforts to impose conservation conditions on that
supply. The MDC has instituted a conservation program involving
leak detection, system rehabilitation and public education,9 but
the problem of conflicting legal mandates and policy goals must
be addressed if conservation is to become an effective water
management strategy for the state.

Most water conservation strategies do not pertain specifically
to groundwater, since they address water at the time of its use,
rather than at the time of its withdrawal. Existing regulatory
strategies promoting conservation tend to reduce water con-
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sumption and use directly, although they indirectly limit with-
drawals as well.

The state plumbing code, for example, is now being im-
plemented as a mechanism for effecting conservation. These
regulations, 10 which were issued in response to a legislative
initiative of the Commission on Water Supply, require low flow
showerheads and faucets and low water using toilets in new or
renovated construction. Enforcement of the code is left to the
building inspector or building department of the cities and towns,
an official whose jurisdiction and expertise may extend to water
use but certainly not to withdrawals.

There is, however, at least one regulatory mechanism that can
arguably be utilized to restrict withdrawals. DEQE has the
authority to approve a declaration, made by a city or town, of a
state of water emergency, and thereby to confer on communities
the power to take any measures necessary to effect water con-
servation. 11 Since the spring of 1981, DEQE practice for the ap-
proval of the local declaration has included the requirement thata
water conservation program be developed and implemented by
the community, in addition to the implementation of more
traditional measures such as bans on domestic lawn watering and
car washing restrictions. The power to restrict withdrawals ap-
pears to be within the scope of authority that can be exercised
during a water emergency, and this power is presently exercised
by Water Superintendents in the internal management of their
systems. It has not been utilized, however, on a formal basis by
DEQE.

The principal restriction on DEQE’s power in emergencies is
that it cannot act at all until a local community makes an initial
declaration of the state of water emergency. This has led, in the
past, to the anomolous situation where DEQE was unable to
convince a community of the fact of a shortage or the need for
remedial action. In such a circumstance, DEQE has concluded, it
is without power to act, and necessary water conservation
measures have not been imposed. Since water shortages rarely
respect city or town boundaries. A state mechanism for declaring
water shortage emergencies and effecting emergency con-
servation measures is clearly called for.

A comprehensive water management program would promote
conservation at all times, and by all water users and withdrawers,
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not only during emergencies or by those who initiate new con-
struction or building renovation. An often recommended method
of making conservation an integral element of water use and with-
drawal decisions is to establish water fees that promote con-
servation. Since most water users already pay for the volume of
water they receive, the mechanism is available to effect con-
servation of that water.

Traditionally, municipal and private water suppliers have
employed a “decreasing block’’ rate structure, in which the price
of water is highest for the first unit of water and lower for sub-
sequent units. 12 The rates for the first blocks are typically set high
enough to ensure that demand and customer costs are recovered,
despite possible variations in use. 13 In this regard, the decreasing
block does reflect the marginal cost of service at each level of
demand, and has repeatedly been defended on this ground. 14 In
recent years, however, there has been a trend to flat and in-
creasing block rate structures, 15 and a majority of water supply
systems now use one of these.

The Department of Public Utilities (DPU) has power to
regulate, approve or disapprove of the use rates charged by
privately-owned utilities. 16 It lacks authority, however, over the
rates charged by municipal water suppliers, who typically are
responsible for setting their own rates. 17 The MDC has authority to
approve the minimum rates charged for water by its member
communities, 18 and recent proposed legislation would provide
incentives for the adoption of flat or increasing block rate
structures throughout the Commonwealth. 19 Nevertheless, the
principal restrictions on municipal suppliers’ pricing water to
effect conservation are local by-laws or political constraints.

Rate structures designed to promote conservation may have, as
their goal, reduction of peak demand, reduction of average
demand, or both. Depending on the goal selected, the stragety
employed may differ. While the goal of peak demand reduction is
attractive to utilities and regulators as a matter of operational
efficiency, reduction of average demand appears to be the proper
goal where water conservation is the desired objective.

The most obvious mechanism for effecting such a reduction is
merely to raise rates across the board. 20 However, such rate in-
creases may be difficult to implement. The total revenue needs of
privately owned utilities are monitored by the DPU and only rates
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yielding an approved rate of return are allowed. Thus, rates
designed to achieve conservation by charging more than what is
needed to achieve such a return will not be approved. Municipal
water suppliers, while they are not restricted by statute in setting
their rates without strict regard for revenue requirements, 21 must
still submit their rates to town meetings or city councils for ap-
proval, and those bodies are unlikely to endorse water rates
greatly in excess of revenue requirements.

Since general rate increases are often legally or politically
difficult, the common response has been some type of rate
structure change. As noted, most suppliers in Massachusetts who
have adopted alternative rate structures have implemented flat
or increasing block rates. Unfortunately, there is little evidence
that either of these rate structures will significantly reduce total
demand in every case. 22 Unlike a general price increase which
effectively raises every user’s bill and thus encourages demand
reduction, a rate structure change does not necessarily alter the
total cost paid for water. Some users will pay more for their
water, while others will pay less and most may pay about the
same. Thus, unless there are other incentives for conservation,
average consumption will decline only if those who are paying
more can reduce water use to a greater degree than those who pay
less can increase their demand to take advantage of their
bargain. 23

The users who will pay significantly more in the case of flat or
increasing block rates are the large volume users. The rate
structure will thus be effective in promoting conservation only if
these users are able to effect use reductions for example,
through reuse or process changes in response to their increased
costs, greater than the use increases likely to be made by low
volume users. If they can, the result will be a decline in average
consumption.

An alternative to flat or increasing block rates is seasonal rates,
in which the same use volumes are priced higher in the summer
than at other times. The users who will pay significantly more
under this scheme are likely to be residential customers who will
effect conservation by curtailing or abandoning high use summer
activities and thus primarily reduce peak demand (although aver-
age demand may also decline.)

For private suppliers, the legal power to design rate structures
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to effect conservation is not free of doubt. It can be argued, in
support of conservation rate structures that, as a matter ofpublic
policy, conservation Is to be encouraged and that rate structures
which serve so important a public goal ought therefore to be
approvable.24 In a 1978 decision, the Supreme Judicial Court gave
some support to this argument when It hinted that It might not
require express statutory authority in order to approve rate
structures designed to promote conservation.25

Alternatively, it can be argued that the costs of producing ad-
ditional units of service are not so great and increasing so rapidly
that water supply is effectively an increasing marginal cost
service. Thus, the argument goes, flat increasing block or
seasonal rates actually reflect the true marginal cost ofproviding
water service. This justification is more readily accepted if it can
be factually supported. In one 1980 decision, the New York Public
Service Commission found the necessary factual support for
seasonal rates that have the effect of reducing peak demand and
thereby improving operational efficiency,28 but similar factual
support for Increasing block structures may be more difficult to
produce. Nevertheless, such factual support is the shortest path to
approval of conservation rate structures.

Municipal water suppliers, in contrast to private utilities, have
the legal authority and often the discretion subject to town
meeting or city council approval or other local restrictions, to
implement conservation rate structures. They therefore may be
in a uniquely suitable position to use theirrate-setting authority to
stimulate water conservation, unfettered by the legal restrictions
on private suppliers noted above.

B. Summary ofFindings and Recommendations
The available evidence indicates that large water rate in-

creases can have a significant impact on water conservation, but
that moving from a decreasing block rate structure to a flat or
increasing block rate structure tends to do little to promote
conservation. Privately operated utilities have more legal
restrictions and fewer powers than their municipal counterparts
and thus may be less well equipped to use their rates to foster
conservation. Although municipal suppliers do not share all of the
restrictions imposed on private suppliers, their activities may be
subject to local political processes and enactments limiting their



[Feb.SENATE - No. 1826.44

discretion. To the extent that suppliers can increase their rates
generally to promote conservation or to apply a rate structure
modification that will fall most heavily on a class of users with the
capacity to conserve, they will maximize the impact of their ef-
forts.

Future management of water supplies in Massachusetts must
incorporate conservation principles if sufficient water is to b6
available to meet demand.
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V. GroundwaterAllocation
A. Current Authority

The Massachusetts law relative to individual property owners’
withdrawals of groundwater from beneath the surface of their
property can be traced to the adoption of the “absolute owner-
ship” rule of groundwater allocation in the 1836 case of Greenleaf v.
Francis, 1 which first recognized landowners’ absolute control over
the groundwater on their property, regardless of the effect their
use might have on neighboring property owners’ rights. The
absolute ownership rule regards percolating waters as part of the
land in which they are found and therefore provides overlying
owners with the right to pump unlimited quantities for use on the
land or as a commodity in trade.2 The rule is sometimes referred
to as the “English” Rule, since an early articulation of the rule
appeared in the 1843 English case of Acton v. Blundell,3 but, as
noted, the rule’s origin in Massachusetts preceeded the Acton case
by seven years.

The standard form of the English Rule states;
“[T]he owner of land containing underground water . . . has
the right to direct or appropriate the percolating water
within his own land so as to deprive the neighbor of it; and his
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right is the same whatever his motive may be, whether bona
fide to improve his land, or maliciously to injure his neigh-
bor, or to induce his neighbor to buy him out. ” 4

As adopted and consistently applied in Massachusetts, however,
the rule is not quite so harsh. In Green leaf, involving a dispute
between adjoining landowners, the court refused to allow the
plaintiff to recover for injuries resulting from the loss of his
groundwater supply caused when the defendant dug a well on his
land near the plaintiff’s well. The Massachusetts Supreme
Judicial Court stated that landowners have “absolute dominion of
the soil, extending upwards and below the surface as far as each
pleases . .

.’’5 Nevertheless, the court cautioned landowners that
their proper rights “should not be exercised from mere malice.’’6

Still, the essence of absolute ownership continues in
Masschusetts: Landowners have a virtually unqualified right to
withdraw unlimited amounts of groundwater from their land
without liability to anyone, even to neighbors whose wells are
exhausted as a result. It has been observed:

“The rule require [s] that groundwater be perceived as a part
of the soil, which . . . entitle[s] a landowner to do what he
please[s] with groundwater. The owner [can] take out
whatever groundwater [is] under his property . . . and his
neighbor [can] do likewise. Any interference with the other's
supply [is] . . . a nonactionable injury.” 7

From the time of their adoption of the absolute ownership rule,
the English courts have been more explicit than those in
Massachusetts in recognizing the connection between the rule
and the mysterious nature of groundwater. In Acton v. Blundell, 8 for
example, the court stated:

“ [l]n the use of a well sunk by a proprietor in his own land,
the water which feeds it . . . does not flow openly . . ~ but
through the hidden views of the earthbeneath its surface: no
man can tell what changes these; it may be, that it is only
yesterday’s date that they first took the course and direction
which enabled them to supply the well; again no proprietor
knows what portion of water is taken from beneath his own
soil, how much he gives originally, or how much he transmits
only, or how much he receives.”

Similarly, in another early English case, the court observed:
“[W]ater percolating through underground strata . . . has no
certain course, no defined limits, but . . . oozes through the
soil in every direction in which the rain penetrates . . . [T]he
right to percolating groundwater is necessarily of a very
uncertain description. When does the right commence?
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Before or after the rain has found its way to the ground? ... It
is a process of nature not apparent; and therefore such
percolating water has not received the protection which
running water in a natural channel on the surface has always
received.” 9

Today the hydrology of groundwater is well understood, and
most states that followed the absolute ownership rule in the past
have modified or abandoned the rule to accomodate the particular
scientific facts presented to them. 10

The process by which courts use improved scientific un-
derstanding of groundwater hydrology as a basis for abandoning
outmoded common law doctrines was recently illustrated in the
Rhode Island Supreme Court’s 1982 decision in Wood v. Picillo, n In
that case, the Court overruled a 1934 decision12 in which it had held
that a showing of negligence was required in Rhode Island before
a property owner could be held liable for activities on the property
which resulted in pollution of a neighbor’s groundwater. 13 The
Court explained why it was departing from that holding:

‘‘[ln the earlier decision, the] court reasoned that because
‘courses of subterranean waters are *** indefinite and ob-
scure,’ rights to them are less easily defineable than riparian
rights to surface streams [and suggested] that it might be
unjust to subject landowners to liability for the unforseeable
consequences of legitimate land uses . . . Since . . . 1934, the
science of groundwater hydrology as well as societal concern
for environmental protection has developed dramatically. As
a matter of scientific fact the courses of subterranean waters
are no longer obscure and mysterious. The testimony of the
scientific experts in this case clearly illustrates the accuracy
with which scientists can determine the paths of ground-
water flow .... Thus, the scientific and policy considerations
that impelled the [earlier] result are no longer valid.” 14

There is some reason to believe that the Supreme JudicialCourt
might alter the Commonwealth’s adherence to the “absolute
ownership” rule if an appropriate case were presented to it. As
noted in Part II of this report, the Court has already proved itself
willing to alter ancient common law doctrines when their modern
impacts are regarded as unacceptable. In the 1978 decision in
Tucker v. Badoian,

15 described more fully in Part 11, the court an-
nounced its intention to abandon the “common enemy” rule,
applicable to diffuse surface waters, in favor of some form of
“reasonable use” standard. The analogy to groundwater
allocation rules is apparent. The absolute ownership rule, like the
common enemy rule, is harsh in its application to specific
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situations likely to arise today. In both contexts, the modern trend
of the case law is toward a reasonable use standard. The Supreme
Judicial Court has stated its intention to follow the trend in
preference to the common enemy rule, and it may well be willing
to take a similar step in an appropriate case arising under the
absolute ownership rule.

It would be unwise, however, to rely too heavily on predictions
of future changes in the common law. If the Supreme Judicial
Court were to abandon the absolute ownership rule, the most
likely alternative it would adopt would be the “American” or
“reasonable use” rule which exists in many other states. That
rule, thought to have originated in the 1869 New Hampshire case
of Bassett v. Salisbury Manufacturing Co., 18 limits property owners to
groundwater withdrawals for “reasonable uses.” 17 However,
adoption of this rule would only reduce, not eliminate, the prac-
tical difficulties of relying on the common law to manage the
allocation of groundwater. Both the English and the American
rule reflect the Eastern United States’ historically abundant
water supply, rather than currently felt supply limits. Where
water is uniformly plentiful, only the most egregious misuses of
water need be of legal concern. This explains the common law’s
failure to stipulate priorities or measure water allocation in
quantitative terms. 18 Instead, the absolute ownership rule allows
unlimited withdrawals by all competing users, regardless of their
impacts on each other and without focussing on the overall merit
ofany particular use.

The American rule, moreover, has proven to be sacrcely more
adequate in allocating water. The issue of the reasonableness of a
particular water use under the rule has generally been resolved
by using artificial distinctions largely irrelevant to the promotion
of water management objectives. 19 Thus, the American rule can
hardly be regarded as a meaningful contemporary basis for
allocation among users of groundwater.

The assumption of plentiful water also explains why the com-
mon law system of water allocation is structured so as not to come
into play except to resolve conflicts. The fact is, however, that, as
water shortages become more common, both the English and the
American rule have become inadequate, even to resolve conflicts.
A rule that assumes an abundance of water may not be workable
when applied to conflicts among the multiple competing demands



SENATE - No. 1826.1983.] 49

of contemporary water users. Since groundwater disputes may in-
volve numerous conflicting and excessive demands on a single
supply, they become more frequent and complex as water
becomes less plentiful. Neither a rule of allocation which allows
each user to withdraw all the water it pleases, nor one that defines
each user’s allocation by the term “reasonable,” can provide an
adequate basis upon which to resolve such disputes.

The most telling criticism of the common law, however, is that
its doctrines are not designed to support water use planning or
management, and certainly do not provide a sufficient framework
for allocating water among users. 20 In the context of water
abundance, no more planning was considered to be needed than a
general directive permitting all reasonable uses, and the
American rule (but not the English rule) might have been
adequate. However, when multiple “reasonable” water uses, in
the aggregate, constitute a total demand for water that ap-
proaches or even exceeds the supply, a more precise formulation
of the criteria by which competing demands are balanced is
needed.

While the preceeding discussion summarizes the common law’s
allocation of groundwater among private landowners, public
entities have generally not been governed by these rules. Rather,
specific statutory enactments have established public rights to
withdraw or alter the flow of groundwater. In the 1887 case of
Trowbridge v. Brookline, 21 for example, the installation of a public
sewer line caused two wells on the plaintiff’s land to be drained
and rendered unusable. While nonmalicious activity by a private
party which had this effect on a plaintiff’s wells would not have
been actionable under the common law, the statute which
authorized the Town to install the sewers required that all injuries
caused by that installation be compensated. This was sufficient,

the Supreme Judicial Court ruled, to allow the plaintiff to recover
damages for her lost water supply.

A similarstatutory provision is found in the GeneralLaws today. 22

That provision states that “any person or corporation injured in
his or its property by an action of a town under [the statutory
provisions which authorize municipalities to develop and operate
public water supply systems] may recover damages from said
town.” In the 1979 decision in Kane v. Hudson, 23 this statute was
interpreted as requiring the Town of Hudson, which had taken a
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parcel of the plaintiff’s land by eminent domain for public water
supply purposes, to provide the plaintiff with compensation, not
merely for the land taken, but for any injury caused by the public
improvement for which the taking was made. The Town was thus
required to compensate the plaintiff for the diminution in the
supply ofpond water caused by operation of the Town well.

Thus, a municipality must pay compensation for any damages
caused when groundwater is taken for public water supply pur-
poses. In virtually all circumstances, a municipality is allocated
only that volume of groundwater which it purchases or takes by
eminent domain. Unlike private property owners, municipalities
do not acquire, merely by ownership of the surface of the land, an
“absolute ownership’’ of groundwater, entitled them to unlimited
withdrawals.

B. Findings and Recommendations: A Massachusetts Water Manage-
ment Act

The proposed bill which appears in the appendix to this report
would amend the General Laws by inserting a new chapter to be
referred to as the “Massachusetts Water Mangement Act.’’ The Act
would establish a mechanism for authorizing new withdrawals of
both ground and surface water in excess of a threshold volume,
initially recommended to be set at 100,000 gallons per day, but
subject to revisions by DEQE. The Act’s requirement of a water
withdrawal permit would not apply to existing withdrawals of
water at the time of its effective date, or to withdrawals which are
for nonconsumptive uses. Thus, the Act represents the minimum
level of allocation regulation consistent with its management
objectives. The resulting data gathering, registration and per-
mitting system would enable comprehensive regulation of ground
and surface water withdrawals in Massachusetts.

Responsibility for the Water Management Act would be shared by
DEQE and the Water Resources Commission. The Commission
and DEQE are directed by the Act to cooperate in the planning,
establishment and management of programs to assess the uses of
water in the Commonwealth and to prepare to meet future water
needs. The Water Resources Commission would be responsible for
adopting principles, policies and guidelines necessary for the
effective planning and management of water use and con-
servation in the Commonwealth. Thereafter, DEQE, with the
Water Resources Commission’s approval, would adopt the
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regulations necessary to implement those principles, policies and
guidelines, and would administer the regulations under the Act.

In this manner, the Act will be consistent with other efforts of
the Special Legislative Commission on Water Supply to augment
the planning responsibilities of the Commission.24 While DEQE
has the organization structure, staff expertise, and regulatory
experience necessary to implement a program of this type, the
Commission will be authorized under the Act to make a valuable
contribution in protecting the natural environment of water in the
Commonwealth, assuring comprehensive and systematic plan-
ning and management of water withdrawals and use, and
allowing continued and sustainable economic growth.

DEQE regulations under the Act will establish a mechanismfor
managing ground and surface waters as a single hydrologic
system, as is recommended elsewhere in this report. It is intended
that the regulations be designed to ensure, where necessary, an
appropriate balance among competing water withdrawal and
uses.

Essential features of the required regulations will be criteria,
standards and procedures for issuing permits, and specification of
the content and form of permit applications. The regulations will
establish procedures and forms for filing registration statements
for existing withdrawals, so thatDEQE will be able to account for
existing withdrawals in allocating water permits, and
notifications of nonconsumptive uses which will be exempt from
the permit requirements. Under the Act, DEQE will also establish
requirements for monitoring and inspection of water with-
drawals, and for reporting of withdrawals and use by permitted
water users. The Act requires DEQE to set up a program for the
enforcement of the Act and the regulations adopted under it. In
addition, DEQE’s regulations will establish a mechanism to
manage water in the Commonwealth during water supply and
water quality emergencies. Finally, the regulations will establish
reasonable registration and permit application fees for the pur-
pose of reimbursing the Commonwealth for some reasonable
portion of the costs of administering the Act.

The initial threshold volume recommended to be applied under
the Act is 100,000 gallons per day. This figure was selected as
reasonably accomodating two principal objectives of reasonable
water withdrawal management. A threshold volume should be
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large enough so that most private domestic wells in the state are
exempt from regulation under normal circumstances. It can
reasonably be presumed that these small withdrawals do not
usually stress water sources. Therefore, since virtually all
domestic wells withdraw at a rate below 50 gallons per minute, 25

the 100,000 gallon per day threshold (70 gallons per minute) will
assure that these wells are excluded.

On the other hand, the threshold should not be set so high as to
exclude water withdrawals which do have the potential of
stressing water sources. The 100,000 gallon per day figure should
assure, in most circumstances, that no withdrawals will take
place which have this potential, unless specifically permitted by
DEQE. Available data on groundwater withdrawals is limited. It
may turn out, therefore, that a threshold volume figure other than
100,000 gallons per day will prove to be necessary and adequate to
protect the public health, safety and welfare of the citizens of the
Commonwealth. The Act, therefore, authorizes DEQE to raise or
lower the threshold volume by regulation, as it deems necessary
based on information gathered and experience in managing and
balancing withdrawals. The Act directs DEQE to review the
existing threshold volume every five years.

For some water sources, which are in need of special protection
because of the nature of volume of demands made upon them,
withdrawals of less than the applicable threshold volume may re-
quire management. When DEQE finds this to be the case with
respect to any particular water source, it is authorized by the Act
to establish a special lower threshold volume applicable to that
water source.

For the purposes of determining whether a particular with-
drawal of water is In excess of the threshold volume, the Act
provides that any withdrawalfor a nonconsumptive use will not be
counted in the volume of water withdrawn. Some water uses are
nonconsumptive, where water is withdrawn from and returned to
the same source and is therefore available for reuse by others.
Thus, the fact of withdrawal does not necessarily reduce the
overall capacity of the water source to meet the demands place
upon it.

The principal difficulty with this argument is that, in many
instances, it may be quite difficult to ascertain what portion of
water withdrawn is actually returned to a water source after use.
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The Act therefore directs DEQE to establish a definition for uses
of water which are, in fact, nonconsumptive, and to place on the
party asserting that a use is nonconsumptive the burden of
proving the volume of water which is returned and the means by
which it is being returned, and of demonstrating that it is being
returned in substantially unimpaired quality.

The Act contemplates that DEQE will specify in its regulations
a schedule of permit expiration dates applicable to each water
source. This will enable DEQE to devise a manageable system for
considering the merit of all competing withdrawals from a single
water source whenpermits are up for renewal. Registration state-
ments filed under the Act would also have the same expiration
date.

The Act directs DEQE to establish procedures and forms for
filing permit applications and registration statements. In
evaluating permit applications, DEQE would be directed to
consider a number of factors which, taken together, comprise a
measure of the merit of particular withdrawals, considering their
environmental and economic impacts. These factors provide the
framework by which DEQE can manage water withdrawals in
order to promote the objectives of the Act. They include:

The impact of the proposed withdrawal on other waste
sources which are hydrologically interconnected with the
water source from which the withdrawal is to be made;
The present and future needs of the applicant:
The anticipated times of year when withdrawals will be
made;
The water available within the safe yield of the water source
from which the withdrawal is to be made;
Reasonable protection of water uses, land values, in-
vestments and enterprises that are dependant on previously
permitted withdrawals;
The use to be made of the water proposed to be withdrawn
and other existing, presently permitted or projected uses of
the water source from which the withdrawal is to be made;
The water resources management plan for the city or town in
which the proposed withdrawal is to be made;
Any state water resources management plan adopted by the
Water Resources Commission;
Reasonable conservationpractices and measures, consistent
with efficient utilization of the water:
Reasonable protection of public drinking water supplies,
water quality, waste water treatment capacity, waste
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navigation, hydropower resources, water-based recreation,
wetland habitats, fish and wildlife, agriculture, and flood-
plains: and
Reasonable economic development and the creationof jobs.

One criticism of any new permitting process is that it will pro-
long the period of time developers must wait to complete their
projects. The Act attempts to respond to this problem by
providing a mechanism for speeding the administrative
processing of permit applications for which there is no opposition
and which comport with existing water resources management
plans. The Act establishes a deadline by which such permit ap-
plications must be acted upon, and provides that applications not
acted upon within that time limit are deemed to be granted. The
Act does permit the deadline to be extended in individual cases,
however, upon a finding that additional time is necessary to give
proper consideration to an application. A somewhat longer period
of time is established for more complicated or controversial
permit applications, as well as for those seeking authorization for
withdrawals large enough to trigger the MEPA environmental
impact review process. Again, failure by the Department to rule
on an application within the time limit specified, or within the
time specified in any extension, will have the legal consequence of
granting the application.

Although the Water Management Act provides for regulation of
water withdrawals at the state level, the need to obtain recom-
mendations from local officials or bodies, and to maximize their
participation in the evaluation of permit application, is also
recognized. Thus, the Act directs DEQE to establish a “net-
working” mechanism for obtaining such recommendations. In
this way, the Act seeks to achieve a level of state control,
somewhat greater than what has been implemented under the
Wetlands Protection Act, but without eliminating local concerns and
local consideration from the permitting process.

The Act also seeks to correct an existing deficiency in DEQE
power to declare a state or water emergency. The Act authorizes
DEQE to make such declaration upon its own finding that there
exists or impends a water supply shortage of a dimension which
endangers the public health, safety or welfare of the citizens of the
Commonwealth. Thus, DEQE will no longer have to wait until a
local community declares an emergency and agrees to take
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remedial action. DEQE may limit the applicability of any state of
water emergency declaredunder the Act, to specific categories of
water sources, to particular areas of the state or to specific
water sources in which a shortage exists or impends. During a
water emergency, DEQE may issue orders establishing priorities
for the distribution, compelling any person to reduce withdrawals
or water use, requiring the implementation of specific water
conservation measures, or mandating the denial of new ap-
plications for withdrawal permits within the emergency area.
Thus, during an emergency, DEQE will have ample authority to
take whatever measures are necessary to respond to the
emergency conditions.

Part of the funding for the Water Management Act will come from
a Water Management Fund, a dedicated fund containing moneys
collected as registration and permit application fees and civil
penalties under the Act. DEQE is directed under the Act to
establish reasonable registration and permit application fee
schedules, and to collect fees in accordance with those schedules.
While it is not the intention of the Act to make the permit and
program entirely self-sufficient, permit application fees are in-
tended to defray some portion of the administration of the Act,
and thereby to be consistent with the principle that those who
benefit from regulatory permits should be responsible for the cost
of obtaining them.

Overall, the Act represents a significant departure, and a major
improvement, in the ability in the Commonwealth to manage its
ground and surface water sources. The Act provides DEQE with
sufficient flexibility to manage and issue permits for water
withdrawals in accordance with the information available to it,
and to improve its management processes as new data and new
understanding of water sources become available. Passage of the
Act will place Massachusetts at the forefront of states attempting
to grapple wisely with contemporary water use problems.
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In the Year One Thousand Nine Hundred and Eighty-three.

An Act relative to the establishment of a Massachusetts
WATER MANAGEMENT ACT.

Whereas, The deferred operation of this act would tend to defeat
its purpose, which is in part to ensure an adequate volume and
quality of water for all citizens of the Commonwealth and to
prevent further waste of precious water, therefore it is hereby de-
clared to be an emergency law, necessary for the immediate
preservation of the public convenience.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-
-2 serting after chapter 21D the following new chapter, chapter
3 21E;
4 Section I. This chapter shall be known and may be cited as
5 the “Massachusetts Water Management Act.”
6 Section 2. Unless the context clearly indicates otherwise,
7 when used in this chapter, the following terms shall have the
8 followingmeanings:
9 “Commission,” The water resources commission of the

10 executive office of environmental affairs.
11 “Department,” The department of environmental quality
12 engineering.
13 “Existing withdrawal,” The average daily volume of
14 water regularly being withdrawn from a particular water
15 source or shown in a water resources management plan on
16 the effective date of this chapter, plus any additional with-
-17 drawal approved by the department pursuant to section 5;
18 provided that no person shall be deemed to have an existing
19 withdrawal of water unless, such person files a registration
20 statement with the department, in accordance with the
21 provisions of section 5 and section 6 and regulations adopted
22 thereunder.
23 “New withdrawal,” Any withdrawal of water which is not
24 an existing withdrawal.

(Sljr (SomnunuuntUb of Ukosarliußdfs
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25 “Nonconsumptive use,” Any use of water which results in
26 its being discharged to an appropriate water source in sub-
-27 stantially unimpaired quality and which conforms to the
28 definition adopted by regulation pursuant to section 4.
29 “Permit,” A permit Issued by the department under
30 section 7 and authorizing the withdrawal of water in excess of
31 the threshold volume.
32 “Person,” Any agency or political subdivision of the
33 federal government or the commonwealth, any state, public
34 or private corporation or authority, individual, trust, firm,
35 joint stock company, partnership, association, or other entity
36 and any officer, employee or agent of said person, and any
37 group of said persons.
38 “Public water system,” A system for the provision to the
39 public of piped water for human consumption, if such system
40 has at least fifteen service connections or regularly serves an
41 average of at least twenty-five individuals daily at least sixty
42 days of the year. Such term includes any collection, treat-
-43 ment, storage, and distribution facilities under control of the
44 operator of such a system and used primarily in connection
45with such system; and any collection or pretreatment
46 storage facilities not under such control which are used
47 primarily in connection with such system.
48 “Registration statement,” A statement of an existing with-
-49 drawal, filed with the department in accordance with section
50 5 and the regulations adopted thereunder.
51 “Threshold volume,” The volume of water specified in
52 section 4 or the regulations adopted thereunder.
53 “Water,” All water beneath or on the surface of the
54 ground, including all ground and surface water, whether
55 wholly or partly within the Commonwealth.
56 “Water resources management plan,” A local plan to meet
57 water needs within a city or town, submitted by the chief
58 elected official or designee to the commission pursuant to the
59 regulations of the commission.
60 “Water resources management official,” The local of-
-61 ficial, designated by the chief elected official within a city or
62 town, responsible for submitting and administering the
63 water resources management plan in the city or town.
64 “Water source,” Any natural or artificial body of ground or
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65 surface water: ground and surface water sources are inter-
-66 connected in a single hydrological system.
67 “Withdrawal” or “withdrawal of water,” The removal or
68 taking of water from a water source; provided that all
69 removals or takings of water from a single water source
70 which are made or controlled by a single person shall be
71 deemed to be a single withdrawal of water.
72 Section 3. (a) The department and commission shall
73 cooperate in the planning, establishment and management of
74 programs to assess the uses of water in the Commonwealth
75 and to plan for future water needs.

101 (b) The commission shall adopt principles, policies and
102 guidelines necessary for the effective planning and
103 managemenUof water use and conservation in the Corn-
-104 monwealth and for the administration of this chapter as
105 necessary and proper to ensure an adequate volume and
106 quality of water for all citizens of the Commonwealth, both
107 present and future. Such principles, policies and guidelines
108 shall be designed to protect the natural environment of the
109 water in the Commonwealth: to assure comprehensive and
110 systematic planning and management of water withdrawals
111 and use in the Commonwealth, recognizing that water is both
112 finite and renewable; and to allow continued and sustainable
113 economic growth throughout the Commonwealth and in-
-114 crease the social and economic well being and safety of the
115 Commonwealth’s citizens and of its work force.
116 (c) Pursuant to chapter 30A, the department, with the
117 approval of the commission, shall adopt such regulations as
118 it deems necessary to carry out the purposes of this chapter,
119 establishing a mechanism for managing ground and surface
120 water in the Commonwealth as a single hydrological system
121 and ensuring, where necessary, a balance among competing
122 water withdrawals and uses. Within one year of the effective
123 date of this chapter, the department shall adopt, and there-
-124 after from time to time may amend, regulations establishing
125 procedures and forms for filing notifications and registration
126 statements; reasonable registration fees; a mechanism to
127 control water in the Commonwealth during water supply and
128 water quality emergencies; and a program for the en-
-129 forcement of the provisions of this chapter and the
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130 regulations adopted thereunder. Within two years of the
131 effective date of this chapter, the department shall adopt,
132 and thereafter from time to time may amend, regulations
133 establishing criteria, standards and procedures for issuing
134 permits; requirements for the content and form of permit
135 applications: reasonable permit application fees; and
136 requirements for monitoring, inspection and reporting of
137 water withdrawals and usage by permitted water users. All
138 regulations adopted by the department pursuant to this
139 chapter shall conform to, and implement, the principles,
140 policies and guidelines established by the commission under

142 Section 4. (a) The withdrawal volume threshold to be ap-
143 plied pursuant to section 5 and section 7 shall be 100,000
144 gallons per day. The department may, by regulation, raise or
145 lower the threshold volume established in this section upon a
146 finding that such different threshold is necessary and
147 adequate to protect the public health, safety and welfare. The
148 department shall not require any approval, other than that
149 provided for in section 39C of chapter 40, for withdrawals less
150 than such threshold volume; provided that nothing in this
151 chapter shall be deemed to prohibit any local authority, body
152 or district of competent jurisdiction from requiring permits
153 for withdrawals less than the threshold volume.
154 (b) The department may, by regulation, establish, for any
155 particular water source, a lower threshold volume than that
156 generally applicable in the Commonwealth upon findings
157 that such water source is in need of special protection
158 because of the nature or volume of demands made upon it,
159 and that the reduced threshold is therefore necessary and
160 adequate to protect the public health, safety and welfare
161 (c) The department shall, no later than five years after the
162 effective date of this chapter, and no less than every five
163 years thereafter, initiate rulemaking procedures in ac-
164 cordance with chapter 30A, to review and reassess the
165 necessity and adequacy of the volume threshold in effect.
166 (d) For the purpose of determining whether a withdrawal
167 is in excess of the threshold volume, any withdrawal of water
168 for a nonconsumptive use, as defined by regulation adopted
169 by the department, shall not be counted in the volume of

141 this section.
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water withdrawn; provided that any person withdrawing or
proposing to withdraw water for a nonconsumptive use shall
file, in accordance with regulations adopted by the depart-
ment, a notification stating the amount being or to be with-
drawn and demonstrating that the use is or will be non-
consumptive.

170
171
172
173
174
175

Section 5. (a) Each person making an existing withdrawal
in excess of the threshold volume shall file a registration
statement, in accordance with the regulations adopted by the
department, within two years of the effective date of this
chapter; provided that, if the department lowers the
threshold volume pursuant to section 4, it shall, by
regulation, provide a procedure and deadline for persons
making existing withdrawals, in excess of the new threshold
volume, from water sources to which the new threshold
volume is applicable, to file registration statements. No
person shall continue an existing withdrawal in excess of the
threshold volume, after the applicable deadline for filing
registration statements, unless such person has complied
with the requirements of this section and the regulations
adopted hereunder.

176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191 (b) The department shall, by regulation, specify a

schedule of expiration dates applicable to each water source
from which there are existing withdrawals for which
registration statements can be filed. All initial registration
statements filed for existing withdrawals from that water
source shall authorize such withdrawals until the next ap-
plicable expiration date thus specified; provided that no
registration statement shall authorize the continuation of
existing withdrawalsfor a term greater than eight years.
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200 (c) The department shall, by regulation, establish a

procedure for approving and incorporating additions to
existing withdrawals into registration statements; provided
that, except as authorized in section 16, the department shall
not approve any addition which itself is in excess of the
threshold volume.

201
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(d) Upon the expiration of an initial or renewal
registration statement under this section, the registrant shall
be entitled, upon the filing of a renewal registration
statement, to continue existing withdrawals specified in the

206
207
208
209
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210 registration statement for a period of five years.
211 Section 6. The regulations issued by the department shall
212 specify the form and required contents of a registration
213 statement. At a minimum, suchregulations shall specify that
214 the registration statement must contain
215 (1) The use for which the water is being withdrawn:
216 (2) A description of the water source from which the with-
-217 drawal is being made;
218 (3) The locationof the withdrawal;
219 (4) The average daily volume of water the registrant is
220 withdrawing; provided that persons whose volume of
221 withdrawals varies seasonally according to a substantially
222 established pattern shall describe that variation;
223 (5) Conservation measures instituted, or to be instituted,
224 by the registrant; and
225 (6) The point or points at which the water is to be
226 discharged after use.
227 Section 7. (a) The department shall, by regulation, specify,
228 for each water source from which withdrawals are to be
229 permitted, a date upon which its regulations establishing
230 criteria, standards and procedures for issuing withdrawal
231 permits shall become effective. No person may, after the
232 effective date thus specified, make a new withdrawalof more
233 than the threshold volume of water from any water source, or
234 construct any building or structure which may require that
235 person to make such a new withdrawal of water, unless such
236 person obtains a withdrawal permit, in accordance with
237 regulations adopted by the department.
238 (b) In adopting regulations establishing criteria and
239 standards for obtaining permits, the department shall
240 assure, at a minimum, that the following factors are con-
-241 sidered;

242 (1) The impact of the proposed withdrawal on other water
243 sources which are hydrologically interconnected with the
244 water source from which the withdrawal is to be made;
245 (2) The present and future needs of the applicant;
246 (3) The anticipated times of year when withdrawals will
247 be made;
248 (4) The water available within the safe yield of the water
249 source from which the withdrawal is to be made;
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250 (5) Reasonable protection of water uses, land values,
251 investments and enterprises that are dependent on
252 previously permitted withdrawals;
253 (6) The use to be made of the water proposed to be with-
-254 drawn and other existing, presently permitted or projected
255 uses of the water source from which the withdrawal is to be
256 made:
257 (7) The water resources management plan for the city or
258 town in which the proposed withdrawal is to be located;
259 (8) Any state water resources management plan adopted
260 by the commission:
261 (9) Reasonable conservation practices and measures, con-
-262 sistent withefficient utilization of the water;
263 (10) Reasonable protection of public drinking water
264 supplies, water quality, wastewater treatment capacity,
265 waste assimilation capacity, groundwater recharge areas,
266 navigation, hydropower resources, water-based recreation,
267 wetland habitats, fish and wildlife, agriculture, and flood
268 plains; and
269 (11) Reasonable economic development and the creation
270 of jobs in the Commonwealth.

271 Section 8. (a) The regulations adopted by the department
272 shall specify the form and required contents of a permit
273 application. At a minimum, such regulations shall specify
274 that the application must contain:
275 (1) The need for the proposed withdrawal:
276 (2) The reasons for the withdrawal and the use of the
277 water to be withdrawn:
278 (3) A description of the water source from which the
279 withdrawal is proposed;
280 (4) The location of the withdrawal
281 (5) The quantity, frequency and rate of water the ap-
-282 plicant proposes to withdraw;
283 (6) The length of time for which the withdrawal permit is
284 sought;
285 (7) The effect of the proposed withdrawal on public drink-
-286 ing water supplies, water quality, wastewater treatment,
287 waste assimilation, groundwater recharge areas,
288 navigation, hydropower resources, water-based recreation,
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289 wetland habitats, fish and wildlife, agriculture, and flood
290 plains;
291 (8) The alternatives, if any, to the proposed withdrawal
292 including a study of cost factors, feasibility and en-
-293 vironmental effects of such alternatives; and
294 (9) Conservation measures instituted, or to be instituted,
295 by the applicant.
296 (b) The regulations adopted by the department shall allow
297 the applicant to submit, in support of the pemit application, a
298 negotiated agreement with any other owner of property
299 conveying by deed an easement restricting that property
300 owner’s right to withdraw from the water source from which
301 the applicant proposes to make withdrawals. The depart-
-302 ment shall consider such easement in making its findings
303 relative to the sufficiency of the water available within the
304 safe yield of the water source from which the withdrawal is to
305 be made.
306 (c) The regulations issued by the department may specify
307 the conditions under which the department will approve the
308 transfer of a withdrawal permit.
309 Section 9. (a) All applications for withdrawal permits shall
310 be submitted to the department in conformance with the
311 rules and on the forms adopted under section 7 and 8 for the
312 processing of permit applications. A copy of the application
313 shall be filed in the office of the water resource management
314 official of the city or town in which the withdrawal is
315 proposed. Thereafter, an applicant shall cause a notice of the
316 proposed withdrawal to be published in a newspaper of
317 general circulation in the city or town in which the with-
-318 drawal is proposed, and in other cities and towns where the
319 same water source is located. Such a notice shall state the
320 location of the water source from which the withdrawal is to
321 be made, and the volume of water to be withdrawn, and shall
322 state further that a copy of the application is available for
323 inspection at the office of the water resources management
324 official of the city or town in which the withdrawal is
325 proposed, and that any party wishing to comment on the
326 grant of the withdrawal permit may file a written statement
327 with the water resource management official within 30 days
328 of the date of publication of the notice. Within five days of the
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publication of said notice, copies of the notice shall be sent by
certified mail, return receipt requested, to the owners of
record of all properties abutting the property on which the
withdrawal is proposed and all properties abutting such
properties. The applicant shall file with the department an
affidavit that copies of the notice were sent in accordance
with this section.

329
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(b) The applicant may file with the department, in support
of the application, certificates from the water resources
management official that: (1) the proposed withdrawal is
not inconsistent with the local water resources management
plan; and (2) no statement of opposition has been received
within 30 days of the date of publication of the notice of the
proposed withdrawal. The department shall rule on any
completed withdrawal application, for which the
requirements of sections 61 through 62H inclusive of chapter
30 and the regulations adopted thereunder have been met,
within 30 days of the time such certificates are filed. If such
certificates are not filed by the applicant, or if the secretary
of environmental affairs issues a certificate, pursuant to
section 62A of chapter 30, stating that an environmental
impact report is required for the permit application, the
department shall rule on any completed withdrawal ap-
plication within 90 days of the completion of compliance with
the requirements of sections 61 through 62H inclusive of
chapter 30 and the regulations adopted thereunder.
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(c) In order for an application to be considered completed
the department may require additional information to be
submitted before ruling on the permit application. No ap-
plication shall be deemed completed unless it contains all
information required by regulation or requested by the
department.
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(d) The deadlines established in this section for ruling on
withdrawal applications may be extended for a reasonable
period of time, not to exceed nine months, by the department
in individual cases upon a finding that additional time is
necessary to give proper consideration to an application.

361
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(e) Failure by the department to rule on a completed
application within the time specified in this section or within
the time specified in any extension made pursuant to this

366
367
368
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section shall be deemed to be an approval of the application.369
Section 10. The department shall, by regulation, establish a

procedure to be followed in obtaining recommendations from
local officials or bodies, including any comments received by
the water resources management official pursuant to section
9, for use by the department in making findings under section
11; provided that failure of any local official to make timely
recommendations in accordance with such procedure shall
not bar the department from ruling on any application if it
determines that it has an adequate basis for making the
findings required by regulation.

370
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Section 11. (a) In accordance with rules adopted under
section 7, the department may issue permits for any new
withdrawal of water if it determines that the withdrawal will
conform to the regulatory standards established. If the
department finds that the combined volume of existing, per-
mitted and proposed withdrawals exceeds the safe yield of
the affected water source or that existing, permitted or
proposed water withdrawals are otherwise in conflict, it may
deny a permit application; suspend or revoke permits
already issued; condition new withdrawals or modify
existing withdrawals or permitted withdrawal conditions as
necessary to assure that water supplies are equitably shared
and efficiently used. The department may attach to any
permit whatever conditions it deems necessary to further the
purposes of this chapter or to assure compliance with its
regulations.
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396 (b) The department shall make written findings of fact in

support of its decision and shall state with specificity the
reasons for issuance or denial of the permit and for any
condtions of approval imposed. Every permit issued pur-
suant to this chapter may include provisions:

397
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(1) Fixing the term of the permit:401
(2) Fixing the maximum allowable withdrawal expressed

in terms of an average daily volume;
402
403

(3) Identifying and limiting the use or uses to which the
water may be put;

404
405

(4) Requiring the applicant to meter the water being with-
drawn and report the amount and quality of the water being
withdrawn;

406
407
408
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(5) Governing the operations and maintenance of the
specific facilities, equipment or premises;

409
410

(6) Allowing the department to enter the applicant’s
facilities or property to inspect and monitor the withdrawal;

411
412

(7) Permitting the department to modify, suspend or
terminate the permit, after notice and hearing, for violations
of its conditions, of this chapter, or of regulations adopted or
orders issued by the department, and when deemed neces-
sary for the promotion of the purposes of the chapter.

413
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(c) The department shall, by regulation, specify a
schedule of expiration dates applicable to each water source
from which withdrawals are to be permitted. All permits for
new withdrawals from that water source shall be valid until
the next expiration date thus specified; provided that no
permit issued under this section shall be valid for a term
greater than five years.
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(d) No water withdrawal permit shall be issued under this
section after eight years after the effective date of this
chapter unless the city or town in which the withdrawal is to
take place has obtained approval from the commission of its
water resources management plan.
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Section 12. Any person aggrieved by a decision of the
department with respect to a permit application or an ad-
ditionto an existing withdrawal may request an adjudicatory
hearing before the department under the provisions of
chapter 30A. Any such decision shall contain a notice of this
right to request a hearing and shall specify a time limitof 21
days, within which aggrieved persons may request such a
hearing. If no such request is timely made, the decision shall
be deemed assented to. If a timely request is received, the
department shall, within a reasonable time, act upon the
request in accordance with the provisions of chapter 30A. A
person aggrieved by a final decision in an adjudicatory
hearing held under the provisions of this section shall be
entitled to judicial review thereof in the superior court, in
accordance with chapter 30A; provided that, in any action
seeking judicial review pursuant to this section, the court in
which such action is pending may appoint a master, in ac-
cordance with its rules and procedure, to investigate and
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report on any specific or hydrological issue relevant to a
question of law presented in the case.

448
449

Section 13. (a) For the purpose of determining compliance
with this chapter or any regulations adopted thereunder, the
duly authorized agents and employees of the department
may at all reasonable times enter and examine any property,
facility, operation or activity involving the withdrawal of
water. The owner, operator or other person in charge of the
property, facility, operation or activity, upon presentation of
proper identification and purpose for inspection by the
agents or employees of the department shall give such agents
and employees free and unrestricted entry and access.
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Such agents and employers are authorized to make such
inspection, conduct such tests, reviews, studies, monitoring
or sampling or examine books, papers and records pertinent
to any matter relevant to the administration or enforcement
of this chapter as it deems necessary.
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(b) Notwithstanding the provisions of any law to the
contrary, any information, record, or particular part thereof,
obtained by the department pursuant to the provisions of this
chapter, shall, upon request, be kept confidential and not be
considered to be a public record when it is deemed by the
department that such informtion, record or report relates to
secret processes, methods of manufacture or production, or
that such information, record or report, if made public,
would divulge a trade secret.
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Section 14. (a) The department may issue such orders as
are reasonably necessary to aid in the enforcement of the
provisions of this chapter. The orders shall include, but shall
not be limited to, orders modifying, suspending or revoking
permits and orders requiring persons to cease any activity
which is in violation of the provisions of this chapter or any
regulation adopted thereunder. The department may, in its
order, require compliance with such terms and conditions as
are reasonably necessary to effect the purposes of this
chapter. If the department finds, after notice and an op-
portunity for hearing, that any person is not in compliance
with any order, issued pursuant to this section, it shall assess
civil penalties in an amount not less than $l,OOO nor exceeding
$lO,OOO per violation, plus an amount not exceeding $2,500 for
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each continuing day of violation. The penalty may be
assessed whether or not the violation was willful. In deter-
mining the amount of the civil penalty, the department shall
consider the willfulness of the violation, damage or injury to
the water resources and other water users, the cost of
restoration of the water resources, the cost to the Com-
monwealth of enforcing the provisions of this chapter against
such person and other relevant factors. Civil penalties shall
be payable to the water management fund established in
section 17 and shall be collectible in any manner provided by
law for the collection of debts.
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(b) In addition to collecting any civil penalties recoverable
under this section, the department may request the attorney
general to bring an action in the superior court to restrain,
prevent or enjoin any conduct prohibited by this chapter or to
compel action to comply immediately and fully with any
order issued by the department. Except in cases of
emergency where, in the opinion of the court, immediate
abatement of the unlawful conduct is required to protect the
public interest, the court may in its decree fix a reasonable
time during which the person responsible for the unlawful
conduct may abate and correct the violation. The expense of
the proceedings shall be recoverable from the violator in
such manner as may now or hereafter be provided by law.
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(c) It shall be unlawful for any person to:512
(1) Violate or assist in the violation of any of the provisions

of this chapter or of any rules and regulations adopted there-
under.

513
514
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(2) Fail to comply with any order by the department.516
(3) Make a water withdrawal contrary to the terms and

conditions of this chapter, or of any regulation adopted or
permit or order issued thereunder.
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(4) Attempt to obtain a permit by misrepresentation or
failure to disclose all relevant facts.
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Any person who engages in unlawful conduct as defined in
this section shall upon conviction, be sentenced, for each
separate offense, to pay a fine of not less than $l,OOO, nor
more than $lO,OOO or to be imprisoned for a period of not more
than 180 days, or both. Each day of continued violation of any
provision of this chapter or of any regulation adopted or

522
523
524
525
526
527



SENATE - No. 1826.1983.] 71

permit or order issued thereunder shall constitute a separate
offense.

528
529

Section 15. Upon a finding by the department that there
exists or impends a water supply shortage of a dimension
which endangers the public health,, safety or welfare in all or
any part of the Commonwealth, the department is authorized
to declare a state of water emergency. The department may
limit the applicability of any state of water emergency to
specific categories of water sources or to particular areas of
the state or water sources in which a shortage exists or
impends. The department may amend the declaration or
terminate the state of water emergency upon a finding that
the public health, safety or welfare is no longer endangered
by a water supply shortage inpart or all of the areas or water
sources to which the emergency had been made applicable.
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Section 16. (a) During a state of water emergency, declared
under section 15, the department, to the extent not in conflict
with applicable federal law or regulation but notwithstanding
any general or special law, local law or contractual
agreement to the contrary, shall be empowered to issue
orders:
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(1) Establishing priorities for the distribution of any
water: or quantity of water use.
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(2) Directing any person engaged in the operation of a
water supply system to reduce or increase by a specified
amount or to cease the distribution of that water; to
distribute a specified amount of water to certain users as
specified by the department; or to share any water with
other water supply systems:
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(3) Directing any person to reduce, by a specified volume,
the withdrawal or use of any water; or to cease the with-
drawal or use of any water;
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(4) Requiring the implementation of specific water con-
servation measures.
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(5) Mandating the denial, for the duration of the state of
water emergency, of all applications for withdrawal permits
within the areas of the Commonwealth to which the state of
water emergency applies.
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(b) The commission shall adopt guidelines for use by the
department in issuing orders under this section.
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Section 17. (a) To meet the expenditures necessary for
carrying out the provisions of this chapter, the department is
authorized to make expenditures appropriated from the
proceeds of a water management fund, which shall contain
the moneys collected as registration and permit application
fees and civil penalties under this chapter; provided that there
shall be annually appropriated an additional amount
equivalent to the amount of authorized annual expenditures
under this chapter, less the amount anticipated to be
collected as fees and penalties by the department under this
chapter.
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(b) The department shall, by regulation, establish
reasonable registration and permit application fee schedule,
which shall be based upon, and not exceed, a reasonable
portion of the estimated cost of processing, monitoring,
administering and enforcing the registration statements and
permits. The department shall collect registration and
permit application fees in accordance with the fee schedule
adopted pursuant to this section.

579
580
581
582
583
584
585
586

Section 18. Nothing in this chapter shall limit the authority
of the department of public utilities to rule on the propriety of
any rates charged by any public water system subject to its
jurisdiction; provided that in making such a ruling the
department ofpublic utilitiesmay considerany fees required
by regulation adopted pursuant to section 17; and provided
further than such ruling shall not impose any condition in-
consistent with the provisions of any order issued by the
department or the terms and conditions of a permit issued
under this chapter or the regulations adopted thereunder.
Compliance with any requirement imposed by the depart-
ment of public utilities shall not exempt any public water
supply systems from the requirements of this chapter or the
regulations adopted hereunder.
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1 Section 2. If any part of this act shall be adjudged by any
2 court of competent jurisdiction to be invalid, such judgment
3 shall not affect, impair, or invalidate the remainder thereof,
4 but shall be confined in its effect to that part of this chapter
5 declared to be invalid.


