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Senate, April 19, 1983.

The committee on the Judiciary, to whom was referred the peti-
tion (accompanied by bill, Senate, No. 1019) of Michael LoPresti,
Jr., George Bachrach and Royal L. Bolling, Sr., for legislation to
protect children born out of wedlock; the petition (accompanied
by bill, House, No. 1323) of Barbara E. Gray and Salvatore F.
DiMasi that children bom out of wedlock be considered legitimate
children of natural parents and be entitled to all rights and privi-
leges; and the petition (accompanied by bill, House, No. 4970) of
Wayne Soini relative to criminal prosecutions for nonsupport, re-
ports the accompanying bill (Senate, No. 1907).

For the Committee,

MICHAEL LOPRESTI, Jr.
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In the Year One Thousand Nine Hundred and Eighty-three.

An Act protecting children born out of wedlock.

Be it enacted by the Senate and House of Representatives in General
7ourt assembled, and by the authority of thesame, as follows:

Section 1. The General Laws are hereby amended by in-
serting after Chapter 209 A the following chapter:

1
o

CHAPTER 2098
PARENTAGE AND SUPPORT OF CHILDREN

3
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Section 1. As used in this chapter, “parent and child rela-
tionship” means the legal relationship existing between a child
and his natural mother, between a child and father whose re-
lationship as parent and child is established under this chap-
ter or between a child and his adoptive parents, incident to
which the law confers or imposes rights, privileges, duties and
obligations.
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Section 2. The parent and child relationship between a
child and
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(1) the natural mother may be established by proof of her
having given birth to the child, or under this chapter;
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(2) the natural father may be established under this chap-16
17 ter;

(3) an adoptive parent may be established by proof of
adoption.
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Section 3. The parent and child relationship extends to
every child and to every parent, regardless of the marital
status of the parents. Custody of a minor child bom to par-
ents who are not married to each other shall be in the
alone unless a presumption of paternity under section four (a)
subsections (1), (2) or (3) of this chapter has been estab-
lished. In the event of such a presumption the parents shall
be equally entitled to custody of their minor child unless a
court shall order otherwise.
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Section 4- (n) A man is presumed to be the natural father
of a child if:
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31 (1) he and the child’s natural mother are or have been
32 married to each other and the child is born during the mar-
-33 riage, or within 300 days after the marriage is terminated by
34 death or annulment;
35 (2) before the child’s birth, he and the child’s natural
36 mother have attempted to marry each other by a marriage

solemnized in apparent compliance with law, although the at-
38 tempted marriage is or could be declared invalid, and,
39 (i) if the attempted marriage could be declared invalid
40 only by a court, the child is born during the attempted mar-
-41 riage, or within 300 days after its termination by death or
42 annulment, or
43 (ii) if the attempted marriage is invalid without a court
44 order, the child born within 300 days after the termination
45 of cohabitation;
46 (3) after the child’s birth, he and the child’s natural
47 mother have married, or attempted to marry, each other by a
48 marriage solemnized in apparent compliance with law, although
49 the attempted marriage is or could be declared invalid, and
50 (i) he has acknowledged his paternity of the child in a
51 parental responsibility claim as provided in section four A of
52 chapter two hundred and ten, or
53 (ii) with his consent and the consent of the child’s mother,
54 he is named as the child’s father on the child’s birth certificate
55 as provided in section one of chapter forty-six, or
56 (iii) he is obligated to support the child under a written
57 voluntary promise or by court order, or
58 (iv) he has engaged in any other conduct which can be
59 construed as an acknowledgment of paternity;
60 (4) while the child is under the age of majority, he and
61 the mother receive the child into their home and openly hold
62 out the child as their natural child;
63 (5) he has acknowledged his paternity of the child in a
64 parental responsibility claim as provided in section four A of
65 chapter two hundred and ten and the mother, having received
66 actual notice thereof has failed, within a reasonable time, to
67 object thereto.
68 (6) with his consent and the consent of the child’s mother
69 he is named as the child’s father on the birth certificate as
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provided in section one of chapter forty-six.70
(b) A presumption under this section may be rebutted in

an appropriate action only by clear and convincing evidence.
If two or more presumptions arise which conflict with each
other, the presumption which on the facts is founded on the
weightier considerations of policy and logic controls. The
presumption is rebutted by a court decree establishing patern-
ity of the child by another man.
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Section 5. (a) A child, his natural mother, or a man pre-
sumed to be his father under subsection (1), (2), or (3) of
section four(a), may bring an action at any time for the pur-
pose of declaring the existence of the father and child rela-
tionship presumed under subsections (1), (2), or (3) of sec-
tion four(a).
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(b) Any interested party may bring an action at any time
for the purpose of determining the existence of the father and
child relationship presumed under subsection (4), (5) or (6)
of section four(a).
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(c) An action to determine the existence of the father and
child relationship with respect to a child who has no pre-
sumed father under section four may be brought by the child,
the mother or personal representative of the child, the De-
partment of Public Welfare, the personal representative or a
parent of the mother if the mother has died or has abandoned
the child, a man alleged or alleging himself to be the father,
or the personal representative or a parent of the alleged
father if the alleged father has died or is a minor.
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97 id) An action under this section may be brought before
the birth of the child but no final judgment shall be entered
until after the child’s birth.
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100 (e) An action under this chapter may not be brought if a
decree pursuant to section three of chapter two hundred and
ten has been issued.
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103 Section 6. The Superior Court Department and the Pro-

bate and Family Court Department of the Trial Court shall
have jurisdiction of an action under this Chapter. The action
may be joined with an action for divorce, annulment of affir-
mation of a marriage, separate support or an action under
chapter two hundred and nine A.
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109 (b) The action may be brought in the county in which the
110 mother, the child or the alleged father reside or are found or,
111 if the father is deceased, in which proceedings for probate of
112 his estate has been or could be commenced.
113 (c) In an action under this chapter, if the defendant is in-
114 digent and the plaintiff is the department of public welfare,
115 the court may appoint counsel for the defendant.
116 Section 7. The natural mother, each man presumed to be
117 the father under section four and each man alleged to be the
118 natural father shall be made parties to an action under this
119 chapter. The child may, in the discretion of the court, be
120 made a party to the action.
121 Section 8. In an action under this chapter the court may,
122 on the motion of any party or upon its own motion, order the
123 mother, the child, the alleged father and the presumed father
124 to submit to one or more blood or genetic marker tests, to be
125 performed by an expert qualified as an examiner of genetic
126 marker to analyze and interpret the results and to report to
127 the court. The results of such test including a statistical prob-
128 ability of paternity based upon such tests, shall be admissible
129 in evidence and shall be weighed along with other evidence
130 of paternity. If the results of blood tests or an expert’s anal-
131 ysis of inherited characteristics is disputed, the court may
132 then order that an additional test be made at the same labora-
133 tory or an independent laboratory at the expense of the party
134 requesting additional testing. Verified documentation of the
135 chain of custody of blood specimens is competent evidence
136 to establish such chain of custody. The fact that any party
137 refuses to submit to a blood test shall be admissible. The cost
138 of making such tests shall be chargeable against the party
139 making the motion. If such party is financially unable to pay

|l4O for the costs of a test, the court may direct payment from its
141 own funds or by the commonwealth.
142 Section 9. (a) The judgment of the court determining the
143 existence of the parent and child relationship is determinative
144 for all purposes.
145 (b) If the judgment of the court is at variance with the
146 child’s birth certificate, the court shall order that a new birth
147 certificate be issued under section thirteen of chapter forty-
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148 six.
(c) The judgment may contain any other provision di-

rected against the appropriate party to the proceeding, con-
cerning the duty of support, the custody and guardianship of
the child, visitation privileges with the child, protection from
restraint on the personal liberty of any of the parties, the
furnishing of bond or other security for the payment of the
judgment, or any order may direct the father to pay the
reasonable expenses of the mother’s pregnancy and confine-
ment.
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(d) In determining the amount to be paid by a parent for
support of the child and the period during which the duty of
support is owed, a court enforcing the obligation of support
shall consider all relevant facts.
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Section 10. The court may order reasonable fees of coun-
sel, experts, and the child’s guardian ad litem, and other costs
of the action and pre-trial proceedings, including blood tests,
if any, to be paid by the parties in proportions and at times
determined by the court. The court may order the proportion
of any indigent party to be paid by the Commonwealth pur-
suant to chapter two hundred and sixty-one.
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169 Section 11. (a) If the existence of the father and child re-

lationship is declared, or paternity or a duty of support has
been acknowledged or adjudicated under this chapter or un-
der other or prior law, the obligation of the father may be
enforced in the same or other proceedings by the mother, the
child, the public authority that has furnished or may furnish
the reasonable expenses of pregnancy, confinement, educa-
tion, support, or funeral, or by any other person, including a
private agency, to the extent he has furnished or is furnish-
ing these expenses.
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179 (b) The court may order support payments to be made to
the mother, the clerk of the court, to the Department of Pub-
lic Welfare if the child receives assistance from the depart-
ment, or a person, corporation, or agency designated to ad-
minister them for the benefit of the child under the supervi-
sion of the court.
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184
183 (c) Judgments or orders of the court made in proceedings

under this chapter may be enforced as provided in chapter186
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187 two hundred and fifteen and the court may make any orders
188 in enforcement of its judgment or orders as are permitted
189 under section thirty-six of chapter two hundred and eight and
190 section thirty-two E of chapter two hundred and nine.
191 Section 12. Upon the complaint of any party to the orig-
-192 inal proceeding, the court shall have continuing jurisdiction
193 to modify a judgment or order regarding support, custody
194 and guardianship of the child, visitation privileges with the
195 child, or protection from restraint on personal liberty, when-
-196 ever there is a substantial change in the circumstances of the
197 parties and it is found to be in the best interests of the child.
198 Section 13. Notwithstanding any other law concerning pub-
-199 lie hearings and records, any hearing or trial held under this
200 chapter shall be held in closed court without admittance of
201 any person other than those necessary to the action or pro-
-202 ceeding. Ail papers and records, other than the final judg-
-203 ment, pertaining to the action or proceeding, whether part
204 of the permanent records of the court or of a file in any pub-
-205 lie agency or elsewhere, are subject to inspection only by the
206 parties to an action, by the child or upon an order of the
207 court for good cause shown.
208 Section Ilf. Any interested party may bring an action to
209 determine the existence of a mother and child relationship.
210 Insofar as practicable, the provisions of this chapter applica-
-211 ble to the father and child relationship apply.
212 Section 15. The filing for a complaint filed pursuant to
213 this chapter shall be the same as for the filing of an action of
214 divorce.
215 Section 16. After the filing of a complaint under this chap-
-216 ter, the court may, upon application of any party, issue tern-
-217 porary orders granting any relief permitted under section
218 nine of this chapter pending a hearing on the merits of the
219 complaint.
220 Section 11. A judgment issued pursuant to this chapter
221 may include any orders issued under section fifteen.
222 Section IS. In actions under this chapter

223 (a) no privilege or disqualification created under chapter
224 two hundred and thirty-three shall prohibit testimony by a
225 spouse which is otherwise competent;
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226 (h) either spouse shall be competent to testifying regard-
227 ing impotency, nonaccess and parentage of children born or
228 conceived during their marriage;
229 (c) testimony regarding sexual relations between the
230 mother and an unidentified man at any time, or by an identi-
231 tied man at any time other than the probable time of con-
232 ception of the child, is inadmissible in evidence, unless offered
233 by the mother.
234 Section 19. If any provision of this chapter or the applica-
235 tion thereof to any person or circumstances is held invalid,
236 the invalidity does not affect other provisions or applications
237 of the chapter which can be given effect without the invalid
238 provision or application, and to this end the provisions of this
239 chanter are severable.

1 Section 2. The chief justice of the superior court depart-
ment and the chief justice of the probate and family court
department shall jointly promulgate a form of petition for
chapter two hundred and nine B of the General Laws, in-
serted by section one of this bill, which shall be simple and
shall permit a person to file a petition himself.
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Section 3. Chapter 209 A is hereby amended by striking
the words “or blood relative’’ in section 1 and by inserting
the following words: blood relative or parent of the plain-
tiff’s minor child.

1
9

4

1 Section 4. Section 13 of chapter 46 of the General Laws
as most recently amended by section 10 of chapter 684 of the
acts of 1981, is hereby further amended by inserting between
the fifth and sixth paragraphs the following paragraph:4

Notwithstanding any other provision of this section, if pa-
ternity or maternity of a child shall have been determined
in an action pursuant to chapter two hundred and nine B, the
town clerk shall receive a certified copy of the judgment of
paternity or maternity and shall forthwith amend, correct
or supplement the birth record of any child named therein as
may be necessary to reflect the judgment of the court.

5
6
l
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Q

10
11

1 Section 5. Section 7 of Chapter 190 of the General Laws,
as most recently amended by chapter 396 of the acts of 1980,
is hereby further amended by adding after the words “two

2
3

chapter are severable.



SENATE—No. 1907.1983.J 9

4 hundred seventy-three” in the first sentence the following
5 words: or chapter two hundred and nine B.

1 Section 6. Sections 12, 13, 13A and 14 of Chapter 273 of
2 the General Laws are hereby repealed.

3 Section 15 of chapter 273, as most recently amended by
4 chapter 621 of the acts of 1979, is hereby further amended by
5 inserting in the second sentence after the words “of the child”
6 the following; under chapter two hundred and nine B or
7 under any repealed sections of this chapter or under any
8 other law,; by deleting the semi-colon after the word “section”
9 and substituting a period; by deleting the remainder of the

10 second sentence; and by deleting the third sentnece in its
11 entirety.
12 Section 16 of Chapter 273 of the General Laws, as most re-
-13 cently amended by chapter 848 of the acts of 1977, is hereby
14 further amended by deleting the section as it now reads and
15 substituting therefor the following;

16 In proceedings under the preceding section, a parent shall
17 be subject upon the orignal complaint or indictment in such
18 proceedings to penalties and orders for payments similar to
19 those provided by the first ten sections of this chapter; and
20 the practice established thereby shall, so far as applicable,
21 apply to any proceedings, under sections fifteen to eighteen,
22 inclusive.
23 Section 17 of Chapter 273 of the General Laws, as most re-
-24 cently amended by chapter 848 of the acts of 1977, is hereby
25 further amended by deleting the word “twelve” where it ap-
-26 pears and substituting therefor the word: fifteen; and by
27 deleting the words “and any adjudication vacated” where they
28 appear.
29 Section 18 of Chapter 273 of the General Laws, as most re-
-30 cently amended by chapter 848 of the acts of 1977, is hereby
31 further amended by deleting the word “twelve” where it ap-
-32 pears and substituting therefor the word: fifteen.

1 Section 7. Section 21 of Chapter 18, as most recently
2 amended by chapter 925 of the acts of 1977, is hereby further
3 amended by adding the following sentence; The depart-
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4 merit may in its own name or in the name of a recipient ini-
-5 tiate proceedings to establish paternity and to obtain support
6 for a child under chapter two hundred and nine B.






