No. 1975

SENATE

®hf Commmum'alth of flHasiiarhu&ctto

S enate , May 9, 1983.

The committee on Natural Resources and Agriculture, to whom
was referred the petition (accompanied by bill, Senate, No. 1224)
of John W. Olver for legislation to create the Massachusetts apple
promotion board and apple promotion fund, reports the accom
panying bill (Senate, No. 1975).
For the Committee,
CAROL C. AMICK
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iUhr (Comnunuurallli of illasaarliuartts
In the Year One Thousand Nine Hundred and Eighty-three.

A n A ct

creating t h e

Massachusetts

apple promotion board

AND APPLE PROMOTION.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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S ection 1. Chapter 128 of the general laws is hereby amend-

ed by inserting after section 101 the following section 102:
The right of the people to the conservation, development and
utilization of the agricultural resources of the commonwealth
has been declared a public purpose by article XCVII of the
amendments to the constitution; therefore the development of
such agricultural resources and the retention of farmland and
fruit and vegetable markets are important to the present and
future economy of the commonwealth and the welfare of the
citizens of the commonwealth.
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S ection 2. There shall be in the department of Apple Promotion Board of nine members, appointed by the commissioner,
six of whom shall be producers of fresh market apples and two
of whom shall be shippers of fresh market apples. One public
member shall be appointed by the Governor. The members
shall serve two years from the date of their appointment or until their successors have been appointed and qualified.
The commissioner shall cause to be held prior to February
1 and each year thereafter, a nomination meeting of shippers
and grower-shippers for the purpose of receiving nominations
for shipper members of the Board. In making appointments
of shipper members to the Board, the commissioner shall give j
due consideration to nominations received at such shipper
nomination meetings. Each shipper or grower-shipper member of the Board shall be, during his term in office, a shipper
or grower-shipper. In the event nominations are not made
pursuant to this section, the commissioner may appoint the
members of the Board without regard to nominations, from
persons who are qualified as provided. Any person appointed
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20 by the commissioner as a member of the board shall qualify by
21 filing with the commissioner a written acceptance and such
22 other documents as may be required.
1 Section 3. At the beginning of each fiscal year hereunder
2 and as may be necessary thereafter, the board shall recom3 mend to the commissioner a budget or budgets of estimated in4 come, expenditures, and reserves for the administration and
5 enforcement of this program and the activities authorized
6 hereunder. The board shall also recommend a rate or rates
7 of assessment to be levied upon producers of apples in Mas8 sachusetts, sufficient to provide adequate funds to defray the
9 proposed expenditures and reserve as set forth in said budget
10 or budgets; provided that such assessment rates shall not ex11 ceed the rates as approved by the most recent referendum
12 conducted by the commissioner of food and agriculture as out13 lined in section 4 (i) (ii) and (iii); and provided further that
14 the majority amount of any budget or budgets be allotted to
15 advertising and promotion; and provided further that in no
16 case will the assessment on the producer exceed five per centum
17 of the gross dollar sales or dollar volume to be collected from
18 each producer.

1 Section 4. The commissioner may implement and carry out
2 all provisions of this Act after due notice and opportunity for
3 hearing, subject to

4 (i) approval of not less than sixty-six and two-thirds per
5 centum of the producers of apples participating in a referen6 dum, or
7 (ii) approval of not less than sixty-five per centum of the
8 producers participating in a referendum vote having marketed
9 not less than fifty-one per centum of the total quantity of the
10 apples marketed in the next preceding marketing season, or
11 (iii) approval of not less than fifty-one per centum of the
12
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producers participating in a referendum vote having m arketed
not less than sixty-five per centum of the to tal quan tity of
apples th at were m arketed in the next preceding m arketing
season by all producers th a t voted in th e referendum .
The commissioner m ay, and upon w ritten petition duly
signed by twenty-five per centum of the apple producers in

4

SENATE — No. 1975.

[May

18 the Commonwealth shall amend or terminate such order after
19 due notice and opportunity for hearing, but subject to the ap20 proval of not less than fifty-one per centum of such producers

21 participating in a referendum vote.
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S ection 5. The commissioner may make and promulgate
such rules and regulations as may be necessary to effectuate
the provisions and intent of this article and to enforce the
provisions of this m arketing agreem ent, all of which shall have!
the force and effect of law.

1 S ection 6. The referendum to initially approve or disap2 prove this Act shall be held within ninety days after passage of
3 this Act by the commissioner of food and agriculture.
1 S ection 7. This program shall continue in effect until sus2 pended or term inated by the commissioner or by operation of
3
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law in accordance with the provisions of the Act; provided, that
within five years of the effective date of this program and at
least once each five years thereafter, the commissioner shall

conduct a referendum of producers to determine whether or
not the program should be continued or terminated. The program may be continued if a majority of the producers voting
9 in the referendum favor continuation.
1

S ection 8. The commissioner shall suspend or terminate
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this program or any provision thereof whenever he finds, after
a public hearing duly noticed and held in accordance with provisions of general laws, Chapter Thirty A that this program or
any provision thereof is contrary to or does not tend to effectuate to the limitations and restrictions therein imposed;
provided, that such suspension or termination shall not become effective until expiration of the then current marketing
9 season.
|
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S ection 9. Upon the recommendation of the Board, the commissioner is authorized to issue and make effective such administrative rules and regulations and interpretations of terns
as may be necessary to carry out the purpose and attain the
objectives of this Program.

1 S ection 10. Insofar as may be practicable, the administra-
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2 tion of this program may be coordinated with any other mar3 keting order or agreement or program that may be made ef4 fective for apples under either state or federal statutes, or
5 may coordinated with state or federal marketing orders or
6 agreements of programs for any other commodity.
7 (a) Any and all persons subject to the provisions of this
8 program shall maintain books and records reflecting their op9 erations under this program and shall furnish to the com* 10 missioner or his duly authorized or designated representatives
11 such information as may be, from time to time, requested by
12 him relating to their operations under this program, and shall
13 permit the inspection by said commissioner or his duly author14 ized or designated representatives of such portions of their
15 books and records as relate to operations under this program.
16 (b) Upon request of the board, made with the approval of
17 the commissioner, each person shall furnish to the board in
18 such manner and at such times as the board prescribes, and in
19 addition to such other reports as are specifically provided for
20 herein, such other information as will enable the board to
21 perform its duties and to exercise its powers in the proper ad22 ministration and enforcement of this program.
23 (c) any information obtained by any person pursuant to
24 the provisions of this Act shall be confidential and shall not be
25 disclosed by him to any other person, save to a person with
26 like right to obtain the same, or any attorney employed by
27 the commissioner to give legal advice thereupon, or by court
28 order.
29 (d) “The commissioner shall have power of subpoena to
30 enforce the provisions of this Act”.

1
Section 11. Any person regulated by this program may pe
rn 2 tition the commissioner to review any order or decision of the
9 3 board. Any such petition must be filed in writing setting forth
I 4 the facts upon which it is based and he shall hold a hearing
5 on said petition pursuant to general laws chapter thirty A.
1

Section 12. Pending the disposition of any appeal, the par

2 ties shall abide by the order or decision of the board unless
3 the commissioner shall rule otherwise. The commissioner
4 shall, if the facts stated show reasonable grounds grant any
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5 such petition and may revise any order or decision upon which
6 an appeal is taken.
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S ection 13. In any civil or criminal action or proceeding
for violation of any rule of statutory or common law against
monopolies or combinations in restraint of trade, proof that the
act complained of was done in compliance with the provisions
of this program and in furtherance of the purposes and provisions of the act shall be complete defense to such action of pro- {
ceeding.
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S ection 14. The Apple Promotion Board shall not perform
any of its duties nor exercise any of the powers herein granted
when more than three vacancies in its membership exist.
(a) Five members of the board shall constitute a quorum.
Any action of the board shall require an affirmative vote of not
less than the majority of the quorum present.
(b) The board shall select a chairman and a vice-chairman
from its membership and a secretary and such other officers as
it may desire who may or may not be members of the board,
and may adopt such rules for the conduct of its meetings and
functions hereunder as may be deemed desirable and necessary.
(c) The board may appoint such committees as may be
deemed necessary to assist the board in performing duties authorized pursuant to this program.
(d) The members of the board and committee members
shall be reimbursed for necessary expenses incurred by them
in the performance of their duties and in the exercise of their
powers hereunder.
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Section 15. The Apple Promotion Board shall have the following duties and powers which may be exercised subject to
the approval of the commissioner of food and agriculture:
j
1. To administer the provisions of this program.
2. To recommend to the commissioner administrative rules
and regulations relating to this program.
3. To receive and report to the commissioner complaints
of violations of this Program.
4. To recommend to the commissioner amendments to this
program.
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11 5. To assist the commissioner in the assessment of members
12 of the industry and in the collection of such assessments to
13 cover expenses incurred by the board and the commissionei
14 in the administration of this program.
15 6. To assist the commissioner in the collection of such neces16 sary information and data as the commissioner of the board
17 may deem necessary to the proper administration of this pro18 gram.
19 7. To keep minutes, books, and records which will clearly
20 reflect all of its meetings, acts, and transactions and to provide
21 the commissioner with copies of the minutes duly certified
22 by an authorized officer of the board. Said minutes, books and
23 records shall at all times be subject to examination by the
24 commissioner or his duly authorized representatives.
25 8. To employ such personnel as may be deemed necessary
26 and to fix their compensation and terms of employment.
1 Section 16. The board is hereby authorized to prepare plans
2 and administer programs, and expend monies, subject to the
3 approval of the commissioner, for promoting the sale of apples,
4 for the purpose of maintaining existing markets and creating
5 new and larger markets for apples; provided, that any such
6 plans so developed and conducted shall be directed toward pro7 moting the sale of apples without reference to a particular
8 private brand name or trade name; and provided, further that
9 such plans or programs make no false or unwarranted claims
10 on behalf of apples, nor disparage the quality, value, sale, or
11 use of any other agricultural commodity.
12 Public relations, education, market research and surveys,
13 market development, sales promotion plans, merchandising and
14 advertising, conducted pursuant to this statute may include but
15 shall not be limited to any of the following activities:
16 (a) Investigating any reasonable possibilities of increasing
17 the market demands for Massachusetts apples both in the
18 domestic and foreign market.
19 (b) Assembling or disseminating factual information relat20 ing to marketing conditions for apples, as the board may re21 quire, including information as to movement of apples to mar22 ket, stocks on hand, or other data relating thereto.

8

SENATE — No. 1975.

[May

23
24
25
26
27
28
29
30
31
32
33
34

(c) Assembling or disseminating educational information
designed to improve the quality of apples through improved
methods of harvesting, handling, processing or merchandising
practices.
(d) Presenting facts to and negotiating with state, federal
or foreign governmental agencies on matters which affect the
marketing of apples.
(e) In order to carry out the plans, programs and presentations prescribed in this section, the board is authorized to enter into contracts with agencies qualified to render services in
formulating, presenting and conducting such plans, programs
or presentations.
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S ection 17. The board is authorized, subject to the approval
of the commissioner, to undertake or cause to be conducted,
to administer and to expend monies for research relating to
production, processing, and distribution of fresh market apples.
Such research activities may include, but shall not be limited
to, research, development, and survey programs relating to
varietal development, production, harvesting, handling, transportation from field to processing points from processing points
to market, and processing or preparation for market of any
or all varieties of apples. With the approval of the comrnissioner, the board may expend money, either into contracts with
qualified research agencies and do all things necessary and
proper to the conduct of a research and development and survey program.
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S ection 18. If the commissioner finds that the recommended budgets and rates of assessment are proper and equitable
and calculated to provide such funds as may be necessary to
properly carry out the provisions of this program, he may approve such budgets and rates; provided, however, that in no
event shall said rates of assessment exceed the maximum rates
authorized.

1 S ection 19. Any moneys collected by the commissioner
2 pursuant to this article shall not be deemed state funds and
3 shall be deposited in a bank or other depository in the common4 wealth, approved by the commissioner, and shall be dispersed
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5 by the commissioner only for the necessary expenses incurred
6 by the commissioner with respect to this marketing agree7 ment, all in accordance with the rules and regulations of the
8 commissioner. Any moneys collected as assessments during
9 the marketing season and not expended in connection with this
10 program may, at the discretion of the commissioner, be re11 funded after the close of any marketing season, upon a pro
12 rata basis to all persons from whom assessments were collect13 ed; or all of a portion of such money, as may be recommended
14 by the board and approval by the commissioner may be car15 ried over into the next marketing season if the commissioner
16 finds that such money may be required in defraying the cost
17 of this program in such succeeding season.
1 Section 20. The commissioner may, by a designation in
2 writing, name any person, including an officer or employee of
3 state or any bureau or division in the Massachusetts Depart4 ment of Food and Agriculture, to act as his agent or repre5 sentative in connection with any of the provisions hereof and
6 he or his designee may attend any meeting of the board, act7 ing ex officio and the commissioner shall be given notice in
8 writing of each meeting of the board not less than seven days
9 prior thereto.

1 Section 21. If any provision hereof is declared invalid or
2 the applicability thereof to any person, circumstance, or thing
3 is held invalid, the validity of the remainder hereof or the ap4 plicability thereof to any other person, circumstance or thing
5 shall not be affected thereby.
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