
SENATE No. 2059

[Senate, June 1, 1983—Mr. Doane gives notice he will move to amend the
pending new draft of the “Bill further regulating the protection of the
public health” (Senate, No. 2058) by striking out all after the enacting
clause and inserting in place thereof the following new text:]

®hr (Homnunuuraltb of Masaarhuortts

1 Section 1. The General Laws are hereby amended by in-
-2 serting after chapter 111 E the following chapter:

3 CHAPTER 111F.
4 HAZARDOUS SUBSTANCES EMPLOYEE
5 INFORMATION AND TRAINING ACT
6 Section 1. This chapter shall be known and may be cited as
7 the Hazardous Substance Employee Information and Train-
-8 ing Act.
9 The rights and duties set forth in this chapter apply to all

10 employers who use hazardous substances in the common-
-11 wealth, to any person who sells a hazardous substance to any
12 employer in the commonwealth, and to manufacturers who
13 produce or sell hazardous substances in the commonwealth.
14 The provisions of this chapter shall apply to hazardous sUb-
-15 stances which are present in the workplace as a result of work-
-16 place operation in such a manner that employees may be ex-
-17 posed under normal conditionsof work or in a reasonably fore-
-18 seeable emergency resulting from workplace operations. For
19 purposes of this chapter, an emergency includes, but is not
20 limited to, equipment failure, rupture of containers, or failure
21 of control equipment, which may or do result in a release of a
22 hazardous substance into the workplace.w23 Section 2. Nothing in this chapter shall be construed to re-
-24 quire a manufacturer or employer to conduct studies to de-
-25 velop new information.
26 Section 3. In this chapter the following words shall have
27 the following meanings;
28 “CAS number”, the identification number assigned by the
29 Chemical Abstracts Service to specific chemical substances.
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“Chemical name”, the scientific designation of a substance
in accordance with the nomenclature system developed by the
international Union of Pure and Applied Chemistry or the
system developed by the Chemical Abstracts Service.

30
31
32
QQoo

“Commissioner”, the commissioner of the department of
public health.

34
qc:
35

“Common name”, any designation or identification such as
code name, code number, trade name, or brand name used toA
identify a substance other than by its chemical name.

36
37
38

“Expose” or “exposure”, any situation arising from work
operation where an employee may ingest, inhale, absorb
through the skin or eyes, or other-wise come into contact with
a hazardous substance; provided, however, that such contact
shall not be deemed to constitute exposure if the hazardous
substance present is in a physical state, volume or concentra-
tion for which it has been determined pursuant to sections
six and eleven that there is no valid and substantial evidence
that any adverse acute or chronic risk to human health may
occur from such contact.

39
40
41
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44
45
46
47
48

“Impurity”, a hazardous substance which is unintentionally
present with another substance or mixture.

49
50
51 “Manufacturer”, a person who produces, synthesizes, ex-

tracts, or otherwise makes a hazardous substance.52
53 “Mixture”, any solution or intimate admixture of two or

more substances, at least one of which is present as a haz-
ardous substance, as designated pursuant to sections six and
seven, which do not react chemically with each other.

54
55
56

“MSDS”, a material safety data sheet prepared pursuant
to section eleven. A label in eight point or larger type, pre-
pared pursuant to section eleven shall constitute an MSDS
for the purposes of this chapter.

57
58
59
60

“Trade secrets”, any formula, pattern, device or
of information which is used in the employer’s business, and
which gives the employer an opportunity to obtain an ad-
vantage over competitors who do not know or use it.

61
62
63
64

Section k- The hazardous substance subject to the operable
provisions of this chapter shall be those toxic and hazardous
substances specifically enumerated in the Code of Federal
Regulations, Title 29, Chapter XVII, Part 1910, Subpart Z.

65
66
67
68
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69 Section 5. Substances not present on the list of hazardous
70 substances established pursuant to section four shall not be
71 subject to the provisions of this chapter.
72 Section 6. The commissioner shall prepare and amend the
73 list of hazardous substances according to the following pro-
-74 cedure:
75 Any substance set forth in section four shall be presumed
76 by the commissioner to be potentially hazardous and shall be
77 included on the list; provided, however, that the commissioner
78 shall not list a substance or form of the substance if he finds,
79 upon a showing by the employer or manufacturer, pursuant to
80 a hearing conducted under chapter thirty A that the substance
81 as present occupationally is not potentially hazardous to human
82 health; and, provided further, that a substance, mixture, or
83 product shall not be considered hazardous to the extent that
84 the hazardous substance present is in a physical state, volume,
85 or concentration for which there is no valid and substantial
86 evidence that any adverse acute or chronic risk to human
87 health may occur from exposure.
88 Any employer or manufacturer aggrieved by a determina-
-89 tion of the commissioner pursuant to this section may re-
-90 quest an adjudicatory hearing before the commissioner under
91 the provisions of chapter thirty-A. Any such determination
92 shall contain a notice of the right to request a hearing and
93 may specify a reasonable time limit, not to exceed twenty-one
94 days, within which said person shall request said hearing. If
95 no such request is timely made, the determination shall be
96 deemed assented to. If a timely request is received, the com-
-97 missioner within a reasonable time shall act upon such request
98 in accordance with the provisions of said chapter thirty-A.
99 Section 7 (a) For the purposes of this chapter, a hazardous

AjjOO substance is present in any mixture or product if it is one per-
uol cent or more of the mixture or product or two percent if the

102 hazardous substance exists as an impurity in the mixture; pro-
-103 vided, however, that the commissioner may, by regulation,
104 raise the concentration requirement for a hazardous substance
105 which the commissioner finds is not hazardous at the threshold
106 levels; and may lower the concentration requirement for a
107 hazardous substance for which there is valid and substantial
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108 evidence that the substance is extraordinarily hazardous.
109 (b) The manufacturer of hazardous substance shall notify

the commissioner of any valid evidence which indicates that
the concentration requirement for a hazardous substance es-
tablished pursuant to subdivision (a) is higher than what is
necessary to protect employees who work with, or may be ex-
posed to, the substance.

110
11l
112
113
114

Section 8. The provisions of this chapter shall not apply
to impurities which develop as intermediate materials during
chemical processing but are not present in the final product,
and to which employee exposure is unlikely.

115
116
117
118
119 Section 9. The provisions of this chapter shall not apply to

hazardous substances contained in either of the following:120
(a) Products intended for personal consumption by em-

ployees in the workplace, or consumer products packaged for
distribution to, and use by, the general public.

121
122
123

(b) Retail food sale establishments and all other retail trade
establishments, exclusive of processing and repair work areas.

124
125
126 Section 10. A laboratory in Which a hazardous substance is

used by or under the direct supervision of a technically qual-
ified individual is not an employer or manufacturer for the
purposes of this chapter. This exemption does not include a
laboratory that primarily provides a quality control analysis
for a manufacturing process or produces hazardous substances
for commercial purposes.

127
128
129
130
131
132

“Technically qualified individual”, means a person who, be-
cause of education, training, or experience, understands the
health risk associated with the hazardous substance or mix-
ture handled by or under his or her supervision.

133
134
135
136
137 Section 11. The manufacturer of any hazardous substance

listed pursuant to the provisions of section four shall prepare
and provide its direct purchasers of the hazardous substancp|
with an MSDS containing the information specified in section
twelve which, to the best of the manufacturer’s knowledge, is
current, accurate, and complete, based on information then
reasonably available to the manufacturer. For purposes of this
section a substance, mixture, or product shall not be considered
a hazardous substance if present in a physical state, volume, or
concentration for which there is no valid and substantial evi-

138
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140
141
142
143
144
145
146
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dence that any adverse acute or chronic risk to human health
may occur from exposure. The manufacturer shall revise an
MSDS on a timely basis as appropriate to the importance of
any new information which would affect the contents of the
existing MSDS, and in any event within one year of such in-
formation becoming available to the manufacturer.

147
148
149
150
151
152

Section 12. The information which manufacturers shall pro-
vide to their purchasers pursuant to the provisions of section
eleven shall include the following, if pertinent:

153
,154
155

(a) The chemical name, any common names, and the CAS
number of the hazardous substance.

156
157

(b) The hazards or other risks in the use of the hazardous
substance, including:

158
159

(1) the potential for fire, explosion, and reactivity160
(2) the acute and chronic health effects or risks from ex-161

posure; and162
(3) the potential routes of exposure and symptoms of over-163

164 exposure.
165 (c) The proper precautions, handling practices, necessary

personal protective equipment, and other safety precautions in
the use of or exposure to thehazardous substances.

166
167
168 (d) The emergency procedures for spills, fire, disposal and

first aid.169
170 (e) A description in lay terms, if not otherwise provided,

on either a separate sheet or with the body of the information
specified in this section, of the specific potential health risks
posed by the hazardous substance intended to alert any person
reading said information.

171
172
173
174
175 (/) The month and year that the information was compiled

and the name and address of the manufacturer responsible for
preparing the information.

176
177

*l7B
*79 Section 13. Provision of a federal OSHA Form 20 Material

Safety Data Sheet or equivalent shall constitute prima facie
proof of compliance with section eleven.180

181 Section Ilf. The manufacturer shall be relieved of the ob-
ligation to provide a specific purchaser of a hazardous sub-
stance with an MSDS pursuant to section eleven if the manu-
facturer has a record of having provided the specific purchaser
with the most current version of the MSDS, if the product

182
183
184
185
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is labelled pursuant to the Federal Insecticide, Fungicide, and
Rodenticide Act; the Atomic Energy Act; the Food, Drug and
Cosmetics Act; or if the product is one sold at retail and is
incidentally sold to an employer or the employer’s employees,
in the same form, approximate amount, concentration, and
manner as it is sold to consumers, and, to the seller’s knowl-
edge, employee exposure to the product is not significantly
greater than the consumer exposure occurring during the
principal consumer use of the product.

186
187
188
189
190
191
192
193
194

Section 15. The preparer of an MSDS shall provide the com-
missioner with a copy of the MSDS on each hazardous sub-
stance it manufactures.

195
196
197

Section 16. (a) The manufacturer may provide the informa-
tion required by section eleven on an entire product mixture,
instead of on each hazardous substance in it, when all of the
following conditions exist;

198
199
200
201

(1) Hazard test information exists on the mixture itself,
or adequate information exists to form a valid judg-
ment of the hazardous properties of the mixture itself
and the MSDS indicates that the information presented
and the conclusions drawn are from some source other
than direct test data on the mixture itself, and that an
MSDS on each constituent hazardous substance identi-
fied on the MSDS is available upon request.

202
203
204
205
206
207
208
209

(2) Provision of information on the mixture will be as ef-
fective in protecting employee health as information on
the ingredients.

210
211
212

(3) The hazardous substances in the mixture are identified
on the MSDS unless it is either unfeasible to describe all
the ingredients in the mixture or the identity of the in-
gredients is itself a valid trade secret, in either case the
reason why the hazardous substances in the mixture
not identified shall be stated on the MSDS.

213
214
215
216
217
218

(b) A single mixture MSDS may be provided for more than
one formulation of a product mixture if the information pro-
vided pursuant to section eleven does not vary for the formula-
tion.

219
220
221
222

Section 17. (a) The commissioner shall protect from dis-
closure any and all trade secrets coming into his possession,

223
224
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225 when requested in writing or by appropriate stamping or mark-
-226 ing of documents by the manufacturer or producer of a mix-
-227 ture.
228 (b) Any information reported to or otherwise obtained by
229 the commissioner or any of his representatives or employees,
230 which is exempt from disclosure under subdivision (a), shall
231 not be disclosed to anyone except an officer or employee of the
232 commonwealth or of the United States of America, in connec-
-233 tion with the official duties of such officer or employee under
234 any law for the protection of health, or to contractors with
235 the commonwealth and their employees if in the opinion of
236 the commissioner such disclosure is necessary and required for
237 the satisfactory performance of a contract for performance of
238 work in connection with this chapter.

239 (c) Any officer or employee of the commonwealth or form-
-240 er officer or employee, who by virtue of such employment or
241 official position has obtained possession of or has access to ma-
-242 terial the disclosure of which is prohibited by this section, and
243 who knowing that disclosure of the material is prohibited,
244 knowingly and willfully discloses the material in any manner
245 to any person not entitled to receive it, shall be guilty of a
246 misdemeanor. Any contractor with the commonwealth and
247 any employee of such contractor, who has been furnished in-
-248 formation as authorized by this section, shall be considered to
249 be an employee of the commonwealth for purposes of this
250 section.
251 id) Information certified to by appropriate officials of the
252 United States, as necessarily kept secret for national defense
253 purposes, shall be accorded the full protections against dis-
-254 closure as specified by such official or in accordance with the
255 laws of the United States.
256 (e) (1) The commissioner, upon his or her own initiative,
257 or upon receipt of a request for the release of data submitted
258 and designated as a trade secret by an employer, manufacturer,
259 or producer of a mixture, shall determine whether any or all
260 of the data so submitted are a properly designated trade
261 secret.
262 (2) If the commissioner determines that the data is not a
263 trade secret, the commissioner shall notify the employer, man-
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264 ufacturer, or producer of a mixture by certified mail.
265 (3) The employer, manufacturer, or producer of a mixture
266 shall have fifteen days after receipt of notification to provide
267 the commissioner with a complete justification and statement
268 of the grounds on which the trade secret privilege is claimed.
269 This justification and statement shall be submittedby certified
270 mail.
271 (4) The commissioner shall determine whether such data
272 are protected as a trade secret within fifteen days after receipt
273 of the justification and statement, or if no justification and
274 statement is filed, within thirty days of the original notice,
275 and shall notify the employer or manufacturer and any party
276 who has requested the data of that determination by certified
277 mail. If the commissioner determines that the data are not
278 protected as a trade secret, the final notice shall also specify
279 a date, not sooner than fifteen days after the date of mailing
280 of the final notice, when the data shall be available to the pub-
281 lie.
282 (5) Prior to the date specified in the final notice, an em-
283 ployer, manufacturer, or producer of a mixture may appeal all
284 adverse determinations pursuant to chapter thirty A of the
285 GeneralLaws subjected to protection under subdivision (a ).

286 (/) The provisions of this section shall not permit a manu-
287 facturer to refuse to disclose information required pursuant to
288 this chapter to the commissioner.
289 Section 18. (a) Any person other than a manufacturer who
290 sells a mixture or any hazardous substance shall provide its
291 direct purchasers of the mixture or hazardous substance at the
292 time of sale with a copy of the most recent MSDS or equiva-
293 lent information prepared and supplied to the person pursuant
294 to either section eleven or subdivision (h) whenever it is fore-
295 seeable that the provisions of this chapter may apply to the
296 purchaser.
297 (&) Any person who produces a mixture may, for the pur-
298 poses of this section, prepare and use a mixture MSDS, subject
299 to the provisions of section sixteen.
300 (c) Any person subject to the provisions of subdivision (a)
301 shall be relieved of the obligation to provide a specific pur-
302 chaser of a hazardous substance with an MSDS if he or she
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303 has a record of having provided the specific purchaser with
304 the most recent version of the MSDS, if the product is labelled
305 pursuant to the Federal Insecticide, Fungicide, and Rodenticide
306 Act; the Atomic Energy Act; the Food, Drag and Cosmetics
307 Act; or if the product is one sold at retail and is incidentally
308 sold to an employer or the employer’s employees, in the same
309 form, approximate amount, concentration, and manner as it is
310 sold to consumers, and, to the seller’s knowledge, employee ex-
-311 posure to the product is not significantly greater than the con-
-312 sumer exposure occuring during the principal consumer use of
313 the product.
314 Section 19. (a) An MSDS shall be available to an employee,
315 collective bargaining representative, or the employee’s physi-
-316 dan, on a timely and reasonable basis, on substances in the
317 workplace.
318 (b) Employers shall furnish employees who may be exposed
319 to a hazardous substance with information on the contents of
320 the MSDS for the hazardous substances or equivalent informa-
-321 tion, either in written form or through training programs,
322 which may be generic to the extent appropriate and related
323 to the job.
324 (c) Provisions shall be made for employees to be informed
325 of their rights under this chapter.
326 Section 20. Upon request, the manufacturer of a hazardous
327 substance or the producer of a mixture who has produced a
328 mixture MSDS pursuant to the provisions of subdivision (b)
329 of section eighteen shall make available to any employer,
330 whose employees may be exposed to its product in the work-
-331 place, an MSDS on its product. If the employer does not al-
-332 ready have an MSDS and has not already made written in-
-333 quiry within twelve months as to whether a substance or
334 product is subject to the requirements of this chapter or if
335 the employer has not already made written inquiry within
336 six months as to whether any new, revised, or later informa-
-337 tion has been issued for a hazardous substance, the employer
338 shall do so within seven working days of a request to do so by
339 an employee or employee’s collective bargaining representa-
-340 tive or physician. The employer may adopt reasonable pro-
-341 eedures for acting upon such employee requests to avoid in-
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terruption of normal work operations. The manufacturer or
the producer of a mixture MSDS pursuant to the provisions
of section eighteen shall answer such inquiries within fifteen
working days of their receipt, stating that the substance or
product is subject to the requirements of this chapter and furn-
ishing the most current MSDS or a statement that the MSDS
is under development and the estimated completion date, or
stating that it is not subject to the requirements of this chap-
ter, with a brief explanation of why the chapter is not ap-
plicable. If an employer has not received a response from a
manufacturer within twenty-five working days of the date the
request was made, the employer shall send a copy of the re-
quest made of the manufacturer to the commissioner with the
notation that no response has been received.

342
343
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349
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354
355

Section 21. The provisions of this chapter regarding manu-
facturers, employers, and persons subject to the provisions of
section eighteen shall be enforced pursuant to regulations de-
veloped and promulgated by the commissioner in accordance
with chapter thirty-A of the General Laws.

356
357
358
359
360
361 Section 22. No person shall discharge or in any manner

discriminate against, any employee because such employee has
filed any complaint or has instituted, or caused to be instituted,
any proceeding under or related to the provisions of this chap-
ter, or has testified, or is about to testify, in any such proceed-
ing, or because of the exercise of any right afforded pursuant
to the provisions of this chapter on such employee’s behalf or
on behalf of others, nor shall any pay, seniority, or other ben-
efits be lost for exercise of any such right.

362
363
364
365
366
367
368
369
370 Section 23. This act shall not be enforceable against any em-

ployer subject to the Occupational Safety and Health Admin-
istration Standard on Hazard Communication, 29 CFR
§1910.1200, once such standard is finally promulgated.

371
372
373

1 Section 2. This chapter shall take effect on the one hundred
and eightieth day after it becomes law, or ninety days after
the department of public health certifies to the secretary of
state that all rules and regulations required to be adopted un-
der this act have been promulgated, whichever date occurs
later.
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