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Edward B. O’Neill
Senate Clerk
Statehouse, Room 334
Boston, MA 02133

Dear Mr. O’Neill

In accordance with General Laws Chapter 7, section 50, I am
filing with you a copy of 840CMR 10.00: STANDARD RULES
FOR DISABILITY RETIREMENT as promuglated today by this
office.

We are also filing copies with the State Secretary as required by
General Laws Chapter 30A, section 5. As an emergency regulation,
we have advised the Secretary that 840CMR 10.00 takes effect im-
mediately, subject to any action the General Court may take under
General Laws Chapter 7, section 50.

Sincerely yours,

JOHN J. McGLYNN
Commissioner
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DIVISION OF PUBLIC EMPLOYEE RETIREMENT
ADMINISTRATION
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These are the standard rules for disability retirement promul-
gated by the Commissioner of Public Employee Retirement under
the authority of General Laws Chapter 7, Section 50 and General
Laws Chapter 32, Sections 6 and 21. Except as may otherwise be
provided by the Commissioner, or by substitute rules of a particular
retirement board approved by the Commissioner, these rules shall
govern the following disability proceedings and procedures com-
menced by or before any retirement board after June30,1983:

(1) Proceedings for ordinary and accidental disability retire-
ment;

840 CMR 10.00: STANDARD RULES FOR DISABILITY
RETIREMENT

SECTION
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(2) Proceedings for restoration to active service of members
retired for disability;

(3) Proceedings for modification of the retirement allowance of
members retired for disability;

(4) Procedures for medicalexamination and hearing by medical
panels on applications for disability retirement;

(5) Procedures for re-examination and re-evaluation of members
retired for disability; and

(6) Procedures for annual reporting of earnings and refunds
under General Laws Chapter 32, Section 91A by members
retired for disability.

Unless a different meaning is plainly required by the context,
words and phrases used in these regulations shall have the mean-
ings assigned them by General Laws Chapter 321 and if no meaning
is so assigned, they shall have their ordinary meanings.

The purpose of these rules is to establish uniform standards and
procedures to be applied by retirement boards in ordinary and ac-
cidental disability proceedings and procedures under GeneralLaws
Chapter 32, Sections 6, 7, 8 and 91A. It shall be the policy of the
retirement board to assist retirement system members to exercise
all rights and obtain all benefits authorized by the laws governing-
ordinary and accidental disability retirement while protecting the
retirement system and the public against claims and payments
for disability retirement not authorized by law.

Any retirement board may promulgate substitute rules for dis-
ability retirement but substitute rules shall be consistent with the
purpose of these rules, shall conform to the standard for decision
set forth in Section 10.04 of these rules and shall take effect only
as approved by the Commissioner of Public Employee Retirement.
10.04: Standard For Decision

(1) No retirement for ordinary or accidental disability shall be
allowed unless the retirement board finds:

(a) The member is mentally or physically incapacitated and is
substantially incapable of performing

10.01: Definitions

10.02: Purpose of Standard Rules; Retirement Board Policy

10.03: Substitute Rules; Approved by Commissioner
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1) the member’s particular job; or
2) any similar job; or
3) any other job for which the member’s training and qualifica

tions reasonably fit the member;
(b) The incapacity is likely to be permanent;
(c) For accidental disability, the incapacity is the natural and

proximate result of the personal injury sustained or hazard under-
gone while in the performance of the member’s duties at some
definite place and some definite time without serious and willful
misconduct on the member’s part; and

(2) In making the findings required by sub-section 10.04(1) (a)
the retirement board shall consider, but not be limited to the fol-
lowing factors:

(a) Whether any similar job is available;
(b) Whether any other job for which the member’s training and

qualifications reasonably fit themember is available.
(3) In making the finding required by sub-section 10.04(1) (b)

the retirement board shall consider, but not be limited to, the fol-
lowing factors:

(a) Whether the nature of the condition or injury is such that
it can be expected to improve over a reasonable period of time;

(b) Whether the nature of the condition or injury is such that it
could be expected to Improve if the member were willing to under-
go reasonable medical treatment or rehabilitation therapy.

(4) In making the finding required by sub-section 10.04(1) (c)
the retirement (board shall observe the following presumptions and
shall consider, but not be limited to the following factors:

(a) The retirement board shall presume that any condition of
impairment of health caused by hypertension or heart disease re-
sulting in total or partial disability or death to a member described
in General Laws Chapter 32, Section 94 was suffered in the line of
duty unless the contrary is shown by competent evidence.

(b) The retirement board shall presume that any condition of
impairment of health caused by any disease of the lungs or respira-
tory tract, resulting in total disability or death to a member de-
scribed in General Laws Chapter 32, Section 94A was suffered in
the line of duty unless the contrary is shown by competent evi-
dence.

(c) The retirement board shall consider, but not be limited to
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the following factors
1) Whether natural aging or multiple minor injuries or other

causal factors might have contributed to or resulted in the
disability claimed;

2) whether there is any other event or condition in the mem-
ber’s medical history other than the accident or hazard upon
which the disability retirement is claimed that might have
contributed to or resulted in the disability claimed.

(1) Proceedings. Disability proceedings include proceedings
(a) For ordinary and accidental disability retirement of mem-

bers in service;
(b) For restoration to active service of members retired for

disability; and
(c) For modification of the retirement allowance of members

retired for disability.
(2) Parties. Parties to a proceeding for ordinary or accidental

disability retirement include the member in service who files the
application and the member’s employer or, if the application is
filed by a department head, the department head and the member
who is the subject Of the application. The party to a proceeding
for modification of the retirement allowance of a member retired
for disability is the member who is the subject of the proceeding.
Parties to a proceeding for restoration to active service of a mem-
ber retired for disability include the retired member, the mem-
ber’s employer and the head of any department identified by the
employer as a department in which a vacancy exists to which the
member may be restored under General Laws, Chapter 32, Section
8(2). Any person authorized by the retirement board to intervene
or otherwise authorized by law to participate as a party in any
proceeding shall be a party to that proceeding for purposes of
these regulations.

(3) Representation. A party may appear in his or her own be-
half or may be accompanied, represented and advised by an au-
thorized representative who may be an attorney, legal guardian or
other person authorized to represent the party in the proceedings.
Any authorized representative shall file with the retirement board
a written appearance Which shall contain the representative’s

10.05: Proceedings; Parties; Representation; Record
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name, address and telephone number and the name of the party
represented.

(4) Record. All evidence, whether documentary, testimonial, or
in other form, offered by a party, the retirement board or any
other person or entity in a disability proceeding and any issue,
contention or argument raised with respect thereto, shall be in-
cluded in the record of the proceeding.

10.06: Proceedings for Ordinary or Accidental Disability Retire-
ment; Applications; Additional Information.

Proceedings for ordinary or accidental disability retirement may
be brought by filing an application with the retirement board on
the form prescribed by this section. Unless otherwise authorized
by vote of the retirement board no more than one application for
ordinary or accidental disability retirement shall be filed for the
same condition or injury within any twelve month period. No ap-
plication shall be considered by the retirement board until the ap-
plicant has filed the additional information required by this sec-
tion.

(1) Voluntary Retirement. Any member in service whobecomes
totally and permanently incapacitated for further duty under the
circumstances described in General Laws Chapter 32, Section 6
(relating to ordinary disability) or Section 7 (relating to accidental
disability) may file an application for retirement on Form 10-1.
Additional information shall be filed as required by sub-sections
10.06(1) (a) and (1) (b).

(a) Every member-applicant shall file:
1) A certificate on Form 10-2 from a medical doctor certified

in the Commonwealth of Massachusetts.
2) A written statement authorizing release of information from

the federal Internal Revenue Service and the Department of
Revenue relative to the annual gross earned income of the
member in accordance with General Laws Chapter 32, Sec-
tions 6(1) and 7(1);

(b) Unless waived by the board, with the approval of the Com-
missioner, every member-applicant shall also file:

1) If the application is for accidental disability retirement, a
statement on Form 10-3 of the circumstances of the event or
hazard undergone from which the personal injury was sus-
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tained upon which the disability retirement allowance is
claimed;

2) The member’s statement, on Form 10-4, of the member’s
duties of employment and the specific duties the member is
now unable to perform as a result of the disability claimed;

3) A statement, on Form 10-5, of the member’s education and
training, employment history and off-dutyphysical activities;

4) Authorizations, on Form 10-6(1) or 10-6(2) or on such other
form as may be required by a person, institution or other
agency having custody of the member’s records, for release
of medical or insurance records relating to the member as
follows:

(a) records of the member’s personal physicians and of the
physician submitting the certificate described in sub-section
10.06(1) (a) (1);

(b) records of all the physicians or medical institutions ex-
amining or treating the members for the condition or per-
sonal injury upon which the application is based.

(c) records of all physical examinations performed within the
five-year period prior to the application or, if none are
available for that period, the most recent;

(d) the member’s worker’s compensation records
(e) the member’s hospitalization insurance records for the last

five years;
(f) the accident or claim reports for the last five years of any

insurer in connection with the personal injury sustained or
the hazard undergone upon which the application is based;

5) Authorizations permitting the physicians and medical in-
stitutions described in sub-section 10.06(1) (b) (4) (b) to
further explain the records, treatment performed, or state-
ment or prognosis.

(2) Involuntary Retirement. The department head of any mem-
ber in service who becomes totally and permanently incapacitated
for further duty under the circumstances described in General
Laws Chapter 32, Section 6 (relating to ordinary disability) or
section 7 (relating to accidental disability) may file an application
for retirement on Form 10-2A. Department head applicants shall
also file the statements by the department head (Form 10-7) and
employer (Form 10-8) described in section 10.07 and any medical
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information available to the department head or employer on which
the application is based.

Except as provided in Section 10.09, upon receipt of an applica-
tion by a member for ordinary or accidental disability retirement,
the retirement board shall request the statements required by this
section from the member’s department head and employer. If the
department head does not supervise the member, the department
head’s statement required by sub-section 10.07(1) shall be pre-
pared by the member’s supervisor and shall be approved by the
department head.

(1) Department Head’s Statement. The retirement board shall
request a statement from the member’s department head on Form
10-7

(a) Describing the member’s principal duties and responsibil
ities; and

(b) Describing the specific duties the member cannot or may not
be able to perform as a result of the disability or incapacity
claimed;

(c) Stating whether, in the department head’s opinion, assum-
ing the member is unable to perform the specific duties or
activities claimed:

1) the member may nevertheless be able to substantially per-
form the duties of the member’s specific job; or

2) the member may be able to substantially perform the duties
of a similar job; or

3) the member may be able to substantially perform the duties
of another job for which the member’s training and quali-
fications reasonably fit the member;

(d) If the application is for an accidental disability, describing
the circumstances of any investigation into the event, ac-
cident or hazard undergone upon which the disability is be-
ing claimed and providing any other information which may
bear upon the case of the member’s disability.

(2) Employer’s Statement. The retirement board shall request
a statement from the member’s employer on Form 10-8:

(a) Identifying the member’s position;

10.07: Information to be Obtained From Member’s Department
Head and Employer
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(b) Describing any particular physical or mental requirements
prescribed for the position;

(c) Providing any medical reports in the member’s personnel
file relating to the member’s physical condition at the time
of the member’s employment or thereafter;

(d) Providing any records of the member’s education, training
or qualifications;

(e) Stating whether the employer has any other positions and
listing any such positions appropriate to the member’s train-
ing and qualifications which the member would be able to
perform despite the claimed disability.

(1) Except as provided in Section 10.09, upon receiving an ap-
plication for disability retirement, the retirement board shall pe-
tition the Commissioner of Public Employee Retirement to sched-
ule a medical examination of the member by a regional medical
panel.

(2) Upon designation of the regional medical panel, the retire-
ment board shall send to each panel physician prior to the ex-
amination and hearing a letter, on Form 10-10, notifying the panel
of the availability and location of any other medical data or re-
ports known to the retirement board and enclosing copies of:

(a) The statement of the member's physician on Form 10-2;
(b) The member’s statement of duties on Form 10-4;
(c) The member’s statement of background, qualifications and

physical activities on Form 10-5;
(d) The department head’s statement of the member’s duties on

Form 10-7, if available.
(e) The Employer’s statement on Form 10-8, ifavailable;
(f) For accidental disability claims, the member’s statement of

circumstances of personal injury or hazard undergone on
Form 10-3.

(3) X-Rays, EKG ’tracings and other records that cannot readily
be photocopied may be sent to the panel chairman who shall make
them available to the other two physicians at the examination
and hearing and shall thereafter return them to the retirement
board.

10.08; Medical Panel; Formation and Instructions to Panel
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10.09; Investigation of Facts; Denial of Cei'tain Applications; Ap-
peal

(1) Theretirement hoard may request such further information,
including any record listed in Section 10.06(1) (h) (4), and con-
duct such investigations as it deems necessary to determine the
facts relevant to an application for ordinary or accidental disability
retirement.

(2) At any stage of a proceeding on an ordinary or accidental
disability retirement application the retirement board may termi-
nate the proceeding and deny the application if it determines that
the member cannot be retired as a matter of law whatever facts
might be found upon further proceedings.

(3) If the retirement board decides to deny an application under
this section, notice of the decision and right to appeal shall be sent
to all parties as provided by section 10.13(3).

(1) Notice. In proceedings for disability retirement the Com-
missioner shall give all parties at least fourteen days notice of the
medical panel examination and hearing. Fourteen days notice
shall also be given of re-examinations by a single physician or
medical panel under General Laws Chapter 32, Section 8. Exami-
nations and hearings shall be held at a reasonably convenient time
and place for all parties.

(2) Hearing. Immediately following their examinations, mem-
bers of the medical panel shall convene for thehearing. The chair-
person of the medical panel shall conduct the hearing in an in-
formal manner affording the member and all other parties an op-
portunity to present fully all information and argument relevant
to the medical condition of the member. The member and em-
ployer may each be represented by counsel and the member’s phy-
sician and employer’s physician may be present and may answer
questions from the panel. Either physician may disagree with
the findings of the panel and may so indicate by signing the front
page of the panel certificate in the space provided and by filing a
written statement with the retirement board within ten days fol-
lowing the examination and hearing. Any documents offered to
the medical panel shall be forwarded to the retirement board with
the certification of the panel’s findings.

10.10: Examination and Hearing by Medical Panel
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(3) Rescheduling of Examination and Hearing. If a member is
unable to attend a scheduled examination and hearing, the mem-
ber shall notify the Commissioner and may request that the ex-
amination and hearing be rescheduled. The Commissioner will or-
dinarily grant requests for rescheduling only for extenuating cir-
cumstances such as a death in the family or hospitalization of the
member. If a request for rescheduling is denied by the Commis-
sioner, the retirement board shall deny the application and notice
of the decision and right to appeal shall be sent to all parties as
provided by Section 10.13(3). If one of the panel members is un-
able to attend the examination and hearing the two physicians
attending shall conduct the examination and the chairperson shall
reschedule the hearing and notify all parties.

(4) Confidentiality. Since the principal purpose of the hearing
is to discuss and evaluate the physical condition or mental health
of the member, the hearing shall be held in executive session un-
less the member requests that the hearing be open to the public. No
document received by the chairperson shall be made available to
the public except as may be required by other laws and regula-
tions applicable to such records.

(5) Certification of Panel’s Findings. The medical panel shall
report their findings and recommendations to the retirement board
on blank form certificates supplied by the Commissioner within
sixty days after completing their examinations and hearing. The
panel shall certify on Form 10-11 (Certificate of Medical Panel)
or, in the event the Commissioner requires the physicians to con-
duct their examinations separately, each physician shall certify
on Form 10-12 (Certificate of Single Physician) whether the mem-
ber is mentally or physically incapacitated for further duty,
whether the incapacity is likely to be permanent and, if the ap-
plication is for accidental disability, whether the disability is such
as might be the natural and proximate result of the accident or
hazard undergone on account of which the retirement is claimed.
A list of names and addresses of all persons attending the medical
panel hearing shall be attached to the certificate returned to the
retirement board.

10.11: Notice of Medical Panel’s Findings; Further Examination
and Hearing; Denial of Application; When Hearing Shall
be Held by Retirement Board
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(1) Within thirty days of a medical panel report, the retire-
ment board shall notify the parties of the panel’s findings.

(2) If the medical panel’s findings preclude retirement for the
disability claimed, the retirement board shall either deny the ap-
plication or, if it determines that further examination and hear-
ing by a medical panel is warranted, the retirement board shall
petition the Commissioner to schedule a new examination and
hearing by a medical panel. Upon designation of a panel the re-
tirement board shall proceed as provided in Section 10.08(2). If
the Commissioner declines to schedule a new examination and
hearing he shall so notify the retirement board and the retirement
board shall deny the application. If the retirement board decides
to deny the application, notice of the decision and right to appeal
shall be sent to all parties as provided by Section 10.13(3).

(3) If the medical panel’s findings permit retirement for the
disability claimed, the retirement board shall determine whether
to hold a hearing on the application. The retirement board shall
hold a hearing on any involuntary disability retirement where a
hearing Is timely requested by the member and may hold a hear-
ing on any disability retirement application. If a hearing is held
notice shall be given and the hearing shall be held as provided in
Section 10.12.

(1) Notice. The retirement board shall give all parties at least
thirty days notice of the time and place for the hearing and of the
issues involved in the hearing. If the issues cannot be fully stated
in advance of the hearing, they shall be fully stated as soon as
practicable. In all cases of delayed statements, or where subse-
quent amendment of the issues is necessary, sufficient time shall
be allowed after full statement or amendment to afford all parties
reasonable opportunity to prepare and present evidence and argu-
ment respecting the issues.

(2) Discovery. Any party and any authorized representative

shall, at any time after a hearing has been requested or ordered
and after reasonable notice to the retirement board, be permitted
to examine and copy or photocopy, at cost and during normal
business hours, any document in the case file pertaining to the
member’s file or the recoid of the hearing. All other discovery
shall be at the discretion of the retirement board. A request for

10.12: Hearing by Retirement Board
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discovery may be made by any party at any time after a hearing
has been requested or ordered.

(3) Conduct of Hearing. Hearings shall be conducted in an in-
formal manner that affords all parties an opportunity to present
all information and argument relevant to the proceeding.

(a) Presiding Officer. The chairperson of the retirement board,
or other member of the board acting as chairperson, shall be the
presiding officer and shall assure parties the right to call and ques-
tion witnesses and introduce exhibits, and to present argument,
relevant to the proceeding. The presiding officer shall assure an
orderly presentation of the evidence and argument and that a rec-
ord is made of the hearing.

(b) Continuances. The presiding officer may change the date,
time or place of the hearing on his own motion or on the request
of any party, upon due notice to all other parties, and may con-
tinue the hearing to a subsequent date to permit any party to pre-
sent additional evidence, witnesses or other materials. At any
time prior to decision, the presiding officer may, at Ms discretion,
reconvene the hearing for any purpose upon ten (10) days written
notice to all parties, stating therein the purposes for reconvening,
and the date, time and place of the reconvened hearing.

(c) Oaths; Rulings; Briefs. The presiding officer shall admin-
ister the oath or affirmation to witnesses, shall rule upon the ad-
missibility of evidence and upon any requests for rulings, and
may order that written briefs be submitted by the parties.

(d) The Record. All proceedings in connection with the hear-
ing shall be recorded by electronic or stenographic means and
such record shall be maintained as part of the hearing record.
Transcripts or duplicate tapes of the proceedings shall be supplied
to any party, upon request, at that party’s expense. At the dis-
cretion of the presiding officer, any party may be permitted to
maintain his own record so long as this does not interfere with
the conduct of the proceedings. All documents and other evidence
received shall also become part of the record.

(e) Executive Session. Since the principal purpose of a hear-
ing on a disability retirement application is to discuss and evalu-
ate the physical condition or mental health of the member, the
hearing shall be held in executive session unless the member re-
quests that the meeting be open. In such executive session only
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the retirement board, the secretary and the retirement board’s
counsel, the parties and their authorized representatives and such
other persons as the presiding officer shall deem necessary for the
conduct of the hearing shall be permitted to be present. No ex-
ecutive session shall be held until the retirement board has first
convened in open session for which notice has been given, a ma-
jority of the members of the board have voted to go into execu-
tive session and the vote of each member is recorded on a roll
call vote and entered into the minutes, the presiding officer has
stated the purpose for an executive session, and has stated before
the executive session if the board will reconvene after the execu-
tive session. The records of the hearing in executive session shall
not be made available to the public except in accordance with the
board’s regulations on privacy and confidentiality and such other
laws or regulations as may be applicable to such records.

(f) Evidence
(1) General. The retirement board need not observe the rules

of evidence observed by courts but shall observe the rules of
privilege recognized by law. Evidence shall be admitted and
given probative effect only if it is the kind of evidence on
which reasonable persons are accustomed to rely in the
conduct of serious affairs. Unduly repetitious evidence may
be excluded.

(2) Testimony; Stipulations. Witnesses shall testify under oath
or affirmation and shall be available for questions by all
parties. If a witness cannot, as a practical matter, be avail-
able in person the witness shall testify by telephone confer-
ence call, by statement pre-recorded by stenographic or
audio or video tape methods or by any other reasonable
means ordered by the presiding officer. Stipulations by the
parties as to any fact or as to the testimony that would be
given by an absent witness may be offered and received as
evidence.

(3) Documentary Evidence. Documentary evidence may be re-
ceived in the form of copies or excerpts or by incorpora-
tion by reference in the discretion of the presiding officer.

(4) Taking Notice of Facts. The retirement board may take
notice of any fact which may be judicially noticed by the
courts, and any fact within the retirement board’s special-
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ized knowledge. Parties shall be notified and afforded an
opportunity to contest any facts so noticed.

(5) Evidence to he Part of Record. All evidence, including any
records, reports and documents of the retirement board, to
be considered in making a decision shall be offered and
made a part of the record of the proceeding and the record
shall at all times be open for inspection by any party or
authorized representative during business hours. The re-
tirement board may, with notice to all parties, require any
party to submit additional evidence for the record and shall
afford parties an opportunity to submit rebuttal evidence.

(g) Subpoenas
(1) Issuance. The presiding officer shall, within five days of a

written request of a party, issue a subpoena requiring the
attendance and testimony of a witness or the production of
any evidence including books, records, correspondence or
documents relating to any matter in question at a hearing
on a disability application.

(2) Request to Vacate. Any person subpoenaed may file a writ-
ten request requesting the presiding officer to vacate or
modify the subpoena.

(3) Decision on Request to Vacate or Modify Subpoena. The
presiding officer shall notify all parties of the request to
vacate or modify the subpoena and afford parties a reason-
able time to respond. The presiding officer shall grant the
request to vacate or modify the subpoena if the testimony or
evidence subpoenaed does not relate with reasonable di-
rectness to any matter at issue in the proceeding or if the
subpoena is otherwise unreasonable or oppressive.

(h) If any person fails to comply with a properly issued sub-
poena, the retirement board or the party requesting the issuance
of the subpoena may petition the superior court for an order re-
quiring compliance.

10.13: Decision
In all disability proceedings the decision of the retirement board

shall be based exclusively on the record of the hearing or, if there
is no hearing, on the record of the proceeding. A written decision
shall be made as soon as administratively feasible and copies of the
decision shall be sent to all parties as provided in this section.
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(1) Proceedings for Disability Retirement. In proceedings for
disability retirement the retirement board shall determine whether
the member in service is a member of a class eligible for disability
retirement under General Laws Chapter 32, Section 6 or Section 7,
or under another section of general or special law, and whether the
member is totally and permanently incapacitated under the stand-
ard set forth in section 10.04. In no event shall the decision be
later than one hundred and eighty days after the application for
disability retirement is filed unless an extension is granted by the
Commissioner under General Laws Chapter 32, Section 6(4) or
7(4).

(a) Decision to Grant Application; Information to be Sent Com-
missioner

(1) If the retirement board decides to grant an application for
disability retirement, a copy of the decision shall be sent to the
Commissioner together with a statement of the facts found by the
retirement board and all of the documentary evidence in the rec-
ord including, without limitation, the following:

(a) The certificate of the medical panel;
(b) The certificate of the applicant’s doctor
(c) All descriptions of the accident, if the application is for ac-

cidental disability;
(d) All descriptions of themember’s duties
(e) All documents prepared by the member in connection With

the application;
(f) All documents prepared by the employer in connection with

the application.
(2) A decision to grant an application for disability retirement

shall not be sent to the member unless the Commissioner approves
the decision or no action is taken by the Commissioner within
thirty days of the date the Commissioner is notified of the de-
cision. Upon approval by the Commissioner, notice of the decision
shall be sent to the member by the retirement board in the form
of a retirement certificate as provided by General Laws Chapter
32, Section 4 (4).

(b) Decision to Deny Application. If the retirement board de-
cides to deny an application for disability retirement notice of the
decision and right to appeal shall be sent to all parties as provided
by sub-section 10.13(3).
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If the retirement board decides to restore a member retired for
disability to active service or to modify the retirement allowance
of such a member, notice of the decision and right to appeal shall
be sent to ail parties as provided by sub-section 10.13(3).

(3) Notice of Decision; Appeal
(a) If the retirement board decides to deny an application for

disability retirement, or to restore a member retired for dis-
ability to active sendee, or to modify the retirement allow-
ance of such a member, notice of the decision shall be sent
to all parties within three days of the decision. In pro-
ceedings for disability retirement the notice shall be on
Form 10-9. The applicant or retired member, as the case
may be, shall have the right to appeal the decision under
General Laws Chapter 32, Section 16(4) by filing a claim
in writing with the Contributory Retirement Appeal Board
within fifteen days of the decision.

(b) A copy of General Laws Chapter 32, Section 16(4) shall be
included with the notice of decision and, upon request, the
retirement board shall advise and assist the applicant or re-
tired member, as the case may be to file an appeal.

(c) Upon the filing of an appeal, the retirement board shall as-
semble the record for transmittal to the Contributory Re-
tirement Appeal Board.

10.14: Annual Statement of Earnings and Refunds Under General
Laios Chapter 32, Section 91A.

(1) With the disability retirement allowance check mailednear-
est to January 1 of each year to any retired member there shall be
enclosed an Annual Statement of Earnings form (Form 10-17),
together with Internal Revenue Service Form 2848-D or its equiva-
lent. Each member retired for disability, on or before April 15 of
each year, shall complete and file Forms 10-17 and 2848-D for the
preceding year.

(2) When the retirement board finds that any retired member
who received a disability retirement allowance in the preceding
year had earnings from gainful employment in that year, the re-
tirement board shall compute the sum of the amount of such earn-

(2) Decision to Restore a Member to Active Service or Modify
the Retirement Allovoance of a Member.
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ings and the amount of the allowance paid in such year. If the sum
exceeds the amount of regular compensation which would have
been payable to the retired member in that year had he continued
service in the grade held by him at the time he was retired, plus
the sum of five thousand dollars, the retired member shall be re-
quested to refund the adjusted pension or retirement allowance
for that year or a portion thereof equal to such excess, as the case
may be.

(3) Until the refund is made, the retired member’s pension or
retirement allowance shall be withheld as security. If the refund
is made, any payments so withheld shall be paid to the retired
member. If the refund is not made, payment of the disability re-
tirement allowance shall be resumed only when the amounts with-
held are sufficient to pay the amount of the refund.

(4) On or about the first day of May of each year, the retire-
ment board shall compile a list of members retired for disability
from whom a completed Annual Statement of Earnings has not
been received and shall notify each such retired member that
subsequent checks for disability retirement allowance will be with-
held pending receipt.

(5) Whenever the retirement board determines, but no less
frequently than once every three (3) years for every member re-
tired for disability, the retirement board shall, upon the receipt of
Form 10-17 and Form 2848-D from any such retired member, send
Form 2848-D to the Internal Revenue Service together with Form
4506, requesting that copies of the following be sent to the re-
tirement board: part 1 of the member’s income tax return, sched-
ule C, if filed, any W-2 forms and any 1099 forms relating to self
employment.

(1) Whenever the retirement board determines, but no less
frequently than once every three (3) years for every member re-
tired for disability, the retirement board shall review the file of
each such member who is under the age of sixty (60) to determine
whether:

(a) The mental or physical condition of the member may have
changed so that, taking account of the member’s actual or
potential earnings, the disability allowance may be subject

10.15: Desk Review
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to modification in accordance with General Laws Chapter
32, Section 8(3); or

(b) The mental or physical 'Condition of themember may have
changed so that the member may be physically able to re-
turn to the same or similar position in accordance with Gen-
eral Laws Chapter 32, Section 8(2); or

(c) The member might benefit from participation in a rehabil-
itation program in accordance with Section 10.19 of these
regulations.

(2) If the retirement board finds that any disability retirement
allowance may be subject to modification or that any member re-
tired for disability may be able to return to his or her same or a
similar position, it shall arrange for a re-examination in accord-
ance with Section 10.16(1).

(3) In determining whether to re-examine a member retired
for disability, the retirement board shall consider at least the fol-
lowing factors:

a) present age;
b) date of retirement;
c) nature of disability;
d) date of the most recent medical examination by a single

physidan or by a medical panel;
e) summary of the findings off such examination;
f) length of employment at the timeof retirement;
g) evidence of outside earnings;
h) the medical file of the retired member
i) amount of retirement benefit;
j) unanimity of medical panel finding
k) any other relevant information in the retirement board’s

possession.

(1) Re-Examination. Until a member retired for disability
reaches age 60, the retirement board may require re-examination
by a medical panel once in each year during the five-year period
next succeeding the date of his or her retirement and once in each
three-year period thereafter in accordance with General Laws
Chapter 32, Section 8. The retirement board shall permit such an
examination once in any twelve-month period upon a written re-

10.16: Re-Examinaion; Right to Hearing
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quest therefor by any such member.
(a) When the retirement board determines, either as a result

of a desk review or otherwise, that a member retired for
disability should be re-examined pursuant to General Laws,
Chapter 32, it shall further determine whether that re-ex-
amination shall be conducted by a Single physician or by a
three-member regional medical panel. The retirement board
shall thereupon send notice to the retired member of the
retirement board’s determination that the member be re-
examined and whether the re-examination will be by a single
physician or a three-member regional medical panel. The
notice shall inform the retired member that the member
may submit information to the retirement board on the cur-
rent medical condition of the member and that the member
will have an opportunity for a hearing before the retirement
'board before any action is taken affecting the member’s re-
tirement status or allowance.

(b) If the retirement board decides upon a re-examination by a
single physician, it shall petition the Commissioner to ap-
point a physician. Upon designation of the physician, the
retirement board shall send a letter, on Form 10-13A, noti-
fying the physician of the availability and location of the
record of previous medical examinations and findings.

(c) If the retirement board determines that the re-examination
shall be conducted by a three-member panel, or if the single
physician recommends that a further re-examination of the
retired member is warranted, the retirement board shall im-
mediately petition the Commissioner for the establishment
of a three-member regional medical panel to conduct a re-
examination of the member within Sixty (60) days. The
Commissioner shall proceed to schedule the examination by
the panel and shall notify the retired member in the man-
ner provided by Section 10.10(1). Upon designation of the
regional medical panel, the retirement board shall send the
Chairman thereof a letter, on Form 10-138, notifying the
panel of the availability and location of the record of pre-
vious medical examinations and findings.

(d) The findings of the single physician or the findings of the
panel shall be presented to the retirement board at the next
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regular meeting after the physician’s or panel’s report is
received.

(e) If a member retired for disability shall refuse to submit to a
re-examination required by the retirement board, the mem-
ber’s retirement allowance may be discontinued, and if such
refusal continues for one year thereafter, all rights in and to
the pension provided for in General Laws Chapter 32, Sec-
tions 6 or 7 shall be revoked by the retirement board.

(f) Within thirty days of a medical panel report, the retirement
board shall notify the member of the panel’s findings.

(2) Right to Hearing. If a regional medical panel report on the
re-examination of a retired member indicates that the member’s
mental or physical condition has so changed that the member is
physically able to return to active service, or is engaged or able to
engage in gainful occupation, the retirement board shall notify the
member that restoration to active service and modification of the
member’s retirement allowance are under consideration. Any mem-
ber may, within fifteen days of the receipt of such notice, file with
the board a written request for a private or public hearing on such
restoration and modification. The retirement board shall hold a
hearing if timely requested and may hold a hearing on its own
motion. The procedure for any such hearing shall be provided by
Section 10.12. In proceedings for restoration of a member to active
service, no modification of themember’s retirement allowance shall
be made until the member is restored or remains on a reinstate-
ment status for more than nine months as provided by General
Laws Chapter 32, Section 8(2). In proceedings for modification
of a member’s retirement allowance under General Laws Chapter
32, Section 8(3), no modification of a member’s retirement allow-
ance shall be made pending decision but a decision to modify the
retirement allowance may be made effective as of the date of no-
tice to the member that such modification is under consideration.
Any over payments during the period of the proceedings shall be
subject to recovery by the retirement board.

10.17: Restoration to Active Service

(1) If, as a result of the report of a regional medical panel, the
retirement board finds the mental or physical condition of a retired
member has so changed that he is physically able to return to the
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same or a similar position, the retirement board may, with the
approval of the head of any department in which a vacancy exists,
order any such member to return and be restored to active serv-
ice in the same employment in which such member was employed
at the time of his retirement, or in a similar employment in the
same governmental unit.

(2) The retirement board shall notify the employer and the
head of the department from which the member was retired, of
the medical panel’s findings and request the following information:

(a) whether a vacancy exists in any department of the em-
ployer such that the member may be returned and restored
to active service in the same or similar employment in
which he or she was employed at the time of his or her
retirement;

(b) the nature and description of such employment and the
salary payable.

(3) If employment is available pursuant to sub-section 10.17(2),
the member shall be notified and ordered to return and be restored
to active service. If more than one such position is available, the
member may choose one.

(4) If the retired member refuses to return to service or to file
such information as the retirement board shall require, his or her
retirement allowance shall be suspended.

(5) If the retired member is restored to active service at a rate
of regular compensation less than the annual rate of his or her
compensation at the time he or she was retired, then his or her
retirement allowance shall be computed as provided in General
Laws Chapter 32, Section 8(3).

(6) If any member retired for disability is restored to active
service at an annual rate of regular compensation not less than
the annual rate of his or her regular compensation at the time of
retirement, or should he or she after being restored at a lesser
rate, attain or exceed the anual rate of such regular compensation
at the time of retirement, the retirement allowance shall cease,
and he or she shall again become a member in service and regular
deductions shall again be made from his or her regular compensa-
tion. Any creditable service in effect at the time of his or her re-
tirement for disability shall thereupon be restored to full force
and effect, and upon his or her subsequent retirement he or she
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shall be entitled to a normal yearly amount or retirement allow-
ance computed as though such disability retirement and reinstate-
ment had not taken place, except that no creditable service shall
be allowed for the period during which the disability retirement
allowance was in effect.

(1) If the retirement board finds, as a result of the report of a
medical panel and the circumstances of the case, that a member
is engaged in or is able to engage in gainful occupation, then the
member’s pension shall be reduced or modified to reflect the mem-
ber’s actual or potential earnings as provided for under General
Laws Chapter 32, Section 8.

(2) The amount of the reduced or modified pension shall be
calculated as the excess, up to the amount of the disability pension,
of the annual rate of regular compensation at the time of his or
her retirement over the sum of the regular life annuity payable
under General Laws, Chapter 32, Section 12(2) (a) (i) (the super-
annuation Option A annuity portion) plus the annual rate of cur-
rent actual or potential earnings. This calculation is more specifi-
cally described in Form 10-16.

(3) If a disability pension has been reduced or suspended, and if
the annual rate of a member’s earnings should later be changed,
the yearly amount of the member’s pension shall be further modi-
fied by increasing or reducing it, as the case may be. Any such
further modification may be made on the basis of earnings infor-
mation without further medical examination.

The retirement board, whether in connection with a desk re-
view or otherwise, shall forward to the Commissioner of Public
Retirement the names of those members retired for disability
whom it believes might benefit from a program of rehabilitation
and shall cooperate with the Commissioner in any rehabilitation
program he establishes.

10.18; Modification of Retirement Allowance

10.19: Rehabilitation


