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In the 1982 legislative session of the General Court the Senate
established the Special Committee to review the law pertaining to
the commitment and release of persons committed to Bridge-
water Treatment Center as sexually dangerous persons (Senate
Order 1795). The major question before the Committee was clear:
“Is the law for treatment of the sexually dangerous adequate to
ensure the protection of the public?” Recently there were two
brutal murders of young girls involving sexual molestations of the
victims. Both of the suspected murderers had been recently
released from the Treatment Center. One of the persons charged
was subsequently convicted of the murder; the other is still
awaiting trial.

The Special Committee invited the assistance of a Task Force of
the Superior Court Trial Department that had been reviewing the
substantive and procedural law concerning the commitment and
release of sexually dangerous persons pursuant to Mass. General
Laws, Chapter 123A. The Task Force consists of persons who have
strong familiarity with the operation of Chapter 123A. Four
associate justices of the Superior Court Department, The Ad-
ministrator of the Treatment Center, the chief psychiatric con-
sultant and chief psychologist to the Treatment Center, legal
counsels for the Department of Correction and the Parole Board,
the Director of Legal Medicine, an Assistant Attorney General
and an Assistant District Attorney and Supervisor of Probation
Services in the Superior Court serve on the Task Force.

The Special Committee held joint meetings with the.Task Force.
At the first meeting the discussion centered upon the existing law
and its effectiveness. From this discussion the committee defined
the following areas of concern for further study: (1) the com-
mitment procedure options that are available to the judge at
sentencing of a person for a sex offense, (2) the options that are
available to a judge in a petition for release, (3) the limited
amount of expert opinion and relevant information that is legally
admissible at a hearing on the issue of sexual dangerousness, and
(4) the adequacy of the guidelines and safeguards that are part of
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ministration, the Treatment Center has met one of the primary in-
tents of the law.

Notwithstanding difficulty in interpreting recidivism data, the
Post Audit Report in 1979 showed that over twenty-five percent of
the persons released recidivated by the commission of violent
crimes. The significant majority of the violent crimes involved
sexual aggression. Post Audit Report, at 8. The Post Audit Com-
mittee noted concern over this statistic indicating that a
significant number of persons were prematurely released from
the Treatment Center.

Although the rate of recidivism of sexually dangerous persons
approximates that of persons released from prison the rate causes
concern in view of the more extensive treatment and
examinations provided persons at the Treatment Center as
compared to persons in prison. Statistical Report of Recidivism
prepared by Larry William published by the Department of Cor-
rection December 12, 1981 Document number 235. (Cited 26% of
recidivism among prisoners released from Massachusetts
correctional institutions.) Further the law provides for con-
finement of the sexually dangerous until the persons are no longer
sexually dangerous whereas persons sentenced to prison must be
released upon completion of their sentence regardless of their
potential for further criminal involvement.

There is no data on whether this rate of recidivism has in-
creased or decreased in the twenty year period that the Treatment
Center has operated. However, in the opinion of the Treatment

Center administration and other professionals involved in the
hearings on release of persons from the Center such as judges and
prosecutors, in the last ten years the substantive changes in the
law effected by decisions of the Massachusetts Appellate Courts
have contributed to an increase in the number of persons released
prematurely

Until 1975, the standard of proof required to find a person
sexually dangerous was a preponderance of the evidence. How-
ever, in In Re Andrews, 368 Mass. 468 (1975), the Supreme Judicial
Court ruled that since a person’s fundamental liberty was at issue
due process compelled the application of the “beyond a reason-

able doubt’’ standard in the finding of sexually dangerousness.
With the reasonable doubt standard the Treatment Center has to
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meet a higher burden in order to obtain an original or subsequent
commitment of a person.
AMENDMENTS NECESSARY TO IMPROVE THE TREAT
MENT OF THE SEXUALLY DANGEROUS AND ENSURE THE
PUBLIC SAFETY

As in the original judicial commitment at a petition for release
hearing under section nine, the law permits only psychiatrists to
examine the person and file a report as to sexual dangerousness.
The opinion expressed in the report prepared by the psychiatrist
is often the major basis for the court’s finding. In most instances
the psychologists who work at the treatment center have a great
deal more information about a person upon which to make an
opinion as to continued sexual dangerousness than do the
psychiatrists. This report, if expanded to include reports of
psychologists, would provide a more effective mechanism for the
presentation of more relevant and complete information on sexual
dangerousness than the present procedure allows.

The Committee adopts the recommendations of the Task Force
that the definition of qualified examiner be expanded to include
psychologists. Of course the psychologists will have to meet
certain qualifications and standards in order to ensure their
competency.

Recent clarification as to what records and information is
admissible has expanded the material presented. Juvenile
records of the person may be used by the psychiatrist preparing
his report and considered by the Court. Commonwealth v. Rodriquez,
Mass. Adv. Sh. (1978) 2864. In preparation of the report, the
psychiatrist may consider and rely upon a person’s court records,
previous psychiatric reports and other hearsay evidence. Com-
monwealth v. Childs, 372 Mass. 25 (1977).

The statute should spell out the materials and information
that may be considered. Therefore the Committee recommends
amending Chapter 123 A to detail the information that may be
considered and the officials responsible for gathering the in-
formation.

Given the ultimate issue of the hearing on commitment or
release, the evidence is, for the most part, psychiatric and
psychological opinion and diagnosis. The key witnesses are
professionals in psychiatry or psychology. In order to present the
evidence of the professional witnesses, their schedules must be
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coordinated. Although the pool of psychiatrists who are qualified
to testify as to sexual dangerousness is limited, the coordination
had been difficult to obtain when each District Attorney's office
handled commitment and release hearings for the persons
prosecuted in their district.

In 1979 the District Attorneys for all the counties arranged with
the Attorney General for the establishment of a special unit of the
Attorney General’s office to handle all release proceedings for the
sexually dangerous. Specially trained assistant attorney generals
staff the unit. The Special Unit establishes, with the cooperation of
the district attorneys, the Superior Clerks for each County and the
Chief Justice of the Superior Court, special sessions in the
Superior Court for commitment hearings. These special sessions
permit the necessary advance notice to the professional wit-
nesses. All parties can rely on the date assigned for the hearing as
a date certain. Thus the special session does not break down due to
scheduling or preparation problems.

Dui'ing the three years of this special unit’s operation, the
backlog of hearings has been eliminated and the hearings have
taken place in a speedier and more effective manner. To date, the
special unit has processed over one hundred and twenty-five
sexually dangerous person release petitions. The assistant at-
torney generals who staff this unit have developed an expertise in
the law and procedure of these proceedings that has contributed to
their success.

The Special Committee recommends the continuation of this
Special Unit in the Attorney General’s Office. The Attorney
General should receive whatever appropriation necessary to fund
the operation of the unit. See the letter from Thomas Kiley, First
Assistant Attorney General, attached to this report.

Upon a finding of sexually dangerous the judge commits the
person to the Treatment Center. Upon a finding of not sexually
dangerous the judge releases the person from the Treatment
Center and unless the person is serving a sentence, the person is
free. The court may not impose any enforceable conditions upon
the release.

In 1966 the legislature, upon recommendation of the Joint
Special Committee to Investigate and Study the Laws of the
Commonwealth Relative to the Confinement and Release of
Sexually Dangerous Persons, passed an amendment to section
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nine authorizing the judge to grant conditional release to persons
at the Treatment Center. See Senate No. 914 of 1966. Pursuant to
this authority, judges released persons with specific conditions
with the belief that if the person did not comply with the con-
ditions, the person could be returned to the Treatment Center.

In 1977 the Supreme Judicial Court held that the court could not
re-commit a person who violated the terms of his conditional
release as intended by Section 9. Commonwealth v. Travers, 372
Mass. 238, 361 N.E. 2d 394 (1977). The court reasoned that since a
finding that the individual is no longer sexually dangerous is a
condition precedent to any judicial release from confinement, the
imposition of conditions on that release was unconstitutional.

In release hearings subsequent to the Travers decision, with the
objective of providing a trial release for the petitioners, judges
ordered the Treatment Center to develop and implement com-
munity release programs. With this objective, the hearing was
continued for a period of time in order to ascertain how the
petitioner functioned in the release program. The person
remained under the custody of the Treatment Center. The
Treatment Center Staff and the Attorney General viewed this
procedure as unauthorized and inappropriate interference by the
court into the Center’s treatment function. In Conlan v. Com-
monwealth, (1981) Mass. Adv. Sh. 603, the Supreme Judicial Court
agreed with this position holding thata condition precedent to any
judicial release from confinement is an absolute finding that the
individual is no longer sexually dangerous. Therefore the court
may not order gradual release programs for persons still in the
custody of the Treatment Center.

The Treatment Center strongly endorses community access
programs as an integral part of effective treatment. In fact the
Treatment Center has pursuant to the statutory authority
granted in Section two of Chapter 123A, employed temporary
release programs for many years as an integral part of the
therapy for the residents. Monitored resident participation
provides the staff with valuable information on the patient's
progress and ability to successfully reintegrate into society.

Since the federal court consent decree in 1976, Williams v. Lesiuk,

the Treatment Center must, as part of treatment, permit
residents access to the community. As a result of this federal
court case the Center has had to develop community access



1983.] SENATE - No. 2154. 9

programs administered under a detailed set of rules and
regulations. These rules ensure every resident’s right to apply for
the program as well as close supervision of residents par-
ticipating in the program. The resident’s authorized absence may
be withdrawn at any time if the resident poses a potential risk to
himself or the community.

Notwithstanding the rehabilitative benefit obtained by a well
run community access program as demonstrated by the existing
program at the Treatment Center,* the Special Committee recom-
mends more state control in the design and administration of the
program than exists under present law. Although the federal
decision mandates the provision of community access program
for treatment center residents, the particulars of the program
neednot be left to federal control.

Therefore the Special Committee proposes inclusion of the
community access program in chapter 123A. The proposed
program would be modeled after the court ordered “authorized
absence’’ program with some tightening up. The program would
be called “restrictive integration.” The Special Committee would
make all members of the “Restrictive Reintegration Review
Board” voting members. Under the present “authorized absence
program” the custodial staff member does not have a vote. The
Special Committee recommends changes as to eligibility for
participation. A resident would not be eligible for participation
until he has completed at least two years of custody within the
treatment center rather than one year.

The Restrictive Reintegration Board would review a patient for
participation on an annual basis. This review regardless of the

�According to Dennis McNamara, Director of Operations at the
Treatment Center between February 6, 1976 and May 4, 1982 one
hundred sixty-seven residents have participated in some phase of
the authorized absence program. Of that group, 98 residents have
had non-secure releases. A non-secure visit is a resident’s leave
from the Treatment Center without a security escort, although the
resident may be accompanied by a Treatment Center staff per-
son This group accounts for 4,666 visits. A visit is defined as an
authorized absence from the Treatment Center ranging from four
hours to one hundred forty-four hours duration. Not one of the
persons has been arrested while on a visit. Five persons have not
returned at the designated time. All but four have been sub-
sequently returned to the Treatment Center.
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results would be admissible in a petition for release hearing.
Under present law the judge may not even be aware that a person
has been denied participation in an authorized absence program.

The existing law extends the privilege of parole to sexually
dangerous persons. Historically the rate of parole for sexually
dangerous persons is low. The Parole Board believes that the
decision to release a sexually dangerous person entails a medical
and psychiatric judgment that the Parole Board, with its mem-
bership, is not in a good position to make. In the opinion of the
Parole Board, the community access programs administered by a
Treatment Center board composed of persons experienced in the
diagnosis and treatment of sexually aggressive offenders is a
more appropriate procedure for release than parole.

The Special Committee acknowledges the wisdom of this
position and recommends eliminating parole for sexually
dangerous persons. However the Parole Board will retain its
parole authority for sexually dangerous persons who are serving
prison sentences.

Persons committed to the Treatment Center in lieu of sentence
are not the only persons who may come within the sexually
dangerous statute. The law permits any person who believes that
he or she is unable to control his or her sexual impulses to apply
for admittance and permits superintendents of penal institutions
in Massachusetts to recommend any prisoner under sentence for
examination if he appears to be sexually dangerous.

In fact the superintendents refer the majority of persons
screened at the Treatment Center. Most persons serving sen-
tences for rape are referred for sixty day screening at the
Treatment Center, as a precautionary measure, before being
placed in any pre-release programs. This group is significant in
number and poses a drain on staff resources at the center.

Further the referral usually occurs years after the incident.
Therefore gathering the relevant data on the incident and the
person’s sexual history is more difficult. If the recommendation is
commitment after the screening examination, this problem with
data collection makes the presentation of adequate evidence to
sustain the beyond the reasonable doubt standard at a com-
mitment hearing very difficult, if not impossible.

The details of the offense and the surrounding circumstances
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are more complete and susceptible to analysis at the time of trial.
The judge who has presided at the trial is in the best position to
determine the sexual dangerousness of the person as evidenced by
the nature and manner of the commission of the offense.

The timing of the commitment affects the success of treatment.
The details of the offense and the circumstances contributing to
the offense are never more accessible for confrontation and un-
derstanding than just after the time of conviction. When the

offender is committed years after the conviction, these important
tools of treatment of sexually assaultive offenders are not as
available.

The Special Committee endorses the Task Force’s recom-
mendation to eliminate the authority of superintendents to refer
persons for commitment as sexually dangerous and to authorize
the judge who sentences an offender for a sexual offense to sen-
tence him to prison and at the same time move for his com-
mitment to the Treatment Center. Under thisproposed procedure,
the judge imposes the sentence required to protect the public and
serve the other sentencing objectives punishment,
rehabilitation and deterrence, without losing the option of the one
day to life commitment.

For example a person is found guilty of aggravated rape. The
Judge believes that a person is sexually dangerous and should
serve at least twelve years in state prison before he is considered
for parole. Under the proposed scheme the Judge would sentence
a person to a minimum of eighteen years in M.C.I. Walpole (a
person would have to serve two thirds of his sentence, twelve
years, before he would be eligible for parole) andat the same time
initiate the proceedings for commitment as a sexually dangerous
person. If the Judge subsequently determines that a person is not
sexually dangerous before the termination of his sentence, the person
returns to state prison. If on the other hand a person is still
sexually dangerous at the end of his sentence, he remains at the
Treatment Center until he is found no longer sexually dangerous.

The superintendent would retain authority to refer all persons
for evaluation who are serving sentence at the time of the enact-
ment of this proposed legislation, provided the persons had not
been referred previously during imprisonment on the sentence
being served. This does not mean that inmates who are sexually
aggressive would avoid commitment. For inmates who commit
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sexual offenses within the institution, the superintendent could
seek criminal process. After a conviction the inmate could be both
sentenced and committed to the Treatment Center as a sexually
dangerous person.

As an aid to the judge in determining at sentencing whether a
person requires commitment as a sexually dangerous person the
Special Committee adopts the suggestion of the Task Force that
the law provide for a preliminary examination performed by a
qualified examiner at the court. This provision would eliminatea
number of unnecessary sixty day screening examinations at the
Treatment Center and at the same time provide the judge with
expert information on the person’s sexual orientation. The
Treatment Center staff, based upon the significant percentage of
inappropriate persons referred for screening, recommends the
establishment of this preliminary screening procedure. The
procedure is analogous to the preliminary examination of persons
referred for evaluation at the mental hospital for competency to
stand trial or criminal responsibility pursuant to section fifteen of
Chapter 123.

In order to more effectively treat sexually dangerous persons
without endangering the public it is clear to the Special Com-
mittee that several amendments to the existing law are
necessary. The foregoing report details the amendments and the
reasons in support of the changes. The following is a draft of
legislation to effect these changes:

Amend Section 1 of Chapter 123 A by deleting the section and
inserting the following section in place thereof:

RECOMMENDED LEGISLATION

The following words and phrases when used in this chapter
shall, except as otherwise provided, have the following
meanings:
(a) “Sexually dangerous person,” any person whose
misconduct in sexual matters indicates a general lack of power
to control his sexual impulses, as evidenced by repetitive or
compulsive sexual misconduct and by either violence against
any person or aggression against a victim under the age of
sixteen years, and who, as a result, is likely to attack or
otherwise inflict injury on the object of his uncontrolled or
uncontrollable desires.
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rpfp
ne department” unless otherwise indicated, anyerence to “the department” is a reference to the Depart-ment of Mental Health.

(c) The commissioner,” unless otherwise indicated, anyreference to “the commissioner” is a reference to the com-
missioner of the Department of MentalHealth.

(d) “Qualified examiner” a physician who is licensed pursuant
to section two of chapter one hundred and twelve who is either
certified in psychiatry by the American Board of Psychiatry
and Neurology or eligible to be so certified, or a psychologist
who is licensed pursuant to sections one hundred and eighteen
to one hundred and twenty-nine of chapter one hundred and
twelve provided that the examiner has had two years ex-
perience in the diagnosis or treatment of the sexually
aggressive offenders and is designated by, and satisfies the
qualifications required by, the Department of Mental Health. A
“qualified examiner” need not be an employee of the depart-
ment or ofany facility of the department.

(e) “Sexual offense” includes any of the following crimes:
indecent assault and battery on a child under fourteen under
chapter two hundred and sixty-five, section thirteenB, indecent
assault and battery on a mentally retarded person under
chapter two hundred and sixty-five, section thirteenF, indecent
assault and battery on a person who has obtained the age of
fourteen under chapter two hundred and sixty-five, section
thirteen H, rape under chapter two hundred and sixty-five,
section twenty-two, rape of a child with force under chapter two
hundred and sixty-five, section twenty-two A, rape and abuse of
a child under chapter two hundred and sixty-five, section
twenty-three, assault with intent to commit rape under chapter
two hundred and sixty-five, section twenty, unnatural and
lascivious acts with a child under the age of sixteen under
chapter two hundred and seventy-two, section thirty-five A and
any attempt to commit any of the above listed crimes under
chapter two hundred and seventy-four, section six.

(f) “Restrictive Integration Review Board” As part of its pro-
gram of restrictive integration the department shall establish a
board known as the “Restrictive Integration Review Board,”
which board shall consist of six members appointed by the
Commissioner for a two year term, consistent with the rules
and regulations of the department. Membership shall include
the head of the Massachusetts Treatment Center clinical staff
and three persons who are not employees of the Treatment
Center, but who may be consultants. The non-employee
members shall include a psychiatrist licensed by the Com-
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monwealth. The board will evaluate patients at the TreatmentCenter, determine if restrictive integration is appropriateestablish conditions to ensure the safety of the community, and
make reports to the court pursuant to section nine of thisstatute.

Amend Section 2 of Chapter 123 A by deleting the said section and
inserting the following section in place thereof:

Section 2. The Commissioner of Mental Health shall establish
and maintain subject to the jurisdiction of the department of
mental health a Treatment Center or branch thereof at a cor-
rectional institution approved by the Commissioner of Cor-
rections, for the care, custody, treatment and rehabilitation of
persons described in section one. The Commissioner of Cor-
rections shall appoint custodial personnel who shall be subject
to the control of the Commissioner of Mental Health with
respect to the care, treatment and rehabilitation of persons in
their custody, but who shall at all times be under the ad-
ministrative, operational and disciplinary control of the Com-
missioner of Mental Health. The Commissioner of mental
health shall appoint to such center, in addition to the personnel
appointed by the Commissioner of Corrections, adequate
personnel for the care, treatment and rehabilitation of such
persons committed to their care.

Amend Section 3 of Chapter 123 A by deleting and inserting the
following section in place thereof:

Section 3. Notwithstanding any other provisions of law, when a
person is brought before a district court charged with a sexual
offense, the court shall, if he appears to be a sexually dangerous
person, commit or bind over said person for trial in the superior
court. In such cases the clerk of the district court shall forth-
with transmit to the clerk of the superior court a copy of the
complaint and of the record, the original recognizances, a list of
the witnesses, a statement of the expenses and the appearance
of the attorney for the defendant, if any is entered, and the
report of the department as to the mental condition of the
defendant, if such report has been filed under the provisions of
section fifteen of chapter one hundred and twenty-three. No
other papers need be transmitted.

Amend Section 4 of Chapter 123 A by deleting and inserting the
following section in place thereof:

Section 4. Upon the determination of guilt of a person in the
superior court of a sexual offense, the court may, on its own
motion or upon motion of the Commonwealth, prior to im-
posing sentence, cause the person to be examined by a
qualified examiner at the court or jail in which the person is
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held or at any other place if the person is not in custody. The
examiner shall conduct a screening examination for sexual
dangerousness, and shall report within ten days to the courtin writing on a form provided by the Commonwealth. Such
report shall include the examiner’s recommendation as to
whether or not the person examined should be committed to
the Treatment Center for further observation and diagnosis.

With or without a screening examination, the court may,
upon its own motion or the motion of the Commonwealth,
commit the person to the Treatment Center for a period not
exceeding sixty days for the purpose of examination and
diagnosis under the supervision of two qualified examiners
who shall, within said period, file with the court a written
report of the examination and diagnosis, and their recom-
mendations for the disposition of such person.

The court shall supply to the qualified examiners copies of
the juvenile and adult court records, and the probation of-
ficer shall supply them with the probation record of the
person committed for examination. The probation record
shall contain a history, where available, of such person's
previous adult and juvenile offenses and previous psychiatric
and psychological examinations and such other information
as may be helpful to assist the examiners in making their
diagnosis. The district attorney shall provide the examiners
with a narrative summary of the facts, where available, of
each sexual offense with which the person has been convicted
as an adult or a juvenile.

Amend Section 5 of Chapter 123 A by deleting and inserting the
following section in place thereof:

Section 5. If, after a person’s sixty day period of ob-
servation, the report filed with the court by the two qualified
examiners clearly indicates that the person is a sexually
dangerous person, the court shall give notice to such person
that a hearing will be held to determine whether or not he is a
sexually dangerous person. If said report does not clearly
indicate that the person is a sexually dangerous person, the
court shall proceed to impose sentence as provided by law for
the original offense. Upon the motion of a person for whom a
hearing is to be held or upon its own motion, the court shall, if
necessary to protect the rights of such person, appoint
counsel for him. Such person shall be entitled to have process
issued from the court to compel the attendance of witnesses
on his behalf. During such hearing it shall be appropriate to
introduce evidence of the person’s juvenile and adult record,
psychiatric and psychological record, and any other
evidence that tends to indicate that he is a sexually
dangerous person. Any qualified examiner’s report filed
under this chapter shall be admissible in evidence in such
hearing.

If the court finds upon such hearing that the person is not a
sexually dangerous person, it shall proceed as provided by
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law upon a determination of guilt of the original offense. If
the court finds upon such hearing that the person is a
sexually dangerous person, it shall sentence such person as
provided by the law for the original offense and may also
commit such person to the Treatment Center, or branch
thereof, for an undetermined period of a minimum of one day
and a maximum of such person’s natural life. A person who is
both committed and sentenced under this section shall serve
such sentence concurrently with the commitment. The court
shall forward its order to the Commissioner of Corrections
who shall thereupon transfer the person to the Treatment
Center, or a branch thereof, for the purpose of treatment and
rehabilitation, where he shall be held until discharged there

from under the provisions of section nine. Persons com-
mitted shall be subject to all laws, rules and regulations
which govern inmates of the institution to which they have
been committed insofar as may be compatible with the
treatment provided for by this chapter, and they shall be
entitled to such rights and privileges of such inmates as may
be compatible with such treatment.

Phase out Section 6 of Chapter 123 A as it is not applicable to
persons sentencedafter enactment of this legislation.
Amend Section 9 of Chapter 123 A be deleting and inserting the
following section in place thereof;

Section 9. (a) the department shall establish a program at
the Treatment Center, which program shall provide, in a
manner consistent with security considerations, for the
restrictive integration of the patient into a non-custodial
environment. Said program shall be administered pursuant
to the rules and regulations promulgated by the department.
A person shall be eligible for such a program if (a) he has
completed at least two years of custody within the Treatment
Center, and (b) restrictive integration will significantly
advance his treatment, and (c) he will not present a danger
to the community under the controls provided by the
program. The department will establish a restrictive in-
tegration review board to determine which patients are
eligible for the program and what conditions are necessary to
ensure the safety of the community. Any person par-
ticipating in such a program shall be under constant
evaluation by Treatment Center personnel to determine if he
presents a danger to the community and if the program
continues to advance his treatment. Any person who does not
return to the Treatment Center, according to the conditions
of the program, will be considered an escapee, in violation of
section sixteen of chapter two hundred and sixty-eight, and a
warrant will issue for his arrest.

(b) Notwithstanding any provision of this section, any
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The Senators on the special committee shall file the above
legislation as soon as practicable.

John W. McCormack State Office Building
One Ashburton Place, Boston 02108

November 22,1982
Senator Patricia McGovern
Chairman
Special Committee To Review Procedures for the

Commitment and Release of the Sexually Dangerous
Statehouse, Room 217
Boston, Massachusetts 02133

Dear Senator McGovern:
On December 1, 1979 the Attorney General undertook responsi-

bility for defending the Commonwealth inall hearings on petitions
filed under G.L. c. 123A, §9 for examination and release by
sexually dangerous persons. A primary concern of the Attorney
General in undertaking this responsibility was the safety of the
community. This concern was generated by a 1979 report of the
legislative Post Audit and Oversight Bureau which seriously
criticized the recidivism rate which had occurred under the
traditionalhandling of the petitions seeking release from Bridge-
water. As it was felt that centralized, uniform handling of these
petitions would help guard against inappropriate release of
persons who may in fact still pose a danger to the community, this
Department assumed management ofall such petition hearings in
the State.

In the past three years, the Department of the Attorney General
has processed over one hundred and twenty-five petitions. Of
these, only eleven petitioners have been found not sexually
dangerous and been released to the community, and only one has
subsequently been arrested and charged with a sex crime. In
contrast the Post Audit Bureau report indicates of the 254 persons
released in the years prior to our assumption of the program, 75
persons recidivated because of further acts of sexual aggression

THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
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and/or violence. Clearly our primary goal of ensuring public
safety has been met.

The system instituted by the Attorney General in processing
these petitions has had important civil rights ramifications as
well. When the Attorney General took over the proceedings in
1979, there was a serious backlog of these matters in the courts
which resulted in denial of the statutory rights to an annual filing
and speedy hearing. Since the institution by the Attorney General
of an international monitoring system as to appointments of and
reporting by doctors, and with the creation of a processing system
of special court sessions, the case backlog has been eliminated.
Most petitions are now heard no later than nine months after
filing. In addition, it should be noted that a potentially costly civil
rights suit previously filed against the state, seeking exactly this
relief, was recently withdrawn voluntarily.

Besides providing better controls against inappropriate release,
and reducing the case backlog, the consolidated hearings system
instituted by this Department has produced monetary savings for
the Commonwealth.

Almost every petition hearing requires the expert testimony of
two psychiatrists, usually those appointed by the Treatment
Center pursuant to the statute. When the Attorney General
assumed responsibility for defending these cases, the costs of
expert testimony for each individual petition ranged from $6OO to
$1350. By proposing and implementing a special one-to-two week
session in the Superior Court every three months beginning in
November, 1981, and by negotiating with the doctors who accept
appointments from the Treatment Center, we have been able to
reduce these costs substantially to $2OO and $7OO for each
petitioner’s hearing.

This dramatic decline in recidivism, the elimination of the
backlog of section 9 proceedings, and the reduction of costs asso-
ciated with individual hearings all illustrate the wisdom of the
Attorney General’s decision to assume responsibility for these
cases. It is important to maintain the progress thathas been made
in guarding against release of sexually dangerous persons, and
doing so in a way which is both cost-effective and protective of due
process rights. For the past three years, this Department has
administered a difficult program conscientiously, despite the fact
that the budget of the Attorney General has yet to be increased to
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account for the necessary expert witness expenditures or for any
of the staff costs incurred in administering the special session and
trying the cases.

During the FY 1983 budget discussions, we pointed out both to
the Executive Branch and to the Legislature that without suf-
ficient funding to accommodate expenses of this recently-
assumed responsibility, the success and even existence of the
program would be seriously jeopardized. Our concern for the
safety of the Community remains unabated, but our involvement
in the program is constantly threatened by those funding con-
siderations, which have yet to be addressed.

We are grateful that the efforts of your Special Committee will
help focus public attention on the need for ensuring the Common-
wealth’s vigilance against premature release of sexually
dangerous persons. We hope your report will reflect the obvious
success of the program thus far, and will highlight the need for
adequate appropriations to enable this Department to continue its
operation.

Very truly yours,
Thomas R. Kiley

First Assistant Attorney General


