
SENATE No. 2248

Senate, November 10, 1983.

The committee on Ways and Means, to whom was committed
the Senate bill creating the Massachusetts apple promotion board
and apple promotion (Senate, No. 1975), reports recommending
that the same ought to pass, with an amendment, substituting a
new draft entitled “An Act authorizing the establishment of an
apple promotion program in the commonwealth” (Senate, No.
2248).

For the Committee,

JOHN W. OLVER
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In the Year One Thousand Nine Hundred and Eighty-three.

An Act authorizing the establishment of an apple promotion

PROGRAM IN THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of thesame,as follows:

Section 1. Chapter 128 of the General Laws is hereby
amended by striking out Section 4 and inserting in place
thereof the following section:

1
2
3

Section k- The department may take, and hold in trust,
funds collected pursuant to marketing orders or agreements
as set forth in sections 102 through 115 of this chapter, and
gifts and bequests to it for promoting agricultural education
or the general interests of husbandry.

4
5
6
7
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Section 2. Chapter 128 of the General Laws is hereby
amended by inserting after section 101 the following sec-
tions:

1
2
3

Section 102. It is hereby declared that the marketing of
fresh and processed apples in this Commonwealth in excess
of reasonable and normal market demands therefor, disorder-
ly marketing of such apples, improper preparation for mar-
ket and lack of uniform grading and classification of such
apples, unfair methods of competition in the marketing of
such apples and the inability of individual producers to de-
velop new and larger markets for them, result in an unrea-
sonable and unnecessary economic waste of the agricultural
wealth of this Commonwealth. Such conditions and the ac-
companying waste jeopardize the future continued production
of adequate food supplies for the people of Massachusetts
and other states. These conditions vitally concern the health,
safety and general welfare of the people of this Common-
wealth.
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It is therefore declared the legislative purpose and the pol-
icy of this Commonwealth:

19
20

(a) To enable apple producers of this Commonwealth, with
the aid of the Commonwealth, more effectively to correlate

21
22
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23 the marketing of their apples with market demands there-
-24 for.
25 (b) To establish orderly, efficient and equitable marketing
26 of apples.
27 (c) To provide for uniform grading and proper preparation
28 of apples for market.
29 (d) To provide methods and means for the development of
30 new and larger markets for fresh and processed apples pro-
-31 duced in this Commonwealth.
32 (e) To eliminate or reduce the economic waste in the mar-
-33 ketdng of fresh and processed apples.
34 Section 103. The following words as used in sections 102
35 through 115 of this chapter shall have the following mean-
-36 ings unless the context otherwise requires:
37 “Apples” means all apples produced in Massachusetts for the
38 purpose of sale.
39 “Apple Promotion Advisory Board” means the advisory
40 board established pursuant to section 114 of this chapter.
41 “Distributor” means any person engaged within Massachu-
-42 setts, in selling, offering for sale, exchange, marketing or dis-
-43 tributing fresh or processed apples which he has purchased
44 or acquire from a producer or other person or which he is
45 marketing on behalf of a producer or other person, whether
46 as owner, agent, employee, broker or otherwise, but shall not
47 include a retailer, except such retailer who purchases or ac-
-48 quires from or handles on behalf of any producer or other
49 person, fresh or processed apples subject to regulation by the
50 marketing agreement or order covering such apples.
51 “Grower”’ means any producer as defined in this section.
52 “Handler” means any person engaged in the operation of
53 packing, grading, selling, offering for sale, exchange or mar-
-54 keting any fresh or processed apples, who as owner, agent or
55 otherwise ships or causes such apples to be shipped.
56 “Marketing agreement” means an agreement entered into,
57 with the approval of the Commissioner, by producers with
58 distributors, processors and handlers regulating the prepara-
-59 tion, sale and handling of fresh and processed apples.
60 “Marketing order” means an order issued by the Commis-
-61 sioner pursuant to sections 102 through 115 of this chapter,
62 prescribing rules and regulations governing the marketing for
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63 processing, the distributing, the sale or exchange of, or the
64 handling tin any manner of any fresh and processed apples
65 sold in Massachusetts during any specified period or pe-
-66 riods.
67 “Marketing season” means the period beginning July lof
68 any year and extending through June 30 of the following
69 year.
70 “Person” means any individual, firm, corporation, partner-
-71 ship, company or unincorporated association.
72 “Producer” means any person engaged within Massachu-
-73 setts in the business of growing apples, or causing apples to
74 be grown for any market.
75 “Processor” means any person, firm, corporation, partner-
-76 ship, company, or unincorporated association which performs
77 any of the functions or acts of processing as defined here-
-78 in.
79 “Processing” and “process” are synonymous terms and
80 mean all operations involved in receiving, grading, packing,
81 canning, freezing, dehydrating, preserving, grinding, crush-
-82 ing, peeling, slicing, concentrating, or in any other way pre-
-83 serving or changing the form of apples, as herein defined for
84 marketing in any form other than for fresh consumption.
85 Section 101f. Pursuant to section two of this chapter, and
86 in order to promote and develop the agricultural resources of
87 the Commonwealth and encourage the marketing of fresh and
88 processed Massachusetts apples, and to effectuate the declared
89 policy of sections 102 through 115 of this chapter, the com-
-90 missioner may, after due notice and opportunity for hearing,
91 approve marketing agreements, which marketing agreements
92 shall thereupon be binding upon the signatories thereto ex-
-93 clusively.

95 (a) The commissioner may make and issue marketing or-
-96 ders, after due notice and opportunity for hearing, subject
97 to
98 (1) approval of not less than sixty-five percent of the pro-
-99 ducers participating in a referendum vote, and having mar-

-100 keted not less than fifty-one percent of the total quantity
101 of apples marketed in the next preceding marketing season
102 by all producers that voted in the referendum, or

94 Section 105.
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103 (2) approval of not less than fifty-one percent of the pro-
-104 ducers particpating in a referendum vote, and having mar-
-105 keted not less than sixty-five percent of the total quantity
106 apples marketed in the next preceding marketing season by
107 all producers that voted in the referendum.
108 (b) The Commissioner may, and upon written petition duly
109 signed by at least twenty-five percent of the affected produc-

-110 ers shall amend or terminate such order after due notice and
111 opportunity for hearing, but subject to the approval of at
112 least fifty-one percent of such producers participating in a
113 referendum vote.
114 Section 106. With respect to any marketing order or mar-
-115 keting agreement implemented under the provisions of sec-
-116 tions one hundred and two through one hundred and fifteen
117 of this chapter, the commissioner shall prepare a budget of
118 the administration and operating costs and expenses, includ-
-119 ing advertising and sales promotion, of such order or agree-
-120 ment, which shall be funded solely by assessments authorized
121 under section one hundred and seven of this chapter. In im-
-122 plementing any such marketing order or agreement, the com-
-123 mission shall confer and cooperate with the legally consti-
-124 tuted authorities of other states and the United States in-
-125 volved in the promotion and marketing of apples and apple
126 products.
127 Section 107. As part of any marketing order or agreement
128 implemented under the provisions of section one hundred and
129 two through one hundred and fifteen of this chapter, the corn-
-130 missioner shall establish and provide for the collection of as-
-131 sessments to be collected once with respect to each apple sold
132 from each person engaged in the production, processing, dis-
-133 tribution or handling of any marketable apples produced in
134 the commonwealth and subject to any such order or agree-
-135 ment. Said assessments shall be established in an amount
136 sufficient to fund the necessary costs and expenses involved in
137 the implementation of such order or agreement, but shall in
138 no event exceed five percent of the gross dollar volume of ap-
-139 pie sales or amount of apples handled by the person subject
140 to the assessment. Funds so collected by the commissioner
141 shall be held in trust in accordance with the provisions of sec-
-142 tion one hundred and thirteen of this chapter and shall be ex-
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pended in accordance with the budget adopted by the commis-
sioner under section one hundred and six of this chapter.

143
144

Section 108. Any marketing agreement or order issued by
the Commissioner pursuant to Sections 102 through 115 of
this Chapter shall be limited to the following:

145
146
147

(a) Provisions for the establishment of uniform grading,
standards, and inspection of any apples delivered by produc-
ers or other persons to handlers, processors, distributors or
others engaging in the handling thereof, and for the estab-
lishment of grading or standards of quality, condition, size,
maturity or pack for any apples, and the inspection and grad-
ing of such apples, in accordance with such grading or stand-
ards so established; and for provisions that no producer, han-
dler, processor or distributor of any fresher processed apples
for which grading or standards are so established may, except
as otherwise provided in such marketing agreement or order;
sell, offer for sale, process, distribute or otherwise handle any
such apples, whether produced within or without this Com-
monwealth, not meeting and complying with such established
grading or standards. For the purposes of this article, the
federal-state inspection service shall perform all inspections
made necessary by such provisions.

148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164

(b) Provisions for the establishment of research programs
designed to benefit apple production, storage, processing, or
marketing and sales.

165
166
167

(c) Provisions for advertising and sales promotion designed
to benefit apple production, processing or marketing and
sales.

168
169
170

(d) Such other provisions as may be necessary to effectu-
ate the provisions stated in paragraphs (a) through (c) of this
section.

171
172
173

Section 109. The commissioner may temporarily suspend
the operation of an effective marketing order or agreement
for a continuing period of not longer than one growing and
marketing season, found by the commissioner after due notice
and an opportunity for a hearing to be unncessary during such
season to fulfill the policy and purposes of sections one hun-
dred and two through one hundred and fifteen of this chap-

174
175
176
177
178
179
180
181 ter.

tion 110. In carrying out the purposes of sections 102
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183 through 115 of this chapter, the commissioner may take into
184 consideration any and all facts available to him with respect
185 to the following economic factors:
186 (a) The quantity of such fresh and processed apples avail-
187 able for distribution.
188 (b) The quantity of such fresh and processed apples nor-
189 mally required by consumers.
190 (c) The cost of producing such fresh and processed ap-
191 pies.
192 (d) The purchasing power of consumers.
193 (e) The level of prices of commodities, services and articles
194 which the farmers commonly buy.
195 (f) The level of prices of other commodities which compete
196 with or are utilized as substitutes for such fresh and processed
197 apples.

199 (a) The execution of one or more marketing agreements
200 pursuant to section 104 of this chapter shall in no manner af-
201 feet the issuance, administration or enforcement of any mar-
202 keting order provided for in sections 102 through 115 of this
203 chapter. The commissioner may issue such marketing order
204 without executing a marketing agreement or may execute a
205 marketing agreement without issuing a marketing order cov-
206 ering the same fresh or processed apples.
207 (b) The commissioner, in his discretion, may hold a con-
208 current hearing upon a proposed marketing agreement and a

proposed marketing order after giving due notice and oppor-209
210 tunity for hearing.
211 Section 112. Prior to the issuance, amendment or termina-
212 tion of any marketing order pursuant to section 105 of this
213 chapter, the commissioner may require the applicants for
214 such issuance, amendment or termination to deposit with him
215 such amount as he may deem necessary to defray the ex-
-216 penses of preparing and making effective, amending or termi-
-217 nating a marketing order. Such funds shall be received, de-
-218 posited and disbursed by the commissioner in the same man-
-219 ner as assessments received by him under Section 113 of this
220 chapter. In the event the application for adoption, amend-
-221 ment or termination of a marketing order is approved in a
222 referendum, the commissioner shall reimburse any such ap-

198 Section 111.
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plicant on a pro rata basis, up to the amount of any such de-
posit, to the extent that any unexpended monies collected
under such marketing order remain in the trust fund estab-
lished under section 113 of this chapter with respect to such
order.

223
224
225
226
227

Section 113. Any assessments collectedby the commissioner
pursuant to section 107 of this chapter shall not be deemed
state funds, but shall be deemed to be held pursuant to sec-
tion 4 of this chapter by the commissioner, as Trustee, in
Trust for and on behalf of all persons from and on behalf of
whom assessments therefor were collected, allocated to each
marketing order or agreement under which they are collected,
and shall be disbursed by the commissioner only for the nec-
essary expenses incurred by the commissioner with respect to
each such separate marketing order or agreement, in accord-
ance with the rules and regulations of the commissioners.

228
229
230
231
232
233
234
235
236
237
238

Any moneys remaining in such fund allocable to any assess-
ments for fresh or processed apples affected by a marketing
order or agreement may, in the discretion of the commission-
er, be refunded at the close of any marketing season on a pro-
rata basis to all persons from whom assessments therefor
were collected or, whenever the commissioner finds that such
moneys may be necessary to defray the cost of operating such
marketing order or agreement in a succeeding marketing sea-
son, he may carry over all or any portion of such moneys
into the next such succeeding season.

239
240
241
242
243
244
245
246
247
248

Upon the termination by the commissioner of any market-
ing order or agreement, all moneys remaining and not re-
quired by the commissioner to defray the expenses of oper-
ating such marketing order or agreement shall be refunded
by the commissioner upon a pro-rata basis to all persons from
whom assessments therefor were collected; provided, how-
ever, that if the commissioner finds that the amounts so re-
fundable are so small as to make, impracticable the computa-
tion and refunding of such refunds, the commissioner may use
such moneys to defray the expenses incurred by him in the
formulation, issuance, administration or enforcement of any
subsequent marketing order or agreement for fresh or proc-
essed apples.

249
250
251
252
253
254
255
256
257
258
259
260
261

The commissioner shall file an annual report with the clerks262



SENATE —No. 2248.1983.] 9

263 of the senate and the house of representatives detailing the
264 activities undertaken, assessments collected and expenditures
265 made in the preceding year with respect to any marketing
266 order or agreement implemented under sections 102 through
267 115 of this chapter. All assessments collected and expendi-
-268 tures made with respect to any such marketing order or agree-
-269 ment shall be subject to an annual audit by the auditor of the
270 commonwealth.
271 Section 114- Any marketing order issued pursuant to sec-
-272 tions 102 through 115 of this chapter shall provide for the
273 establishment of an advisory board, to consist of not less than
274 five members nor more than nine members, to advise the corn-
-275 missioner in the administration of such marketing order in
276 accordance with its terms and provisions. The members of said
277 board shall be appointed by the commissioner from nomina-
-278 tions received from the Massachusetts apple industry, includ-
-273 ing, without limitation, producers, handlers and processors.
280 Nominating procedures, qualifications, and representation on
281 size of the advisory board shall be prescribed in each mar-
-282 keting order for which such board is appointed. Each ad-
-283 visory board shall be composed of such producers and han-
-284 dlers or processors as are directly affected by the marketing
285 order in such proportion of representation as the order shall
286 prescribe. The commissioner may appoint one person who is
287 neither a producer nor processor nor other handler to repre-
-288 sent the department of food and agriculture or the public gen-
-289 erally. No member of an advisory board shall receive a sal-
-290 ary, but each shall be entitled to reasonable expenses incurred
291 while engaged in performing his duties herein authorized,
292 which shall be paid from the trust fund established with re-
-293 spect to the marketing order under setion 113 of this chap-
-294 ter. The duties and responsibilities of the advisory board
295 shall be prescribed by the commissioner, and he may specifi-
-296 cally delegate to the advisory board, by inclusion in the mar-
-297 keting order, all or any of the following duties and responsi-
-298 bilities:
299 (a) Recomending to the commissioner administrative rules
300 and regulations relating to the marketing order.
301 (b) Recommending to the commissioner such amendments
302 to the marketing order as seems advisable.
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303 (c) Preparing and submitting to the commissioner the es-
timated budget required for the proper operation of the mar-
keting order.

304
305
306 (d) Recommending to the commissioner methods for as-

sessing members of the industry and methods for collecting
the necessary funds.

307
308

(e) Assisting the commissioner in the collection and assem-
bling of information and data necessary to the proper admin-
istration of the order.

309
310
311

(f) Performing such other duties in connection with the
marketing order as the commissioner shall designate.

312
313

Section 115. The commissioner may make and promulgate
such rules and regulations as may be necessary to effectuate
the provisions and intent of sections 102 through 115 of this
chapter and to enforce the provision of any marketing agree-
ment or order, all of which shall have the force and effect of
law.

314
315
316
317
318
319
320 The commissioner may institute such action at law or in

equity as may appear necessary to enforce compliance with
any provision of sections 102 through 115 of this chapter or
any rule or regulation, marketing agreement or order, com-
mitted to his administration, and in addition may apply for
relief by injunction if necessary to protect the public inter-
est. Costs incurred by the commissioner in such proceedings
shall be paid from the trust fund established under section
113 of this chapter with respect to the marketing order or
agreement in the proceedings.

321
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329






