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By Mr. Kirby, a petition (accompanied by bill, Senate, No. 258) of
Edward P. Kirby for legislation relative to the treatment and release of
sexually dangerous persons. Criminal Justice.

In the Year One Thousand Nine Hundred and Eighty-four.

Be it enacted by the Senate and Houseof Representatives in General
Court assembled, and by theauthority of the same, as follows:

SENATE No. 258

(Emttmmtuiealtfr of Masnadjuartta

An Act relative to the treatment and release of sexually

DANGEROUS PERSONS.

1 Section 1. Chapter 123 A of the General Laws is hereby
2 amended by striking out sections 1 to 5 inclusive, and in-
-3 serting in place thereof the following five sections.
4 Section I. The following words and phrases when used in
5 this chapter shall, except as otherwise provided, have the
6 following meanings:
7 (a) ‘‘Sexually dangerous person,” any person whose
8 misconduct in sexual matters indicates a general lack of
9 power to control his sexual impulses, as evidenced by

10 repetitive or compulsive sexual misconduct and by either
11 violence against any person or aggression against a victim
12 under the age of sixteen years, and who, as a result, is likely
13 to attack or otherwise inflict injury on the object of his un-
it controlled or uncontrollable desires.
15 (b) ‘‘The department” unless otherwise indicated, any
16 reference to ‘‘the department” is a reference to the
17 Department of Mental Health.
18 (c) ‘‘The commissioner,” unless otherwise indicated any

9 reference to “the commissioner” is a reference to the com-
20 mlssioner of the Department of Mental Health
21 (d) “Qualified examiner” a physician who is licensed
22 pursuant to section two of chapter one hundred and twelve
23 who is either certified in psychiatry by the American Board
24 of Psychiatry and Neurology or eligible to be so certified, or a
25 psychologist who is licensed pursuant to sections one hun-
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dred and eighteen to one hundred and twenty-nine of chapter
one hundred and twelve provided that the examiner has had
two years of experience with diagnosis or treatment of
sexually aggressive offenders and is designated by, and
satisfies the qualifications required by, the Department of
Mental Health. A “qualified examiner” need not be an
employee of the department or of any facility of the depart-
ment.
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(e) “Sexual offense’’includes any of the following crimes:
indecent assault and battery on a child under fourteen under
chapter two hundred and sixty-five, section thirteen B, in-
decent assault and battery on a mentally retarded person
under chapter two hundred and sixty-five, section thirteenF,
indecent assault and battery on a person who has obtained
the age of fourteen under chapter two hundred and sixty-five,
section thirteen H, rape under chapter two hundred and
sixty-five, section twenty-two, rape of a child with force
under chapter two hundred and sixty-five, section twenty-two
A, rape and abuse of a child under chapter two hundred and
sixty-five, section twenty-three, assault with Intent to
commit rape under chapter two hundred and sixty-five,
section twenty, unnatural and lascivious acts with a child
under the age of sixteen under chapter two hundred and
seventy-two, section thirty-five A, and any attempt to
commit any of the above listed crimes under chapter two
hundred and seventy-four, section six.
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(f) “Restrictive Integration Review Board” As part of its
program of restrictive integration the department shall
establish a board known as the “Restrictive Integration
Review Board,” which board shall consist of six members
appointed by the Commissioner for a two year term, con-
sistent with the rules and regulations of the department.
Membership shall include the head of the Massachusetts
Treatment Center custodial staff, two members of the
Treatment Center clinical staff and three persons who are
not employees of the Treatment Center, but who may be
consultants. The non-employee members shall include a
psychiatrist licensed by the Commonwealth, one
psychologist licensed by the Commonwealth, and either a
psychiatrist or a psychologist licensed by the Com-

52
53
54
55

56
57

58
59
60
61
62
63
64
65



86 mltted to their care.

1984.] SENATE— No. 258. 3

66 monwealth. The board will evaluate patients at the Treat-
67 ment Center, determine if restrictive integration is appro-
68 prlate, establish conditions to ensure the safety of the
69 community, and make reports to the court pursuant to

71 Section 2. The Commissioner shall establish and maintain,
72 subject to the jurisdiction of the department a Treatment
73 Center or branch thereof at a correctional institution ap-
74 proved by the Commissioner of Corrections, for the care,
75 custody, treatment and rehabilitation ofpersons described in
76 section one. The Commissioner of Corrections shall appoint
77 custodial personnel who shall be subject to the control of the
78 Commissioner of Mental Health with respect to the care,
79 treatment and rehabilitation of persons in their custody, but
80 who shall at all times be under the administrative,
81 operational and disciplinary control of the Commissioner of
82 Corrections. The Commissioner of Mental Health shall ap-
83 point to such center, in addition to the personnel appointed by
84 the Commissioner of Corrections, adequate personnel for the
85 care, treatment and rehabilitation of such persons com-

87 Section 3. Section 3of Chapter 123 A is amendedby deleting
88 and inserting the following section in place thereof: Section 3
89 Notwithstanding any other provisions of law, when a person
90 is brought before a district court charged with a sexual of-
91 fense, the court shall, if itappears that saidperson is guilty of
92 the crime and appears to be a sexually dangerous person,
93 commit or bind over said person for trial in the superior
94 court. In such cases the clerk of the district court shall forth-
95 with transmit to the clerk of the superior court a copy of the
96 complaint and of the record, the original recognizances, a list
97 of the witnesses, a statement of the expenses and the ap-
98 pearance of the attorney for the defendant, if any is entered,
99 and the report of the department as to the mental condition of

100 the defendant, if such report has been filed under the
101 provisions of section fifteen of chapter one hundred and
102 twenty-three. No other papers need be transmitted.
103 Section 4. Upon the determination of guilt of a person in the
104 superior court of a sexual offense, the court may, on its own

70 section nine of this statute.
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motion or upon motion of the Commonwealth, prior to im-
posing sentence, cause the person to be examined by a
qualified examiner at the court or jail in which the person is
held or at any other place if the person is not in custody. The
examiner shall conduct a screening examination for sexual
dangerousness, and shall report within ten days to the court
in writing on a form provided by the Commonwealth. Such
report shall include the examiner’s recommendation as to
whether or not the person examined should be committed to
the Treatment Center for further observation and diagnosis.
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With or without a screening examination, the court may,
upon its own motion or the motion of the Commonwealth,
commit the person to the Treatment Center for a period not
exceeding sixty days for the purpose of examination and
diagnosis under the supervision of two qualified examiners
who shall, within said period, file with the court a written
report of the examination and diagnosis, and their recom-
mendations for the disposition of suchperson.
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The court shall supply to the qualified examiners copies of
the juvenile and adult court records, and the probation of-
ficer shall supply them with the probation record of the
person committed for examination. The probation record
shall contain a history, where available, of such person’s
previous adult and juvenile offensesand previous psychiatric
and psychological examinations and such other information
as may be helpful to assist the examiners in making their
diagnosis. The district attorney shall provide the examiners
with a narrative summary of the facts, where available, of
each sexual offense with which the person has been convicted
as an adult or a juvenile.
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Section 5. If, after a person’s sixty day period of ob-
servation, the report filed with the court by the two qualified
examiners clearly Indicates that the person is a sexually
dangerous person, the court shall give notice to such person
that a hearing will be held to determine whether or not he is a
sexually dangerous person. If said report does not clearly

indicate that the person is a sexually dangerous person, the
court shall proceed to impose sentence as provided by law for
the original offense. Upon the motion of a person for whom a
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144 hearing is to be held or upon its own motion, the court shall, if
145 necessary to protect the rights of such person, appoint
146 counsel for him. Such person shall be entitled to have process
147 Issued from the court to compel the attendance of witnesses
148 in his behalf. Upon such hearing it shall be competent to
149 introduce evidence of the person’s juvenile and adult record,
150 psychiatric and psychological record, and any other
151 evidence that tends to indicate that he is a sexually
152 dangerous person. Any qualified examiner’s report filed
153 under this chapter shall be admissible in evidence in such
154 hearing.

155 If the court finds upon such hearing that the person is not a
156 sexually dangerous person, it shall proceed as provided by

157 law upon a determination of guilt of the original offense. If
158 the court finds upon such hearing that the person is a
159 sexually dangerous person, it shall sentence such person as
160 provided by the law for the original offense and may also
161 commit such person to the Treatment Center, or branch
162 thereof, for an undetermined period of a minimum one day
163 and a maximumof suchperson’s natural life. A person who is
164 both committed and sentenced under this section shall serve
165 such sentence concurrently with the commitment. The court
166 shall forward its order to the Commissioner of Corrections
167 who shall thereupon transfer the person to the Treatment
168 Center, or a branch thereof, for the purpose of treatment and
169 rehabilitation, where he shall be held until discharged
170 therefrom under the provisions of section nine. Persons corn-
171 mitted shall be subject to all laws, rules and regulations
172 which govern inmates of the institution to which they have
173 been committed insofar as may be compatible with the treat-
174 ment provided for by this chapter, and they shall be entitled
175 to such rights and privileges of such inmates as may be
176 compatible with such treatment

1 Section 2. Said Chapter 123 A is hereby further amended
2 by striking out section 9 and inserting in place thereof the
3 following section;
4 Section 9 (a) the department shall establish a program at
5 the Treatment Center, which program shall provide, in a
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6 manner consistent with security considerations, for the
7 restrictive integration of the patient into a non-custodial
8 environment. Said program shall be administered pursuant
9 to the rules and regulations promulgated by the department.

10 A person shall be eligible for such a program if (a) he has
11 completed at least two years of custody within the Treatment
12 Center, and (b) restrictive integration will significantly
13 advance his treatment, and (c) he will not present a danger
14 to the community under the controls provided by the
15 program. The department will establish a restrictive in-
-16 tegration review board to determine which patients are
17 eligible for the program and what conditions are necessary to
18 ensure the safety of the community. Any person par-
-19 ticipating in such a program shall be under constant
20 evaluation by Treatment Center personnel to determine if he
21 presents a danger to the community and if the program con-
-22 tinues to advance his treatment. Any person who does not
23 return to the Treatment Center, according to the conditions
24 of the program, will be considered an escapee, in violation of
25 section sixteen of chapter two hundred and sixty-eight, and a
26 warrant will issue for his arrest.
27 (b) Notwithstanding any provision of this section, any
28 person committed to the Treatment Center shall be entitled
29 to file a petition for examination and discharge once in every
30 twelve months. Such petition may be filed by either the com-
-31 mitted person, his parents, spouse, issue, next of kin or any
32 friend. The department may file a petition at any time it feels
33 a person is no longer a sexually dangerous person. A copy of
34 any petition filed under this subsection shall be sent within
35 fourteen days after the filing thereof to the Department of the
36 Attorney General and the district attorney for the district
37 where the original proceedings were commenced. Said
38 petition shall be filed in the district of the Superior Court
39 Department in which said person was committed and the
40 court shall set a date for a speedy hearing. The hearing may
41 be held in any court or any place designated for such purpose
42 by the Chief Justice of the Superior Court Department. The
43 hearing shall be conducted in the same manner as is
44 provided by paragraphs 1 and 2 of section five of this chapter.
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45 The court shall issue whatever process is necessary to assure
46 the presence in court of the committed person. The
47 Restrictive Integration Review Board shall make periodic
48 examinatons at least once every year of any person com-
49 mltted to the Treatment Center in order to determine the
50 progress of treatment and the advisability of treatment
51 programs, and shall give a report of its findings to the Ad-
52 ministrator of the Treatment Center. The Administrator
53 shall give to the district attorney for the district from which
54 the person was committed, and to the Department of the
55 Attorney General an annual report. Such annual report shall
56 include a statement regarding the person’s progress in treat-
57 ment and the person’s current sexual dangerousness, and the
58 findings of the Restrictive Integration Review Board. Such
59 annual report shall be updated for the purposes of hearing
60 and said report as supplemented shall be admissible in a
61 hearing under this section and may be testified to by the
62 Administrator of the Treatment Center or hs designee. The
63 qualified examiners appointed to make examinations under
64 this section shall have access to all records of the person
65 being examined. All records concerning the progress,
66 diagnosis and examinations of the person made by the
67 qualified examiners shall be available to the Restrictive
68 Integration Review Board to assist it in its determination of
69 eligibility for restrictive integration and to the parole board
70 to assist in future determinations on criminal sentences
71 Unless the court finds that such person remains a sexually
72 dangerous person, it shall order such person to be discharged
73 from the Treatment Center. Discharge from the Treatment
74 Center shall not operate to terminate the sentence given
75 concurrently with the commitment, or any other unexpired
76 sentence. Upon such discharge, notice must be given to the
77 Treatment Center, the district attorney in the district from
78 which the committment first originated, and the Department
79 of the Attorney General.

1 Section 3. Section 6of Chapter 123 A shall not apply to
2 prisoners sentenced to any jail, house of correction or prison
3 after the effective date of this act.
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Section 4. If any section of this act, or any provision of such
section, or any application of any such section or provision
thereof to any person or circumstance shall be held invalid or
unconstitutional, the other sections of this act and other
provision of said section, or the application of such section or
provision to any person or circumstance other than that as to
which it is held invalid or unconstitutional, shall not be af-
fected thereby.

Section 5. This act shall take effect ninety days from the
date of becoming law and shall apply to persons sentenced
for crimes on or after effective date.


