
[Similar Matter Filed During Past Session -

See Senate No. 624 of 1983]

By Mr. McKenna, a petition (accompanied by bill, Senate, No. 633) of
Denis L. McKenna for legislation relative to the protection of patients of
long term care facilities. Health Care.

In the Year One Thousand Nine Hundred and Eighty-four.

An Act relative to the protection of patients of long term

CARE FACILITIES.

Be it enacted by the Senate and Houseof Representatives in General
Court assembled, and by the authority of the same, dsfollows:

1 Section 1. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 72E, the following nine
3 sections:

4 Section 72F. Definitions
5 The following words and phrases as used in section seventy-
-6 two F through seventy-two M, unless a different meaning is
7 required by the context or is specifically provided, shall have
8 the following meanings:
9 “Commissioner”, means the commissioner of public health.

10 “Department”, means the department of public health.
11 “Emergency”, means a situation or condition which pre-

-12 sents imminent danger of death or serious physical harm to
13 patients, including but not limited to imminent or actual
14 abandonment of an occupied facility, and excluding a crisis
15 due solely to a natural disaster beyond the control of the
16 licensee where the licensee is taking appropriate remedial
17 steps. An organized labor activity conducted for union rec-
-18 ognition or as a tactic in contract negotiations shall not, of
19 itself, constitute an emergency.
20 “Facility”, any institution subject to licensing under section
21 seventy-one.
22 “Licensee”, any person, other than a receiver appointed
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23 under section seventy-two G, who is licensed or required to
24 be licensed to maintain a facility under section seventy-one.
25 “Owner”, the holder of the title to the real estate in which
26 the facility is maintained.
27 ‘Patient”, any person residing in a facility.
28 “Person”, a natural person, family group, corporation part-
-29 nership, trust, association, organization or society.
30 “Rate Setting Commission”, the rate setting commission es-
-31 tablished under section thirty-one of chapter six A.
32 “Related party”, any person with an ownership interest in
33 the facility; or any person which controls or has the ability
34 to directly or indirectly control to any significant degree the
35 management or policies of the licensee or the facility; or any
36 person related to the licensee or to the facility by any sig-
-37 nificant degree of common ownership or common control. A
38 mortgagee or other secured party shall not be considered a
39 related party solely because of the existence of a mortgage
40 or other secured transaction with respect to the facility or
41 the licensee.
42 Section 72G. Appointment of Receiver
43 (a) The following circumstances shall be grounds for the
44 appointment of a receiver to operate a facility: (1) the fa-
-45 cility is operating without a license or without a valid, com-
-46 pleted application for licensure on file with and awaiting
47 action by the department; (2) the department has denied,
48 revoked or refused to renew a license to operate the facility;
49 (3) the existence of an emergency; (4) the department has
50 initiated license denial, revocation or non-renewal procedures
51 and the lives, health, safety or welfare of the patients cannot
52 be adequately assured pending a full hearing and decision on
53 the matter.
54 (b) The department, or the attorney general acting in the
55 public interest, may bring an action in superior court re-
-56 questing the appointment of a receiver to operate a facility
57 for any of the reasons set forth above. Any other state gov-
-58 ernmental agency having an interest in the matter, or a resi-
-59 dent or guardian of a resident, may petition the department
60 or the attorney general to seek a receivership under this sec-
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tion. If the department or the attorny general denies such
petition or fails to commence action within five days, the
party bringing the petition may bring suit in superior court
for the appointment of a receiver, or other appropriate relief,
under this section.
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(c) The court shall issue a short order of notice and,
where an emergency is alleged, set th£ matter for hearing
within five days after filing of the action. In all other cases,
a hearing shall be within two weeks. The court shall ap-
point a receiver if it finds that any one of the grounds for
appointment set forth above exist. Notwithstanding the fore-
going, a receiver shall be appointed immediately, on an ex-
parte basis, if it appears by verified complaint or by affidavit
that there are grounds for the appointment of a receiver and
that immediate appointment is necessary to prevent harm to
patients.
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(d) The court may appoint as a receiver any person ap-
pearing on a list developed for this purpose by the commis-
sioner and the secretary of elder affairs after consultation
with representatives of the nursing home industry. With the
assent of the commissioner, the department may be appointed
as receiver in an emergency, if, after diligent search, no other
person is available to serve. The department shall be re-
placed as received at the earliest date that a suitable alterna-
tive shall be found.
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86 (e) The purpose of a receivership created under this sec-
tion shall be to safeguard the health, safety and continuity of
care to patients and to protect them from the adverse health
effects and increased risk of death caused by abrupt or un-
suitable transfer. A receiver appointed hereunder shall not
take any actions or assume any responsibilities inconsistent
with this purpose.
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93 (f) No person shall impede the operation of a receivership

created under this section. There shall be an automatic stay
for a sixty day period subsequent to the appointment of the
Receiver of any action that would interfere with the function-
ing of the facility, including but not limited to cancellation
of insurance policies executed by the licensee, termination of
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99 utility services, attachments or set-offs of patient trust funds
100 and working capital accounts, and repossession of equipment
101 used in the facility.
102 Section 72H. Certain Powers and Duties of Receiver
103 (a) The licensee shall be divested of possession and con-
-104 trol of the facility in favor of the receiver. With the approval
105 of the court, the receiver shall have authority to (1) remedy
106 violations of federal and state laws and regulations governing
107 the operation of the facility; (2) hire, direct, manage and
108 discharge any consultant or employees, including the admin-
109 istrator of the facility; (3) receive and expend in a reason-
110 able and prudent manner the revenues of the facility; (4)
111 continue the business of the home and the care of the pa-

12 tients in all its aspects; (5) do these acts necessary or de-
313 sirable to accomplish the purpose of the receivership; (6)
114 perform regular accountings and make periodic reports to
115 the court; and (7) exercise such additional powers and per-

16 form such additional duties, as the court may deem appro-
117 priate.

(b) The receiver shall apply the current revenues of the
icility to current operating expenses and, subject to the

following provisions, to debts incurred by the licensee prior
1 to the appointment of the receiver. The receiver shall ask

22 the court for direction in the treatment of debts incurred
prior to this appointment where such debts appear extraordi-

124 nary, of questionable validity, or unrelated to the normal
125 and expected maintenance and operation of the facility, or
126 where payment of such debts will interfere with the pur-
127 poses of the receivership. Priority shall be given by the re-
128 ceiver to expenditures for current, direct patient care, includ-
129 ing nursing care, social services, dietary services, and house
130 keeping

131 (c) Revenues held by or owing to the receiver in connec-
132 tion with the operation of the facility shall be exempt from
133 attachment and trustee process. Any retroactive payment that
134 may be due or owing to the facility as the result of a retro-
135 active rate adjustment shall be disposed of in accordance with
136 the orders of the court, after it considers competing claims to
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137 the money,
138 (d) The receiver may not close the facility without leave

of court. In ruling on the issue of closure, the court shall con-
sider (1) the best interest of the patients, and the possibility
of transferring them to suitable, alternative placements; (2)
the rights, interests and obligations of the licensee, the owner,
and the mortgagees; (3) the licensure status of the facility;
(4) the condition of the real estate with respect to state and
federal construction requirements; and (5) any other factor
which the court deems relevant.

139
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(e) If the court has approved closure of the facility, major
repairs to the real estate in which the facility operates, its
fixtures and its furnishings, shall be made only to the extent
necessary to prevent or remove jeopardy to the health, safety
or welfare of the patients. If the court has not directed clo-
sure of the facility, such repairs may be made to the extent
necessary to prevent or remove jeopardy to the health, safety
or welfare of patients or to minimize minimally quality the
facility for continuing participation in the State Medical As-
sistance program or in the Medicare program.
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137 (f) In the event that a receiver appointed under section

seventy-two G does not have sufficient capital to advance for
major repairs or improvements, the receiver may petition
the court for permission to apply to the department for a
loan. Notice shall be given to the owner of the real estate,
the licensee, the department, and to any mortgagees or lien-
holders of record. The court, shall consider the factors in
paragraph (d) above, and after hearing, shall authorize the
receiver to apply for such assistance if (1) it determines
that the facility should not be closed, and the commissioner
certifies that the repair or improvement is necessary to pre-
vent or remove jeopardy to patients or to minimally qualify
the facility for participation in the State Medical Assistance
program or in the Medicare program; or (2) it determines
that the facility should be closed and the commissioner cer-
tifies that the repair or improvement is necessary to prevent
jeopardy to patients for the limited period of time that they
are awaiting transfer. The purposes of this provision shall
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be to protect patients and to prevent the closure of facilities
which, given proper management, are likely to be viable oper-
ations. This section shall not be construed as a method of
financing major capital improvements to facilities which have
been abandoned because the licensee has been unable to secure
financingby conventional means.
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(g) Upon court approval, application for financial assist-
ance shall be made to the department, which shall admin-
ister such funds as the legislature may appropriate for this
purpose. The court may set a reasonable rate of interest to
be paid by the receiver to the department.

181
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186 (h) The licensee may apply to the court to determine the

reasonableness of any expenditure by the receiver.
Section 72 I. Avoidance of preexisting Leases, Mortgages

187
188
189 and Contracts

(a) A receiver may not be required to honor any lease,
mortgage, or secured transaction entered into by licensee of
the facility if the court finds that one of the following con-
ditions exists; (1) the agreement was entered into with a
person who was a related party at the date of the execution;
or (2) the rental, price or rate of interest required to be paid
under the agreement is in excess of a reasonable rental, price
or rate of interest; or (3) the agreement is unrelated to the
operation of the facility.
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199 (b) If the receiver is in possession of real estate or goods

subject to a lease, mortgage or security interest which the
receiver is permitted to avoid under paragraph (a) of this
section, and if the real estate or goods are necessary for the
continued operation of the facility under this section, the
receiver shall apply to the court to sit a reasonable rental,
price or rate of interest to be paid by the receiver to the
person entitled thereto during the duration of the receiver-
ship. The court shall hold a hearing on the application within
15 days. The receiver shall send notice of the application to
any known owners and mortgagees of the property involved
at least 10 days prior to the hearing. In no event shall the
amount set by the court exceed what is reasonable for the
facility in light of the usual regulations of the rate setting
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commission and the private census of he facility. Payment
by the receiver of the amount determined by the court to be
reasonable is a defense to any action against the receiver for
payment or for the possession of the goods or real estate sub-
ject to the lease or mortgage involved by any person who re-
ceived such notice.

213
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(c) Notwithstanding the foregoing, there shall be no fore-
closure or eviction during the receivership period either (1)
by a person described in paragraph (a)(1) of this section;
or (2) by any other person where such foreclosure or eviction
would, in the view of the court, serve to defeat the purpose
of the receivership.
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Section 72J. Expenses of Receivership; Liens225
(a) The court shall set a reasonable compensation for the

receiver that is consistent with the regulations of the Rate
Setting Commission, and shall require the receiver to furnish
a bond. Such expenses shall be paid from the revenues of the
facility.

226
227
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(b) The license shall be liable for any adjustment to the
facility’s rate that is necessitated by the provisions of para-
graph (a) above.

231
232
233
234 (c) The commonwealth shall have a lien for any expendi-

ture under section seventy-two H, subsection (f), upon the
following property: (1) the building in which the facility' is
located; (2) the land on which the facility is located; (3) any
fixtures, equipment or goods used in the operation of the
facility.

235
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240 (d) The lien provided by paragraph (c) is prior to any

lien or other interest except for first and second mortgages
held by persons who were not related parties at the date of
execution.

241
242
243
244 (e) The receiver shall cause notice of any lien created here-

under to be duly filed.245
246 (f) As an additional remedy for recouping commonwealth

expenditures under section seventy-two H, the licensee, per-
sons responsible for the affairs of the licensee, or the owner,
may be held liable for such expenditures to the extent that
any of these persons benefits financially from the expendi-
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251 ture. Recoupment shall also be available against any person
252 who, prior to the appointment of the receiver, breached a
253 legal responsibility to assure appropriate maintenance of the
254 facility, if such breach necessitated the expenditure by the
255 commonwealth, and against any person who was responsible
256 for an adandonment of the facility.

257 Section 72K. Termination of Receivership
258 (a) A receivership shall not be terminated if (1) a license
259 to operate the facility would not be in effect upon termina-
260 tion; or (2) the facility would revert to the licensee during
261 the pendency of proceedings to revoke, deny, or suspend its
262 license; or (3) the facility would revert to a person not ap-
263 proved for licensure by the Department.

264 (b) The court may terminate a receivership under the
265 following conditions; (1) The Department grants a license to

266 operate the facility to the licensee divested of possession and
267 control by the receivers; or (2) there is a transfer of own-
268 ership of the facility to a transferee approved for licen-
269 sure by the department; or (3) all patients of the facility
270 have been provided appropriate alternative placements, either
271 in another facility or otherwise, and the subject facility is
272 closed.
273 (c) Notwithstanding the previous paragraph, a receiver
274 ship shall not be terminated in favor of the former licensee

(r\ in tViq H 5 n'F VVi enurf o o 4-/-V/-5 noncnnV nnloco(or, in the discretion of the court, a related person) unless
276 (1) such person first makes restitution to the department of
277 public welfare of any rate increases for the receiver’s com-
278 pensation paid to the home pursuant to section thirty-two A
279 of chapter six A of the General Laws; and (2) such person
280 makes restitution to the department of public health of any
281 amount that it may have paid to the receiver pursuant to
282 section seventy-two H, subsection
283 (d) As an additional precondition to termination in favor
284 of the former licensee (or in the discretion of the court, a
285 related person) the court may require the posting of a bond
286 in an amount fixed by the court as security for maintaining
287 compliance with the laws and regulations governing the oper-
288 ation of the facility. If it shall appear that the licensee fails
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289 to maintain the facility in substantial compliance with such
290 laws and regulations, the court, after notice to those persons
291 who have appeared in the proceeding, and after hearing,
292 shall reinstate its order appointing a receiver. A receiver thus
293 appointed may use the security, or such part of the security
294 as is necessary, to remedy the deficient conditions. A receiver-
295 ship thus reinstated shall be terminated only upon transfer of
296 the facility to a purchaser approved by the department and
297 the court, or upon closure of the facility.
298 (e) If the receivership has not been terminated within
299 twelve months of the appointment of the receiver, the court
300 shall after consideration of the factors set forth in paragraph
301 (d) of section seventy-two H, and after hearing, order either
302 that (1) the facility shall be closed, after an orderly transfer
303 of the patients to appropriate alternative placements; or (2)
304 the facility shall be sold, under reasonable terms approved by
305 the court, to a new owner approved for licensure by the de-
306 partment. The receivership period may be extended as neces-
307 sary to protect the health and safety of patients.
308 Section 72L. Liability of Receiver, Compensation
309 (a) No person shall bring suit against a receiver appointed
310 under section seventy-two G without first securing leave of
311 court. The receiver shall be liable in his personal capacity
312 for gross negligence or intentional wrong-doing. In at other
313 cases, the receiver shall be liable in his official capacity only
314 and any judgment rendered shall be satisfied out of the re
315 ceivership assets
316 (b) Where the department is appointed receiver its em
317 ployees shall have the liability of public employees in carry
318 ing forth the receivership.
319 Section 72M. Cotapliance with Licensee Requirements
320 hy Receiver

321 An order appointing a receiver under section seventy-two
322 G shall have the effect of a license for the duration of the
323 receivership. The receiver shall be responsible to the court
324 for the conduct of the facility during the receivership, and
325 any violation of regulations governing the conduct of the facil-
-326 ity, if not promptly corrected, shall be reported by the depart-

Receiver
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327 ment to the court.
Section 72N. Rule-Making Authority to Implement328

329 Receivership Law
The department shall have authority to adopt regulations

as necessary to implement sections seventy-two G to section
seventy-two M.

330
331
332

Section 2. Section seventy-two of chapter one hundred
eleven of the General Laws, as most recently amended by
chapter 877 of the acts of 1975, is hereby further amended
by inserting the following sentence at the end of said sec-
tion;

1
9

3
4
5

6 The superior court shall have jurisdiction in equity to en-
force the rules and regulations promulgated under this section.i

Section 3. Chapter six A of the General Laws is hereby
amended by inserting the following section after section thirty-
two:

1
9

3
Section 32A. Treatment of Receivership Created Under4

Chapter One Hundred Eleven of the5

6 GeneralLaws
Upon petition of a receiver appointed under section seventy-

two G of chapter one hundred eleven of the General Laws,
the commission shall, in accordance with regulations to be
promulgated hereunder, adjust the facility’s rate, if necessary
to insure compensation of the receiver and payment for a
bond. Such adjustment shall not be in effect where the li-
censee is under the jurisdiction of the United States Bank-
ruptcy Court.

8
9

10
11
12
13
14

Section 4. The provisions of this act are severable, and if
any provisions shall be held unconstitutional by any court of
competent jurisdiction, the decisions of such court shall not
effect or impair any of the remaining provisions.

1

4






