
[Similar Matter Filed During Past Session
See Senate No. 1101 of 1983.]

By Ms. McGovern, a petition (accompanied by bill, Senate, No. 1092) of Patricia
McGovern for legislation to establish a committee forpublic counsel services. The
Judiciary.

In the Year One Thousand Nine Hundred and Eighty-four

An Act to establish a committee for public counsel services.

Whereas, The deferred operation of this act would tend to defeat
its purpose, which is to provide uniform, high-quality and early
legal representation to every individual for whom counsel must be
appointed under the law of the Commonwealth, therefore it is
hereby declared to be an emergency law, necessary for the im-
mediate preservation of the public safety and convenience.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. It is hereby declared to be the policy of the com-
-2 monwealth to provide uniform, high-quality and early legal
3 representation to every individual for whom, by reason of his
4 inability to pay, counsel must be appointed under the law of
5 the commonwealth, the law of the United States, or pursuant
6 to the order of any court of the commonwealth.

1 Section 2. The general laws are hereby amended by insert-
-2 ing after chapter 211 C the following chapter:
3 CHAPTER 211D
4 Section 1. There shall be a committee for public counsel ser-
-5 vices, hereinafter referred to as the committee, to plan for,
6 oversee, and coordinate the delivery of criminal and certain
7 noncriminal legal services by all salaried public counsel, bar
8 advocate and other assigned counsel programs, and private
9 attorneys serving on a per case basis. The committee shall

10 consist of fifteen persons to be appointed for a term of three
11 years by the justices of the supreme judicial court. Said court
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shall request and give appropriate consideration to nominees
for the fifteen positions from the Massachusetts Bar Associa-
tion, county bar associations, the Boston Bar Association, and
other appropriate bar groups including, but not limited to, the
Massachusetts Black Lawyers’ Association, Women’s Bar
Association, and the Massachusetts Association of Women
Lawyers. Each member of the committee shall serve until his
successor in office has been appointed and qualified. Vacan-
cies shall be filled by the justices of the supreme judicial court
by appointment to an unexpired term. Members of the com-
mittee may be removed by the justices of the supreme judicial
court. No member of the committee shall receive any com-
pensation for his services, but each member shallbe reimburs-
ed for actual expenses incurred in attending the committee
meetings.
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The provisions of chapter two hundred and sixty-eight A
shall apply to all members, officers and employees of the com-
mittee, except that the committee may provide representa-
tion or enter into a contract pursuant to the provisions of sec-
tions three or six although a member of the committee may
have an interest or involvement in any such matter; provid-
ed, however, that such interest and involvement is disclosed
in advance to the other members of the committee and con-
temporaneously recorded in the minutes of the committee;
and provided, further, that no member having an interest or
involvement in any contract under section three may par-
ticipate in any particular matter, as defined in section one of
chapter two hundred and sixty-eight A, relating to such
contract.
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Section 2. The committee for public counsel shall establish
a definition of “indigency” for the purposes of this chapter and
uniform standards and procedures for the determination by
the courts of the Commonwealth that (1) a person is indigent
and is unable to obtain counsel or (2) said indigent person has
the ability to pay a reduced fee for the appointment of counsel.
Said definitionand standards, and any amendments thereto,
shall be subject to the approval of the supreme judicial court
and shall be usedby the courts of the commonwealth in deter-
mining assignment of cases to the committee pursuant to sec-
tion five. In the formulationof said definition, standards, and
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52 procedures, the committee shall consider the reporting system
53 operated by the commissioner of revenue for the purpose of
54 verifying financial eligibility ofparticipants in state or federal-
-55 ly funded programs, and its potential applicability to thepro-
-56 vision of legal services for indigent defendants. Payment of
57 any reduced fee by an indigent person for the appointment of
58 counsel shall be made to the probation departmentof the ap-
-59 pointing court, and shall be forwarded to the state treasurer
60 who shall deposit such in the general fund.

Section 3. Chapter 211D, as appearing in section 2 of this
act, is hereby amended by adding after section 2 the follow-
ing twelve sections;

1
2
3

Section 3. The committee may accept gifts, grants or con-
tributions from any source, whether public or private, and
may enter into contracts to provide or receive services with
any federal, state, county or municipal entity, with any group
or individual, whether profit or non-profit, or with any non-
profit or voluntary charitablegroup, corporation, association
or organization, including any bar association or bar advocate
group.
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Section 4. The committee shall adopt such rules and regula-
tions as may be necessary for the conduct of its affairs and
may from time to time amend or revise the same. The com-
mittee shall prepare an annual report which shall be a public
document. The committee shall establish standards and
guidelines for the training, qualifications and removal of
counsel in the public and private counsel divisions who accept
its appointments, and shall provide pre-service and in-service
training for both private counsel who accept assignments and
salaried public counsel. The committee may establish a
rotating appointment mechanism that will encourageopen ac-
cess amongattorneys participating within the private counsel
division.
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Section 5. The committee shall establish, supervise and main-
tain a system for the appointment or assignment of counsel
at any stage of a proceeding, either criminal or non-criminal
in nature, provided the laws of the commonwealth or the rules
of the supreme judicial court require thata person in such pro-
ceeding be represented by counsel and provided further that
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31 such person is unable to obtain counsel by reason of his in-
32 digency. The committee may also establish a system for the
33 provision of counsel in any prearraignment procedure. A
34 justice or associate justice shall assign a case to the commit-
35 tee, as hereafter provided, afterreceiving from the probation
36 officer a written report containing the probation officer’s opi-
37 nion as to the defendant’s ability to pay for counsel, based on
38 the standards and procedures provided for in section two.
39 Section 6. In carrying out its duties as prescribed in section
40 five, the committee shall:
41 (a) Utilize its staff of attorneys, which shall be known
42 hereafter as the ' ‘public counsel division. ’ ’ Said division shall
43 be assigned to represent indigent defendants in all criminal
44 cases, except that;
45 (i) Said division shall not be assigned to represent more
46 than one defendantin any matter before any court on the same
47 case or arising out of the same incident;
48 (ii) Said division shallnot be assigned to represent a defen-
49 dant in any case in which there is a conflict of interest with
50 any of its clients;
51 (Hi) Said division shallnot be assigned to those cases where
52 an individual is before the probate and family court depart-
53 ment or the housing court department for criminal contempt
54 or in such other proceeding in said departments in which a per-
55 son is entitled to be represented by counsel;
56 (iv) Said division ordinarily shall not be assigned to represnt
57 any child alleged to be delinquent, except in such cases as may
58 result in transfer hearings under section sixty-one of chapter
59 one hundred and nineteen and except in the Boston and Bristol
60 county divisions of the juvenile court department or in the Rox-
61 bury division of the district court department:
62 (v) Said division shall not be assigned to represent any per-
63 son charged with a misdemeanor unless said misdemeanor
64 is in conjunction with a felony charge for which said division
65 has been assigned.
66 (b) Establish, supervise, and maintaina system for the ap-
-67 pointment of private counsel, hereafter called the “private
68 counsel division. ’ ’ The committee shall give preference to pro-
-69 viding such counsel by entering into contractual agreements
70 with any state, county or local bar association or voluntary
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charitable group, corporation or association, including bar ad-
vocate groups: the committee may also contract with such
other organized groups of attorneys as may be formed to af-
ford representation to indigent defendants and may appoint
and compensate private attorneys, on a case-by-case basis,
as counsel for indigents entitled to representation. Neither in-
dividuals nor members nor participants in any group, corpora-
tion or association with whom the committee may contract
under this paragraph shall be considered to be or have any
rights as state employees.
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(i) Said division shall be assigned for all persons accused
of crimes entitled to counsel who, through their inability to pay
for counsel, must have counsel appointed to them, but who,
pursuant to the provisions of paragraph (a) of this section are
not to be represented by the public counsel division.
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(il) Said division shall be assigned to represent a person who
is before the probate and family court department or the hous-
ing court department in a criminal contempt proceeding or
in such other proceeding in said departments in which a per-
son is entitled to be represented by counsel.
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(iii) Said division shall also be assigned to represent persons
in such other proceedings as the chief counsel shall determine
to be necessary.
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Section 7. Said divisions shall be assigned to represent per-
sons charged in the district court department with concurrent
felonies under section twenty-six of chapter two hundred and
eighteen as further defined by the committee.
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Section 8. Upon a determination by a court that a person ac-
cused of murder in the first or second degree is indigent, the
chief counsel or his designee may assign the case to either the
public counsel division or the private counsel division, subject
to the approval of the justice making the determination of
indigency.
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Section 9. The committee shall establish standards for the
public counsel division and the private counsel division which
shall include but not be limited to:
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(a) vertical or continuous representation at thepre-trial and
trial stages by the attorney either assigned or appointed
whenever possible;

107
108
109

(b) required participation by each attorney in an approved110
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course of training in the fundamentals of criminal trial prac-
tice, unless the attorney has a level of ability which makes such
participation unnecessary:
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(c) specified caseload limitation levels;114
(d) investigative services;115
(e) a method for the provision of social services or social

service referrals;
ne
117

(f) availability of expert witnesses to participating counsel;118
(g) clerical assistance, interview facilities, and the

availability of a law library and model forms to participating
counsel:
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(h) adequate supervision provided by experienced at-
torneys who shall be available to less experienced attorneys.
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Section 10. The committee shall monitor and evaluate com-
pliance with the standards and the performance of counsel in
its division in order to insure competent representation of
defendants in all courts of the commonwealth and shall
establish a procedure for the review and disposition of client
complaints.
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Section 11. The committee shall establish rates of compen-
sation payable, subject to appropriation, to all counsel who are
appointed or assigned to represent indigents within the private
counsel division in accordance with the provisions of
paragraph (b) of section six. Such rates of compensation shall
be reviewed periodically at public hearings held by the com-
mittee at appropriate locations throughout the state, and
notice shallbe given to all state, county and local bar associa-
tions and other interested groups, of such hearings by letter
and publication in advance of such hearings. Such periodic
review shall take place not less than once every two years.
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Section 12. All invoices regarding the services of counsel from
the private counsel division, when counsel is to be compen-
sated at an hourly rate ofpayment, shall be duly certified by
the justice hearing a particular matter. The committee shall
establish policies and procedures to provide fair compensa-
tion to private counsel, which shall include a remedy for any
private attorney aggrieved by the amount ofpayment certified
by any justice. All invoices shall be processed for payment
within thirty days of receipt by the chief counsel. The com-
mittee may furtherprescribe such policies and procedures for
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151 payment as it deems appropriate.
Section 13. The committee shall appoint a chief counsel,

whose responsibilities and duties shall be defined by the com-
mittee and shall include, taut not be limited to, the overall
supervision of the workings of the various divisions of the com-
mittee. The committee shall further appoint two deputy chief
counsel, with duties defined by the committee, one of whom
shall supervise the public counsel division, and the other shall
supervise the private counsel division. The committee shall
also prescribe the procedures for the appointment of all legal
and non-legal staff of the public counsel division and for the
procurement of office space as may be required. The chief
counsel shall authorize the certification ofall payments under
section twenty-seven G of chapter two hundred and sixty-one.
All legal and non-legal staffof the public counsel divisionshall
be full time and shall devote their entire time during ordinary
business hours to their duties and shall neither directly or in-
directly engage in the private practice of law. The chief
counsel and deputy chief counsel shall likewise devote full time
to their duties. The chief counsel shall be paid at a salary com-
parable to those paid the several district attorneys throughout
the commonwealth. The salaries of the deputy chief counsel
shall be established by the committee. All other legal staff of
the public counsel division shall be paid at salaries comparable
to those paid to attorneys employed by the several attorneys’
offices throughout the state.
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The counsel and other employees appointed by the commit-
tee shall not be subject to the provisions of chapter thirty-one.
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Section 14. The public counsel division except in cases of con-
flict of interest, shall represent indigent defendants in all ap-
peals and related post-conviction remedies. In the case of a
conflict of interest, the assignment shall be to the private
counsel division.
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1 Section 4. Section 34D of chapter 221 of the General Laws
2 is hereby repealed.

1 Section 5. For the purposes of planning and implementing
2 the provisions of chapter two hundredand eleven Das created
3 by section two of this act, the committee established in sec-
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4 tionone of said chapter shallbe appointed forthwithpursuant
5 to said section. Five members shall be appointed for a term
6 of one year, five for a term of two years, and five for a term
7 of three years. Thereafter, each member shall be appointed
8 for a term of three years, pursuant to said section.

1 Section 6. In the creation of the public counsel division set
2 forth in section six of chapter two hundredeleven Das appear-
-3 ing in section three of this act, all personnel, title to all real
4 and personal property, all legally valid and enforceable claims
5 and obligations, all facilities, and all other resources of the
6 Massachusetts defenders committee shall be transferred to
7 said division. The committee shall ensure the continued and
8 uninterrupted representation by said division of any indigent
9 client being represented by the Massachusetts defenderscom-

-10 mittee at the time of said transfer.

1 Section 7. The provisions of sections three, four, and six of
2 this act shall take effect as of July first, nineteen hundred and
3 eighty-four.


