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By Mr. Golden, a petition (accompanied by bill, Senate, No. 629)

of William B. Golden, Michael J. Barrett, John P. Burke, Peter C.
Webber, Frank M. Hynes and other members of the House of
Representatives for legislation relative to pollution liability insurance.
Insurance.

Commontoealtf) of MaMadjuietti

In the Year One Thousand Nine Hundred and Eighty-Eight

An Act relative to pollution liability insurance.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. As used in this section, the following words shall
2 have the following meaning:
3 “Association,” the joint underwriting association established
4 pursuant to the provisions of this section.
5 “Commissioner,” the Commissioner of Insurance
6 “Licensed Facility,” any person, firm, corporation, association
7 or other combination of persons presently holding a valid license
8 or permit, or applying for same, to maintain and operate or con-

-9 struct a hazardous waste treatment, storage or disposal facility,
10 including underground storage tanks, which may be required to
11 have pollution liability insurance under section four ofchapter 21C
12 of the General Laws, as amended.
13 “Generators,” any business entity or institution which uses or
14 produces or has produced amounts of hazardous wastes during or
15 as a result of its lawful operations, which may need to carry
16 pollution liability insurance as the result of liabilities, and awards,
17 penalties or demands as may be established, claimed or assessed
18 under chapter 21E of the General Laws or other statutory provi-

-19 sions or common law proceedings pertaining to liability for
20 pollution.
21 “Hazardous Waste,” those materials, substances or compounds
22 whether organic or inorganic which are regulated by chapter 21C
23 and 21E of the General Laws except that, for the sake of this act,
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24 it shall also include those hazardous materials as listed and
25 regulated by the Department of Environmental Quality Engineer-
-26 ing, as amended.

“Pollution Liability Insurance,” insurance coverage against the
28 legal liability of the insured and against loss, damage or expense
29 incident to a claim arising out of the death or injury of any person
20 or damage to the property of others due to a pollution incident,
21 whether sudden or nonsudden, provided that such incident

occurred without the insured’s knowledge, consent and was not the
22 result of unlawful activity, as the result of negligence in the treat-
-24 ment, storage, disposal or generation of hazardous wastes by any
25 licensed facility, generator, licensee, employee or their agent.

“Net direct premium,” gross direct premiums written on per-
-22 sonal injury and property damage liability insurance written pur-
-28 suant to the provisions of chapter 90 and 175 of the General Laws,
29 including the liability component of commercial package policies
40 as computed by the commissioner, less all premiums and dividends
41 credited or returned to policy holders on the unused or unabsorbed
42 portions or premiums deposits.

A temporary, nonexclusive, joint underwriting association is
44 hereby established, consisting of all insurers authorized to write
45 and engage in writing, within the commonwealth on a direct basis,
46 personal injury liability insurance pursuant to the provisions of
42 chapters 90 and 175 of the General Laws including insurers covering
48 such perils in commercial package policies. Every such insurer
49 shall be a member of the association and shall remain a member as
50 a condition of its authority to continue to transact such kind of
51 insurance within the commonwealth. The purpose of the Associa-
-52 tion shall be to provide pollution liability insurance.
52 The Association shall, pursuant to the provisions of this section
54 and the plan of operation with respect to pollution liability insur-
-55 ance, have the power on behalf of its members to issue or to cause
56 to be issued, policies of insurance to applicants, including inciden-
-57 tal coverages or exclusions and subject to a recent environmental
58 risk assessment and inspection completed by an environmental
59 consulting firm approved by the Association, provided further
60 than such policies so issued or caused to be issued by the Associa-
-61 tion shall be subject to limits of liability as specified in the plan of
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operation, but not to exceed one million dollars for each claim
under one policy and three million dollars for all claims under one
policy in any one year for hazardous waste generators, and not to
exceed three million dollars foreach claim under one policy and six
million dollars for all claims under one policy in any one year for
licensed facilities. The Association shall review the environmental
risk assessment and inspection report along with application doc-
uments for each prospective insured and underwrite such pollution
liability insurance and the Association shall adjust and pay losses
with respect thereto, or to appoint service companies to perform
these functions; to assume reinsurance from its members; and to
assign reinsurance.
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The commission shall, after consultation with the joint under-
writing association, representatives of the public, the Department
of Environmental Quality Engineering, the (21C) Hazardous
Waste Advisory Committee, the (2IE) Committee on Liability for
the Release of Hazardous Substances and other individuals and
organizations, promulgate a plan of operation consistent with the
provisions of this section, to become effective and operational no
later than January fifteenth, nineteen hundred and eighty-six. Said
plan of operation shall provide for economic, fair and non-
discriminatory administration, and for the prompt and efficient
provisions of pollution liability insurance, and shall include other
provisions such as, but not limited to, preliminary assessment of all
members for the initial expenses necessary to commence opera-
tions, establishment of necessary facilities, management of the
association, assessment of members to defray losses and expenses,
commission arrangements, reasonable and objective underwriting
standards, acceptance and cession of reinsurance and the appoint-
ment of servicing carriers. The plan ot operation shall also provide
that any profit achieved by the association shall be added to the
reserves of the association. After three years alter the expiration of
a policy, any profit may also be returned to the policyholders as a
dividend based upon an experience formula as established by the
directors of the association. Amendments to the plan of operation
may be made by the directors of the association, subject to the
approval of the commissioner, or shall be made at the direction of
the commissioner.
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100 Any licensed facility or generator, upon proof that the licensee
101 or generator has made a reasonable effort to obtain insurance and
102 has been unable to obtain it, shall be entitled to apply to the
103 association for such coverage. Such application shall be made on
104 behalf of an applicant by a resident Massachusetts broker or agent
105 or special broker authorized by the applicant and recognized by the
106 association as a qualified producer, as determined by the directors
107 of the association. Upon full review of all application documents,
108 the association may determine that the applicant meets the
109 underwriting standards of the association as prescribed in theplan
1 10 of operation. The association, upon receipt of the premium, or

I 1 1 such portion thereof as is prescribed in the plan of operation, shall
112 cause to be issued a policy ofpollution liability insurance for a term
113 of one year subject to a deductible limit for each claim as shall be

I 14 established in the plan of operation.
I 15 The rates, rating plans, rating rules, rating classifications, terri-
116 tories and policy forms applicable to the insurance written by the

I 17 association and statistics relating thereto shall be subject to the
I 18 provisions of chapter 175 A of the General Laws. Within such time as
I 19 the commission shall direct, the association shall submit for the
120 approval of the commissioner, an initial filing, in proper form, of
121 policy forms applicable to pollution liability insurance to be writ-
122 ten by the association. In the event the Commissioner disapproves
123 such initial filing, the association shall amend such filing, in whole
124 or in part, in accordance with the direction of the commissioner. If
125 the commissioner is unable to approve such filing or amended
126 filing, within the time specified he shall promulgate the policy
127 forms, and rules to be used by the association in writing such
128 insurance.
129 All insurers which are members of the association shall partici-
130 pate in its writings, expenses, and losses in the proportion that the

13 1 net direct premiums of each such member, excluding that portion
132 of premiums attributable to the operation of the association writ-
-133 ten during the preceding calendar year, bears to the aggregate net

134 direct premiums written in the commonwealth by all members of
135 the association. Each insurer’s participation in theassociation shall
136 be determined annually on the basis of such net direct premiums
137 written during the preceding calendar year, as reported in the
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138 annual statements and other reports filed by the insurer with the
139 commission. No member shall be obligated in any one year to
!40 reimburse the association on account of its proportionate share in
141 the deficit from operations of the association in that year in excess
142 of one percent of its surplus to policyholders and the aggregate
143 amount not so reimbursed shall be reallocated among the remain-
-144 ing members in accordance with the method of determining parti-
-145 cipation prescribed in this section. The association shall be
146 governed by a board of seven directors, four of whom shall be
147 elected by cumulative voting by the members of the association,
148 whose votes in such election shall be weighed in accordance with
149 each member’s net direct premiums written during the preceding
150 calendar year. Two directors shall be appointed by the commis-
-151 sioner as representatives of the licensed facilities and generators.
152 One shall be appointed by the commissioner as a representative of
153 the insurance producers. The four elected directors serving on the
154 first board shall be elected at a meeting of members, or their
155 authorized representatives, which shall be held at a time and place
156 designated by the commissioner. The other three directors serving
1 57 on the first board shall be appointed on or before the date of such
158 meeting.meeting.
1 59 Any applicant to the association, any person insured pursuant to
160 this section, or their representatives, or any affected insurer, may
161 appeal for review to the commissioner within thirty days after any
162 ruling, action, or decision by or on behalf of the association, with
163 respect to those items the plan of operation defines as appealing
164 matters. On receipt of any such appeal, the commissioner shall,
165 after due hearing and investigation, enter such finding or decision
166 as he deems shall best meet the purpose of this section.
167 Any person aggrieved by such finding, order or decision and any
168 person aggrieved by any other rule or regulation of the commis-
169 sioner made pursuant to this section, may, within ten days of filing
1 70 of any such finding, order, decision, rule or regulation in the office
171 of the commissioner, appeal therefrom to the superior court for the
172 county in which the complainant resides. The court shall, after
173 such notice to the parties as it deems reasonable, hold a summary
174 hearing on such appeal and shall have jurisdiction to review all
175 questions of fact and law, and to affirm or reverse such finding or
176 order and to make any appropriate judgment.
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177 The association shall file in the office of the commissioner,
178 annually on or before the first day of March, a statement which
179 shall contain information with respect to its transactions, condi-
-180 tions, operations and affairs during the preceding year. Such
181 statement shall contain such matters and information as are pre-
-182 scribed and shall be in such form as is approved by the commis-
-183 sioner. The commissioner may, at any time, require theassociation
184 to furnish additional information with respect to its transactions,
185 condition or any matter connected therewith considered to be
186 material and of assistance in evaluating the scope, operation and
187 experience of the association.
188 The commissioner shall make an examination into the affairs of
189 the association at least annually. Such examination shall be con-
-190 ducted and the report thereon filed in the manner prescribed in

1 91 section four of chapter one hundred and seventy-five of the General
1 92 Laws. There shall be no liability on the part of, and no cause of
1 93 action of any nature shall arise against the association, its agents or
194 employees, an insurer, any licensed agent or broker or special
1 95 broker, or the commissioner or his authorized representatives, for
196 any statements made in good faith by them in any reports or
197 communications concerning risks insured or to be insured by the
198 association, or at any administrative hearing conducted in connec-
-199 tion herewith. Nor shall any action be allowed claiming amounts
200 greater than policy limits in effect at the time of any pollution
201 incident(s) alleged to have caused personal injury or property
202 damage. And, provided that any environmental risk assessment
203 and inspection firm or cleanup contractor or claims adjustment
204 service company shall have first been qualified and approved by
205 the association, no cause of action nor any liability of any kind
206 shall be allowed or adjudged against any such firm providing
207 services for applicants or insureds of the association, unless any
208 alleged injury or damage shall have been proved to be the result of
209 gross, wanton, reckless, and wilful negligence of the service firm, its
210 principals, agents, officers or employees.principals, agents, officers or employees.

SECTION 2. Section one of this act shall terminate on January
15, 1991.i
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1 SECTIONS. Chapter 175 of the General Laws is hereby further
2 amended by adding after section 196 the following new section:
3 Section 197. Where a payment is made by an insurer or the
4 association under the terms of a policy of pollution liability insur-
-5 ance issued by the association, it shall be the duty of the insurer or
6 the association to give notice of said payment to the Department of
7 Environmental Quality Engineering within thirty days of payment.
8 Said notice shall be written and shall include, but not be limited to
9 the following: the name of the insured(s), name of claimant(s),

10 amount paid, date(s) of incident(s) for which payment is made and
11 a true copy of a statement of release by the claimant(s).
12 In the absence of fraud, malice or criminal act, no insurance
13 company, or person who furnished information on its behalf, or
14 any duly licensed resident insurance agent, broker or special broker
15 through whom the policy was issued shall be liable for damages in
16 a civil action or subject to criminal prosecution for any conduct
17 reasonably undertaken pursuant to the provisions of this section.

1 SECTION 4. Upon receipt of notification of a payment as pre-
-2 scribed by chapter 175, section 197, pursuant to his authority under
3 this chapter, the commissioner shall cause an investigation into the
4 circumstances involving said payment to be conducted. Upon a
5 determination that a violation of any provision of this chapter, or
6 any regulation promulgated by the commissioner has occurred and
7 contributed to the cause of action for which the settlement was
8 made, the commissioner shall fine the insured licensed facility or
9 generator ten thousand dollars or 10% of the gross amount of the

10 settlement made for the licensed facility or generator, whichever is
11 greater.

1 SECTIONS. This act furthers thatno claims or actions shall be
2 allowed for damages based on an insured’s or applicant’s loca-
-3 tion(s) subject to federal cleanup action(s) as may be charged under
4 the National Priorities List, as may be amended from time to time
5 for priority cleanup of past known seepage, pollution or contami-

-6 nation, including any expenses incidental thereto for remedial
7 investigation(s) and feasibility study(ies) as may be required, unless
8 the association obtains full written release of any liability or costs
9 and expenses from both the federal government agency authorized

10 for such matters and the applicant.
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