
SENATE No. 72
By Mr. Costello, a petition (accompanied by bill, Senate, No. 72) 

of Nicholas J. Costello for legislation to prohibit the termination of 
certain at-will employees. Commerce and Labor.

Qtfje C o m m o n to e a ltf)  o f jffla g g a tfju tfe tta

In the Year One Thousand Nine Hundred and Eighty-Nine.

An ACTTO PROH1BITTHE TERMINATION OF CERTAIN AT-WILL EMPLOYEES.

Be it enacted by the Senate and House o f Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 Chapter 150 of the General Laws is further amended by adding
2 the following: -  [New] Massachusetts’ Employment Termina-
3 tion Act.
4 Section 1. PURPOSE
5 This act shall be known and cited as the “Massachusetts
6 Employment Termination Act”. Whereas the majority of
7 employees are not protected against unjust dismissal, and whereas
8 it is in the interests of the commonwealth to protect employees
9 against arbitrary dismissals and to encourage fairness and

10 equitable treatment in the workplace, this act seeks to ensure that
11 certain workers cannot be terminated from their employment
12 without just cause. This act shall be construed liberally in aid of
13 its purpose.
14 Section 2. DEFINITIONS
15 (a) “Constructive termination” means a voluntary quitting of
16 employment by an employee due to an act or omission of his or
17 her employer which an objective, reasonable person would find
18 so intolerable that quitting is the only reasonable response.
19 (b) “Employee” means an individual who works for a person
20 for hire, including an individual employed in a supervisory,
21 managerial, or confidential position. “Employee” does not include
22 an individual employed in a bona fide executive or high-level
23 policy-making position or an individual employed as an
24 independent contractor.
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(c) “Employer” means a person who regularly employs 6 or 
more employees.

(d) “Person” means one or more individuals, partnerships, 
corporations, associations, labor organizations, business trusts, 
legal representatives, trustees in bankruptcy or receivers, or other 
legal entites.

(e) “Termination” means a dismissal of an employee by an 
employer, or a suspension of an employee by an employer for 
more than six months, or a failure to recall or rehire an employee 
and includes a constructive termination.

(0 The term “Board” refers to the Massachusetts Board of 
Conciliation and Arbitration.

Section 3. SCOPE
(a) This Act shall not apply to a termination:
(1) that occurs before the effective date of this Act; or
(2) that is contested on grounds subject to other state federal 

or municipal law prohibiting discrimination based on any or all 
of the criteria:

(i) race
(ii) color
(iii) national origin
(iv) sex
(v) sexual orientation
(vi) religion
(vii) age
(viii) handicap
(ix) political belief
(x) marital status
(xi) similar categorical grounds.
Section 4. EMPLOYMENT AT WILL: PROHIBITED 

TERMINATIONS
(a) Employment having no specified duration may be 

terminated at will of either the employer or employee at any time 
for any reason, except as provided by this Act or by other state, 4 
federal or municipal law.

(b) An employer may not terminate the employment of an 
employee, other than an employee who is covered under a valid 
collective bargaining agreement between the employer and a labor
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63 organization, without just cause if the employee has been
64 employed for more than six months.
65 Section 5. PROCEDURE
66 (a) An individual whose employment is terminated by his or
67 her employer may file a complaint under this Act with the Board
68 not more than one year after the effective date of the termination.
69 (b) Within 30 days after the complaint is filed, the employer
70 shall file an answer with the Board setting forth the reasons for
71 the termination. After receiving the employer’s answer, the Board
72 shall immediately appoint a mediator to assist the employer and
73 the employee in resolving their dispute.
74 (c) If the dispute is not resolved within 30 days after the
75 commencement of mediation or within such further time as the
76 parties may agree upon, the employee shall have 30 days to 
.77 demand arbitration. Within 10 days after the timely demand for
78 arbitration is filed, the parties shall each deposit five hundred
79 dollars ($500) with the Board as an advance toward the costs of
80 the arbitration, except that the fee for the employee may be waived
81 by the Board under the provisions of G.L., c.261 §§27A-27G.
82 Section 6. ARBITRATION: SELECTION AND POWERS
83 OF ARBITRATOR, HEARINGS, AND BURDEN OF PROOF
84 (a) Upon proper request under Section 5(c), the Board shall
85 provide the parties to the arbitration with a panel of nominees
86 from a list that it maintains of impartial, competent, and reputable
87 labor arbitrators who are currently active in this state. If the
88 parties cannot agree on an arbitrator, the chairperson of the Board
89 shall choose the arbitrator. The parties shall bear equally the fee
90 and normal and necessary expenses of the arbitrator, unless the
91 Board has waived those fees on behalf of the employee under the
92 provisions of G.L., c.261 §§27A-27G.
93 (b) The arbitrator may administer oaths and issue subpoenas
94 for the attendance of witnesses and for the production of
95 documents and other evidence. Other forms of discovery are not
96 available unless the parties agree to them.
97 (c) Arbitration proceedings shall be informal. Technical rules
98 of evidence shall not apply. Attendance at the hearing may be
99 limited in the discretion of the arbitrator. An arbitrator shall not 
!00 grant or deny a complaint solely on the default of one party, but
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shall require the opposing party to submit evidence, as necessary, 
to support an award. Either party, if willing to pay the costs, may 
request that a transcript or tape recording be prepared as the 
official record of the proceedings. If a transcript or tape recording 
is prepared as the official record, a copy of the transcript or tape 
recording shall be made available to the arbitrator, and the other 
party shall be allowed to inspect it. Otherwise, the official record 
of the proceedings shall be the arbitrator’s opinion and award. 
An employee may be represented in arbitration by any person, 
including, but not limited to, an attorney, labor organization | 
official, or fellow employee.

(d) The employer shall have the burden of proving that just 
cause existed for the termination of the employee.

Section 7. AWARD AND REMEDIES
(a) Within 30 days after the close of the hearing or after the 

submission of any post-hearing briefs, or within such further time 
as the parties may agree upon, the arbitrator shall issue an opinion 
and award.

(b) The arbitrator may provide any of the following remedies:
(1) sustainment of the termination.
(2) reinstatement of the employee.
(3) full or partial back pay for the former employee, with 

interest, but with a deduction of interim earnings or amounts 
earnable with reasonable diligence.

(4) at the discretion of the arbitrator, additional liquidated 
damages in an amount not to exceed the amount of back pay 
awarded, if the arbitrator finds that the employer’s termination 
of employment of the employee was willful and lacking in good 
faith.

(5) If reinstatement is not awarded, a severance payment equal 
to a continuation of the employee’s pre-termination pay at the rate 
paid immediately preceding the termination of employment for 
a period not to exceed two years beyond the date of the award, 
with a deduction of amounts earnable with reasonable diligence. ^

(6) reasonable attorney fees and costs to a prevailing employee.
(7) reasonable attorney fees and costs to a prevailing employer, 

if the arbitrator finds the complaint was frivolous, unreasonable, 
or without foundation.
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139 (8) the full amount of the arbitrator’s fees and expenses if the
140 arbitrator finds that the employee’s resort to arbitration or the
141 employer’s defense in arbitration was vexatious and lacking in
142 good faith.
143 (c) The award of the arbitrator shall be final and binding on
144 the employer and the employee.
145 Section 8. COURT REVIEW AND ENFORCEMENT
146 (a) Within 90 days after the issuance of the arbitrator’s award,
147 either the employer or the employee may seek review or 
,148 enforcement of the award in the Superior Court of general
149 jurisdiction for the county in which the dispute arose or in which
150 the employee resides.
151 (b) An arbitrator’s award shall not be vacated or modified
152 unless it exceeded the arbitrator’s jurisdiction, or was procurred
153 by fraud, collision, or other unlawful means.
154 Section 9. POSTING
155 An employer shall post a copy of this Act or a summary of it
156 approved by the Board in a prominent place in the work area.
157 Section 10. NONRETALIATION
158 No employer shall take any action in retaliation against any
159 person filing a complaint, giving testimony, or otherwise
160 participating in any proceedings under this Act. Any adverse
161 action against such a person within six months of filing a
162 complaint or participating in any proceeding shall be presumed
163 to be retaliatory and shall subject the employer to a civil action
164 by the person.
165 Section 11. WAIVER PROHIBITED
166 Any waiver of any portion of this Act in an employment
167 contract or any other agreement, shall be void and unenforceable.
168 Section 12. SHORT TITLE
169 This Act may be cited as the Massachusetts’ Employment
170 Termination Act.
>71 Section 13. WAIVER/PREEMPTION 
>72 Nothing in the Act shall in any way be deemed to waive or 
>73 preempt any common law remedies otherwise available to an 
174 employee to challenge his/her termination.

This D o cu m en t Has Been P rin ted  O n 100%  R ecy c led  P aper.




