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By Mr W. Paul White, a petition (accompanied by bill. Senate,

No. 468) of W. Paul White for legislation to regulate agreements for
the sale of malt beverages. Government Regulations.

In the Year One Thousand Nine Hundred and Eighty-Nine

An Act regulating agreements for the sale of maltbeverages.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 25E of Chapter 138 of the General Laws,
2 as appearing in the 1986 Official Edition is hereby amended by
3 striking out the first paragraph and inserting in place thereof the
4 following:
5 It shall be an unfair trade practice and therefor unlawful for
6 any manufacturer, winegrower, importer or wholesaler of any
7 alcoholic beverages, to refuse to sell, except for good cause shown,
8 any item having a brand name to any licensed wholesaler to whom
9 such manufacturer, winegrower, importer or wholesaler has made
10 regular sales of such brand item during a period of six months
11 preceding any refusal to sell. For the purpose of this
12 section alcoholic beverages shall not include malt beverages.

1 SECTION 2. Chapter 138 of the General Laws, as appearing
2 in the 1986 Official Edition, is hereby further amended by adding
3 the following sections;
4 Section 25F. Sale and distribution of malt beverages:
5 Conditions of amendment, modification, resignation, cancella-
-6 tion, termination, failure to renew or refusal to continue
7 agreement.
8 A. Notwithstanding any agreement between licensees and
9 except as otherwise provided for in this Chapter, a manufacturer,

10 farmer-brewer or importer of malt beverage products shall not:
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11 amend or modify an agreement with its malt beverage wholesalers;
12 cause a wholesaler to resign from an agreement; or cancel,
13 terminate, fail to renew, or refuse to continue under any such
14 agreement with its malt beverage wholesalers, unless said
15 manufacturer, farmer-brewer or importer has complied with all
16 of the following:
17 (1) satisfied the applicable notice requirements of sub-
-18 section Cof this section;
19 (2) acted in good faith;
20 (3) demonstrated good cause for the amendment, modifica-
-21 tion, cancellation, termination, nonrenewal, discontinuance, or
22 forced resignation.
23 B, For each amendment, modification, termination, cancella-
-24 tion, nonrenewal, or discontinuance, the manufacturer, farmer-
-25 brewer or importer shall have the burden of proving that it has
26 acted in good faith, that the notice requirements under this
27 section have been complied with, and that there was good cause
28 for the amendment, modification, termination, cancellation,
29 nonrenewal, or discontinuance.
30 C. Notwithstanding any agreement between licensees and
31 except as otherwise provided in this section, the manufacturer,
32 farmer-brewer or importer shall furnish written notice of the
33 amendment, modification, termination, cancellation, nonrenewal,
34 or discontinuance of an agreement to the wholesaler not less
35 than 120 days before the effective date of any such event. The
36 notice shall be by certified mail and shall contain all of the
37 following:
38 (1) A statement of intention to amend, modify, terminate,
39 cancel, not renew, or discontinue the agreement.
40 (2) A statement of the reason for the amendment,
41 modification, termination, cancellation, nonrenewal, or
42 discontinuance.
43 (3) The date on which the amendment, modification,
44 termination, cancellation, nonrenewal, or discontinuance takes
45 effect.
46 D. Notwithstanding any agreement between licensees, good
47 cause shall exist for the purposes of a termination, cancellation,
48 nonrenewal, or discontinuance under subsection (A) (3) of this
49 section when all of the following occur:
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(1) There is a failure by the wholesaler to comply with a term
of sale of a written agreement which is both reasonable and of
material significance to the business relationship between the
wholesaler and the manufacturer, farmer-brewer or importer; and

50
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(2) Manufacturer, farmer-brewer or importer first acquired
knowledge of the failure described in subdivision (1) not more
than six months before the date notification was given pursuant
to subsection (A) (1) of this section; and
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(3) The wholesaler was given notice by the manufacturer,
farmer-brewer or importer of failure to comply with the
agreement; and
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(4) The wholesaler has been afforded 60 days in which to
submit a plan of corrective action to comply with the agreement
and an additional 120 days to cure such noncompliance in
accordance with the plan.
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E. Notwithstanding subsections A and C of this section, a
manufacturer, farmer-brewer or importer may terminate, cancel,
fail to renew, or discontinue an agreement upon written notice
of no less than 30 days given in the manner and containing the
information required by subsection (C) of this section if any of
the following occur:
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71 (1) Insolvency, dissolution or liquidation of the wholesaler

which materially affects the wholesaler’s ability to remain in
business.
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74 (2) Revocation or suspension of the wholesaler’s license by

the Commission or any regulatory agency of the ITS. Government
whereby the wholesaler cannot service the wholesaler’s sales
territory for more than 120 days.
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78 F. Notwithstanding subsections A, C and E of this section, a

manufacturer, farmer-brewer or importer may terminate, cancel,
not renew, or discontinue an agreement upon written notice of
not less than 90 days if the manufacturer, farmer-brewer, or
importer discontinues production or discontinues distribution in
the Commonwealth of all the brands sold by the manufacturer,
farmer-brewer or importer to the wholesaler. Provided, however,
nothing in this section shall prohibit a manufacturer, farmer-
brewer or importer from, upon not less than 90 days’ notice,
discontinuing the distribution in the Commonwealth of any
particular brand or package of malt beverage.
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89 G. For the purposes of sections 25F through 25K of this
90 chapter the term agreement shall mean any agreement between
91 a wholesaler and a manufacturer, farmer-brewer or importer,
92 whether written or oral, whereby a wholesaler is granted the right
93 to purchase and sell a brand or brands of malt beverage sold by
94 such manufacturer, farmer-brewer or importer.
95 Section 25G. Transfer of malt beverage wholesaler’s business;
96 interference prohibited
97 A. Upon written notice of intent to transfer the wholesaler’s
98 business, any individual owning or deceased individual who
99 owned an interest in a wholesaler may transfer the wholesaler’s

100 business to a designated member, or to any other person who
101 meets the written material and reasonable qualifications and
102 standards required by the supplier for Massachusetts wholesalers,
103 which qualifications and standards have been previously
104 furnished in writing to the wholesaler. The consent or approval
105 of the supplier shall not be required of any transfer of the
106 wholesaler’s business, including the assignment of wholesaler’s
107 rights under the agreement, to a designated member or to a
108 proposed transferee who meets such written material and
109 reasonable qualifications and standards. Provided, such

I 10 designated member or transferee shall not be qualified as a
11 1 transferee, without the written approval or consent of the supplier,
112 where such proposed transferee shall have been involved in any
113 of the following:
114 (1) Insolvency, or filing of any voluntary or involuntary
115 petition under any bankruptcy or receivership law; or
116 (2) Revocation or suspension of an alcoholic beverage license
117 by the Commission or any regulatory agency of the U.S.
118 Government whereby service was interrupted for more than 120

I 19 days; or
120 (3) Involuntary termination or cancellation of a distribution
121 agreement by a manufacturer, farmer-brewer or importer for good
122 cause
123 B. The supplier shall not interfere with, prevent or unreason-
124 ably delay the transfer of the wholesaler’s business, including an
125 assignment of wholesaler’s rights under the agreement, if the
126 proposed transferee is a designated member or if the transferee
127 meets such written material and reasonable qualifications and
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128 standards required by the supplier for Massachusetts wholesalers.
Where the transferee is other than a designated member or a129

130 person who meets said written material and reasonable
131 qualifications and standards, the supplier may in good faith and
132 for good cause refuse to accept the transfer of the wholesaler’s
133 business or the assignment of the wholesaler’s rights under the
134 agreement. The supplier shall have the burden of proving that it
135 has acted in good faith and that there was good cause for failure
136 to accept or consent to the transfer of the wholesaler’s business
137 or the assignment of the wholesaler’s rights under the agreement.
138 C. For the purpose of this section a designated member is the
139 spouse, child, grandchild, parent, brother or sister of an individual
140 who owns or of a deceased individual who owned any interest.
141 including a controlling interest, in a wholesaler; or any
142 stockholder or partner in the wholesaler, or any combination
143 thereof; or any person who is entitled to inherit the deceased
144 individual’s ownership interest in the wholesaler under the terms
145 of the deceased individual’s will, or who has otherwise been
146 designated in writing to succeed the deceased individual in the
147 wholesaler’s business, or who is entitled to inherit such ownership
148 interest under the laws of intestate succession of the common-
149 wealth. With respect to an incapacitated individual owning an
150 ownership interest in a wholesaler, the term includes the person
151 appointed by a court as the guardian or conservator of such
152 individual’s property. The term also includes the appointed and
153 qualified personal representative and the testamentary trustee of
154 a deceased individual owning an ownership interest in a
155 wholesaler. In the event wholesaler is a partnership, the term
156 includes the surviving partner or partners of such partnership.
157 D. For the purpose of sections 25F through 25K, good faith
158 means honesty in fact and the observance of reasonable
159 commercial standards of fair dealing in the trade, as defined in
160 and interpreted under the sales section of the uniform commercial

code, chapter 106, § 2-l03(b) of the Massachusetts General Laws.
*62 Section 25H. Malt beverage wholesaler may not waive rights;

163 agreement to waive void.
164 A malt beverage wholesaler may not waive any of the rights
165 granted in any provision of sections 25F or 25G and the provisions
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of any agreement which would have such an effect shall be null
and void.

166
167

Section 251. Application to existing and future agreements168
A. Sections 25F, 25G, and 25H shall apply to agreements in

existence on the effective date of this Act, as well as agreements
entered into or renewed after the effective date of this Act.

169
170
171

B. A transferee of malt beverage wholesaler that continues in
business as a malt beverage wholesaler shall have the benefit of
and be bound by all terms and conditions of any written agreement
with the supplier in effect on the date of the transfer.

172
173
174
175

Section 25J. Rights of enforcement.176
If a court finds that a manufacturer, farmer-brewer, or importer

has not acted in good faith in effecting amendment, modification,
termination, cancellation, or nonrenewal of any agreement, it may
award double or treble damages, as well as actual damages, court
costs, and reasonable attorney fees to the wholesaler who has been
damaged by such action. Upon proper application to the court,
a manufacturer, farmer-brewer, importer, or wholesaler may
obtain injunctive relief against any violation of sections 25F, 25G,
25H, or 251. If the court grants injunctive relief or issues a
temporary restraining order, bond shall not be required to be
posted. Any legal action taken pursuant to the provisions of this
section, or sections 25F, 25G, 25H, or 251, shall be filed in
Superior Court in the county in which the malt beverage
wholesaler’s principal place of business is located.
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Section 25K. Rights upon acquisition of a supplier.191
Any person or business entity which acquires a controlling

interest, whether through stock trade or purchase, asset purchase
or any other form of acquisition, in any manufacturer, farmer-
brewer, or importer of malt beverages currently selling malt
beverages to wholesalers in Massachusetts shall, except for good
cause shown as described in paragraph D of section 25F of this
chapter, continue to make sales of brands so acquired to all such
wholesalers which have made regular purchases of such brands
during a period of six months preceding said purchase or
acquisition. The provisions of this section shall also apply to any
person or business entity which acquires the distribution rights
to one or more malt beverage brands ofany manufacturer, farmer-
brewer, or importer currently selling such malt beverage brands
to wholesalers in Massachusetts.
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